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PRIVY all - 


` Page 44 foot- note, column 2, marks of quotation should go oñ till the end g 
fhe note. 


` Page 45, foot-note, for “ of the. Zilla and of the “High Courts "—read “of 


foes 


‘the Zilla Court and of the High Court.” k 5 


Page 54, ig 8, for “Bandh “—read a Bandhus. 3 
APPELLATE’ CIVIL.. d ` 


” Bages12, sauvginel . ‘note, for “also held; B's eo-sharers, though they did 
not mE ‘in the proceedings of award, were bouid thereby ”—read “ also 
held, “B's `co-sharers, who did nòt appear in the proceedings, of award, if the 
angrd gave them a cause of action, ouglit to have sued within three years.” 


Pages 32.& 33  foot-note, for “2 Ind. Jur, N.S.” —read “2 Ind. Jur., N. 8,2864.” 
- Page 46,. - ditto,” “for “Ind. Jur., N.8."—read “2Ind. Jur, N. 8." 
» 66, line “10, for, tt s8. 58 and +135 ”—read “ss. 58 and 105.” 
“136, foot-note, yor “4 W.R.>180” and“ W. R.4290"—read “9 W. De 
130 "and9 W. R. 290.” os 
a.. 187,, line “Jl; foro“ any" read ores v 
‘fy =, dine 30, for “in"—read “% . 
» 154, line 7, Jor “on "read in + ` . 
„ 161, line 18, for “section being aS —read * section 7 being left.” 
. », 162, line is for “with original puit”—read “with an originalesuit.” 
5 y P m, ‘for “original grantee ”æread “ original gone 
ro 3 ger * granteo”—read “ grantor” ` 
K 187, ‘ine £6, Jor «Avt VIL of ,1869"—read “ Act VIIL of 1859.” 
» oh line 3; Jor, u Aci XXIX: >of 18432—read “ Act XIX. of 1843." 
ce “ OO T ORIGINAL CIVIL. - 
i Page 33, foot-note, column 1, for “33 Beav.”—read «gg Beay., 419.” 


»' 47,” line 28, semicolon should be comma. , | « 
¥ . 48; line | 19, for’ “and"— read “or.” 


. 








pa = 60, line. 6, Sor “1865"-read:“ 1863.” ' 
"4," -—, line 18,. for ‘“in”—read “ of” g 
an 6l, line 27,- for “in=+read “on™ - e 


"7 4, 68, line 15, omit“ dnd that” ` 


% a` 66, marginal note, for “judgment”—read “ decree” : 
s n lind 9, for -that thesuitcan be said to be”—read “the suit was.” 
$ , foot-note, for “Esp., 315"—read ‘1 Esp., 815.” 
5 He, ‘line. 8 from bottom, for “ contrary read “ contract.” 
` „t122; line f1 from’ bottom, for “'[Peacocx, C. J.—&c.] "—read 
s [Pzacocky C. J.—As to, an ass ent of what dees not exist, see 


_for “in thé judgment of "read a by, E 


k T, 
` Langton v. Horton (4y. “The ye cate General referred to Holroyd® 


> v, Marshall (6)).” 

4 _ 128, line 5, for“ not”—read “out.” 

” - life’ 22, for “ person”—read “ persons.” 

5 124, linę % from bottom, for « allegation that it was Arad “ alle- 
See gation was.” 
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the matter of 47 
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Raja Nilmani Sing v. Madhab Sing 
Rajn n Rameswar Nath Sing y. Hara- 
Sing 
Raja Uppendra Lal Roy v. Srimati 
ani Prasannamayi 
Ram Chandra Jana v. Jiban Chan- 
dra Jana . 
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Appeal Casds . Í 2 
JUDICIAL COMMITTEE es 
LORDS OF HER MAJESTY’S MOST HONORABLE  Pec# se 
° a 1868 
- PRIVY COUNCIL. Bg Ae: 
————_»_____ 8 is A 


THE COLLECTOR OF MADURA v. MUTU RAMA- e 
l LINGA SATHUPATHY:- 


° ANUNDAI sais RANI KUNJARA N ACHEAR AND 
ANOTHER v. RANI PURVATA VURDANY NACHEAR 
AND ANOTHER. > d ° 


RANI PURVATA VURDANY NACHEAR anp ano- 
THER v ANUNDAI AND ANOTHER. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
MADRAS. ot 


Hindu *Law— Adoption by a Widow without Authority from her Husband—  » 
Consent of Kinsmen—Pandits. 
e 
According to the Hindu law current in the Dravida country, a widow not 
having her husband’s permission, may, if duly authorised by his kindred, adopt # —_ 
, gon to him. e 
The question—who | are the kinsmen whose assent will supply the want of positive è 
authority of the deceased husband ?—must depend upon the circumstances of the 
family in each case. TÉere must be such evidence of tho assent of the kinsmen as 
suffices to show, that the act is done by the widow in the bond fide performance of 
a religious duty, and not capriciously, or from a corrupt motive. The widow cannot 
adopt, where there is a prohibition by the husband, direct or implied. © r 


* Present: Lorn Wesrnury, Tus MASTER OF THE Rorrs, Se Jans @ . 
W. CoLYILE, Siz Towaro Vavenan Ber aes AnD Siz LAWREBNCESPEEL. e- 
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P.C. e Riya Hindu, tho holder of a zemindary, in the Dravida country, Sa the nature 

‘s 1868 of a raj, or principality, des¢endible to e single heir, dicd, leaving him survivéng his 

. Conexcror „Widow and two infant daughters, his (adoptive) mother, M., widow of A., his” 

Moore X (adoptive) father, deccased, anf K., another widow of A. Two days boforo his 

De 9 wath, he addressed an Arzi to the Government to the following affect: “I havo 

Muru æ made an arrangement, that my: mother, M., should enjoy this zomindary and all’ ° 

Pigeon other things ; pay peishkist to the Sirkar; maintain my royal wifo, my danghtor, 

M., of five years old, and her younger sister, a small child; and when these children 

r shall attain thoir proper ago, make an arrangement with regard to their right to 

“ie " the zemindary, ond continue the same; that my natural brother, M. T., should 

manage the affairs of the zemindary, until my children shall attain their proper 

. nges,” Theso daughters diod without issue, leaving thoir mothor, P., surviving 

s > thom, After their death, without my authority or permission from her deceased 

husband, R., but with the ognsent of M., and the nearest Samánodakas of R., who 

_ was his (R.’s) natural brother, P. adopted a son, Q. Held, that P.s adoption of Q. 
was a valid adoption. 


oe. Sce remarks as to the weight to be att&iched to theopinion of the Pandits. 


Tuis was an appeal from a decision of the High Court at 
Madras (1). 


œ The following is the pedigree of: the principal pace in this è 
cage : 


* Rani Mangaleswars ents from Gardna, d. 1807. 
m. Ramaswami Taver (d. 1797—1804.) 


* Annaswami (adopted 1804, d. Feb. 1820.) 
. an m. G) -Mutu Verayi. (2) Kunzara (appellant. ) 
. amaswam? (adopted 26th Jan. 1820, d. i) 


a ee ee P een respondent ) 
RAMALINGA (respt. ) (adopted 1847.) )| ac 





n Á Mangaleswari (d. 1840.) Doraraja (d. 1845.) . 

- Their Lordships’ judgment was as follows: 

The principal question raised by these appeals is the validity 
of an adoption made by the widow of the Jast male zemindar 
oO of Ramnad, . 
` His title t to that zemindary, which is of great extent, and, 

like many of the large zemindaries in the south of India, in 


e 
=. 
k e 
$ .° ° (1) 2 Madras High Court Reports, 206. 
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the nature of a Raj or Principality, descendible to a single heire pA 
was tħus derived. In 1795, the then zemindar, Mutu Ramalinga s 
Sathupathy, having rebelled against the Government of thee or >» 
East India Company, was deprived of his zemindary, which in i 
the month of July in that year was granted to his sister Rinia or 
Mangaleswari. Her title was confirmed by a formal sunnud, Samivrarur, 
executed on the 22nd of April 1803, by Lord Clive, the then 
Governor .of Madras, which granted the zéemindary to her, her 

heirs, successors, and assigns, She was married to Ramaswami 

Taver, who diced some time between 1797 and 1804; and in the i . 
latter year, Mangaleswari, then a widow,.and professing to. act 
under a written agreement between her and her late husband, 


“adopted one Annaswami, his nephew, whose title she afterwards ad 


confirmed by a will exgcuted ow the 11th of April 1807. She ö 
died in that year, and was succeeded by Annagwami. He had 


. seven wives, of whom only his chief wife, Mutu Verayi, ° 


s 


` swami to the zemindary, as stated above, is the common ground 


and the appellant, Kunjara, need be mentioned, but had no 
male issue by any of them. And on the 26th of January” 
1820, he adopted a son, Raniaswami, who was the natyral 
brother of Mutu Verayi, and, by ae testamentary insttu- 
ment of that date, confirmed that adoption; stating it to have 
been made “by himself and his chief wife,; Mutu Verayi, 
unanimously.” He died in February 1820, and was succeed- 
ed by Ramaswami, who died in 1830, without male issue, 
but leaving a widow, the respondent Paryata, and two infant 
daughters, Mangaleswari and Doraraja, surviving him. It is 
unnedessary to notice the unsuccessful suits by which the titles 
f Anuaswaini and Ramaswami were impeached during their 
lives, though some of the proceedings in them help to swell the 
Yoluminous record before their Lordships, The title of Rama- 


’ 
s 


of all the parties to this litigation, and, on the consideration of 
these appeals, must be taken to be incontestable. 

On the death of Ramaswami, without male issuc, his successor ° 
in. the zemindary, according to the course of succession ab » 
intestato, was his widow. Ho had, however, two days before 
his death addsessed to the Collector, as the representative of 
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EC. Government, the arzi of the 19th of April’ 1830, which is set 
—= forth at page 84 of the record. In that document, after sfating 
i Cee that he was suffering from small-pox, and that the issue of his 
illness was uncertain, he expressed himself as follows: “I have 
Muro (made an arrangement that my mother, Rani Mutu Verayi, 
Banarixe® A cee 4 ste 

Saruupatur. Who is my guardian in every respect, and who holds chief right 
to this zemindary, should enjoy this zemindary and all other 

things; pay peishkist to the Sirkar; maintain my royal wife, 

my daughter, Mangaleswari, of five years old, and her younger 

A sister, a small child; and when these children shall attain their 





to the zemindary, ard continue the same; that my natural 
. brother Mutuchella Tevar should manage the affairs of the 
zemindary until my children skall attaig their proper age; and 
“I have issued necessary orders for the Strict observance of the 
° above arrangement.” 
The affairs of the zemindary seem to have been managed 
“under this arrangement between 1830 and 1840. The respon- 
dent, Purvata, is said to have been herself very young at the 
date of her husband’sedeath; her children were infants; and 
the mother-in-law was probably the only member of the family 
with any capacity for business, In 1840, Mangaleswari, the 
elder daughter of Ramaswami, who had previously been 
married, died ‘after giving birth to a male child, who did not 
survive her. About that time, differences arose between Pur- 
vata and her mother-in-law, who appears to have set upsome 


proper age, to make an arrangement with regard to their right . 


e 


claim to the zemindary in her own right. The Board of Reve- - 


nue, acting as Court of Wards, intervened; appointed, in Apri 

4840, Purvata guardian of Doraraja, her infant daughter, in 
> the place of Mutu Verayi; and assumed the management 
of the estate, treating apparently Doraraja as de facto zemin- 
dar, either by virtue of the arzi executed by Ramaswami, or by 
reason of Purvata’s waiver of her rights in fayour of her infant 
` daughter. 


os Doraraja died on the 24th September, 1845. She had 


previously been married, and having no childern attempted 
on the day before her death to adopt as a eson a child 
e 


there may be in the history of the zemindary and its manage- P 
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named Anùndai. By the document called her will, she declared, , r. of 
howefer, that this person would only be entitled to the zemin-- -——#—.—- 


: : COLLECTOR * 
dary in succession to her mother Purvata, whom she calls or» 


“the chief heiress to the zemindary.™ This adoption was Mopti: 
communicated to the Collector by a letter of the 23rd of RETA 
September 1845, but was treated by, him as invalid under Satucrarty. 
the 25th section of Regulation V. of 1804, because made by a 
disqualified landholder without the consent of the Court of 
Wards. The right of Purvata to the zemindary as heiress 
either to her husband or to her daughter was, therefore, recog- 
nized by the Revenue Authorities, who, in April 1846, pat her . . 
in possession of it as a qualified proprieto, and relinquished the 
management of it to her. z 
In the meantime, and ever since 1840, Mutu Verayi had 
been engaged in active Mitigation with Purvata and others fore 
her enforcement of her alleged rights to the zemindary. The è 
proceedings in her last suit are set forth in the record. For 


the most part they have no bearing upqn any of the questions * s 
which their Lordships have now to determine; and it is unne- 
cessary to notice any of them except the gupplenfental rejoinder 

° e 


which was filed by Purvata on the 6th of March 1846; and tho 
Razinama or agreement of compromise by which this litigation 
was terminated on the 26th of February 1847. In the former, 
Purvata asserted, apparently for the first time; a right to adopt a ° 
son to her husband either under an alleged authority from him, 
in the event, which had happened, of boti his daughters dying 
without issue, or under the more general power of adoption 
Which is disputed on these appeals. By tho latter, Mutu 
Verayi, in consideration of the provision made for her and ha 
foster son, Sivaswami, declared that Purvata might thenceforward we 
enjoy the zemindary for ever; and, besides, might adopt a son 
at her pleasure as specified in the supplemental rejoinder. 

It is clear, therefore, that whatever obscurity and confusion 


ment, between tho death of Ramaswami in 1830 and the month 
of May 1847, Purvata was at the last mentioned date in undis- 
puted possessien as zemindar of Ramnad, 


. 
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~ . 
ra . In that state of things she made the áđoption, which is the 


°C 
, ir she gave notice to the Collector of lier intention to adopt her 
asses sister’s younger son, ‘and invited him to be present at the 


ete ceremony. On the 24th of the same month, she formally 
SMuvraruy. adopted the respondent,. Ramalinga. It is admitted that all 
the requisite ceremonies were duly performed, and that the 

adoption cannot be impeached, except on the ground of the 
insufficiency of her power to make one. The Board of Revenue, 

by an order dated the 10th of March 1849, declared that the 
° ots adoption was invalid, aand that on the death of Purvata the 
zemindary would eschéat to Government. On the 23rd of July 

a 1855, the Madras Goyernment set asido this order, and 
determined to recognize the adgption unjil it should be declaréd 
invalid by a decree of a Civil Couv€t. But on the 29th of 
Prg October 1855, the same Government cancelled its former 

“order, and confirmed the order of the Board of Revenue of the 
hd *10th of June 1849; aņd caused this its final determination 
to be intimated to Purvata through the Collector, by a letter 
dated the 15th of Novegnber 1855. 

The first of the suits out of which these ak arise 
was instituted in that ‘year by Kunjara, claiming as the 
f last surviving wife of Annaswami, and her daughter, Mangale- 
. swari, against Purvata alone. They impeached the validity of 
the adoption, ipsisted that on Purvata’s doath, Kunjara, as the 
next in succession, would be entitled to the zemindar Y= ‘and 
claimed maintenance in the meantime. Purvata, by her agswer, 
alleged that Kunjara was not the wife but the concubine of 
Aunaswami, and could have no title to the zemindary. Various 


wae persons afterwards intervened under different titles, ‘and werg 
all, by supplemental plaint, made parties defondaŭt- to this suit. 

. . 
i But none of them, except the respondent, Ramalinga, ‘and the 


Collector, are-parties. to these appeals, or have any interest 


. therein. 2 
‘The sgcond of the two suiis was brought in February of 
tliat year by the respondent, Ramalinga, who had then at 


° * tained his majority, against Purvata and tho- Collector, 
e° . |. y 
° : ° e US ° 
. * . i e 


subject of the present .dispute. On the 19th of May*1847,. 
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Against the latter, it sought to have the before-mentioned order* P. A 
of intimation of the 15th of November 1855 set aside as illegal; E 
e and against the former, it prayed that iņmediate possession ofe or . 
the zemindary might be adjudged to the respondent, Ramalinga. _ 
The second suit was the first heard, and by his decree, ee 
dated the 18th March 1861, the Civil Judge ordered thatSarucrsroy, 
* © the order of the Collector of the 15th of November 1855, 
and his orders to certain subordinate officers therein referred 
to, should be cancelled; and that as he had failed to estab- 
e lish any right to the estato, or to invalidate the acts of . 
Purvata in respect toit, he should abstain: from all furthey in- 
terference; and that Purvata, subject to the provisions of Hindu 
law, and section 8 of Regulation XXY. of 1802, might, without  , e 
the previous consent of ġe Collætor, or of any other authority, 
assign and transfer to the Plaintiff (the respondent, Ramalinga), 
or whomsoever she might think proper, by sale, gift, or other- : 
wise, her proprietary right in the Ramnad zemindary. The 
* decree further declared that it was to be without prejudice to” 
the Collector’s right to bring a regular action for the estate if 
he conceived that the Government had æ superior title to the 
party in possession, but it prohibited him from summarily seizing 
it as an escheat, whilst there were heirs. 
_ The decree made by the same Judge in the first suit bore 
date the 12th of April 1861. It found that Kunjara was one £ 
of the wives of Annaswami, but that as such ghe had no right to 
succeed to the estate after Purvata, being only her step-mother, 
and tHerefore excluded from inhoritinug ; it further decreed that 
e the zemindar of Ramnad for the time being should pay to the 
plaintiffs (the appellants, Kunjara and her daughter) maine 
fenance at the rate of 400 rupees per mensem, with the arrears =< 
of such maintebance from the date of the institation of the suit 
Against the first of these decrees the Collector, against the 
second, Kunjara gnd her daughter, appealed to the High Court 
of Madras; and on the 26th of March 1863, that Court made ‘ 
an order on both appeals, whereby it directed the Civll Judge » 
to try the following issue: ‘ Was the adoption made with the 
authority of Mutu Verayi, widow of Annaswami, g with à 


, 
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X g e that of any others of the kindred of the late zomindar, Rama- 
o swami, in whose behalf the said adoption was made?” It further 
. or » gave certain directions as to the evidence to be produced on the 

Mavera trial of the issue, 

ait This issue was, accordingly, tried on ‘the Ist of Septembor 
Satuvpatuy. 1863 ; and the findings of the Civil Judge are at page 93 of the 
lst Record. They are in effect that the consent of Mutu 
, Verayi, and of all the then surviving kindred of Ramaswami, 
had been obtained to the adoption, Against this finding, the 
° Collector, as well as Kunjara and her daughter, again appealed 
= : to the High Court, which, on the 17th of November 1864, after 
two hearings, pronounced an elaborate judgment in favour of 


° a  Purvata’s right to adopt, and her exercise of it in the particular 

ó . case, and in doing so the Ceurt arg to the following con- 
“clusions : - i 

. 1. That the widow of the late zemindar` had made a valid 


adoption; that there was no doubt that it was made with the 

“assent of the majority of her husband’s sapindas; and that 
theugh it might be doubtful whether the Civil Judge was right, 
thére were not sufficient grounds for saying that he was wrong 
in thinking that all the sapindas then living had been prote to 
have assented. 

2. That considering the extent of the property, and the fact 
that she wab ‘the last surviving widow of the zemindar, Anna- 
swami, Kunjara was entitled to a more liberal maintenance than 
that awarded by the Civil Judge; and that such maintenance 
should be at the rate of 10,000 rupees per annum, Subjèct to 
that modification, the decrees below were affirmed, and tht 


appeals dismissed without costs. 
~ 7 


From the decrees drawn up in conformity with the judgment, 
the following appeals have been presented, viz. : 
lst. —An appeal by the Collector impeaching the validity of 
. the adoption, and also objecting to so much of the decree of the 
« 18th of March 1861 as declared or implied that Purvata had 
power to alienate or affect the zemindary beyond her life- 
e interest. ‘ 


avo oar" 


‘art. 9), which has been much discussed, clearly involves three 
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2ndly.—An appeal by Kunjara and her daughter, also im-, pa 
peachtng the adoption; and further objecting to the decree of 1868 j 
the 12th of April 1861, in so far as it declared that Kunjara , eres 
had no right of succession to the zemindary. Maora 

3rdly.—A. cross appeal by Purvata and Ramalinga, objecting ¢ » Mare 
to the maintenance awarded by the High Court as exorbitant ; SaruvearhY. 
and insisting that the decree of the Civil Judge ought not to 
have been varied in that respect. 

All these appeals have been heard together; and their Lord- 
ships have now to dispose of them. 

- The principal contest has been upon the broad and general : s 
question, whether by the Hindu law, ds current in what is 
known as the Dravida country (wherein Ramnad is situate), a ° 
widow can adopt a son to herehusband without his express 
authority ; and if so, by Noss assent that defect of authority: 
must be supplied. an oe 

Their Lordships think it will be convenient to consider, in the 
first place, how this question really stangds upon the authority of ° 
Mr. Colebrooke and Sir Thomas Strange. 

Mr. Colebrooke’s Note on the Mitakghara (chap. i, sec. Ll, 


propositions:—1. That the widow’s power to receive @ son in 
adoption, subject to some conditions, is now admitted by all the 
Schools of Hindu law, except that of Mithila. -2. That the 
Bengal (or Gaura) School insists that the widow must have the 
formal permission of her husband in his life-time. 3. That some 
at lest of the other Schools admit the adoption to be valid, if ° 
fade by the widow with the assent of her husband’s kindred. 
The two first propositions are admitted ; but it has been argued 
for the appellants, that on the true construction of this note, aia 
Mr. Colebrooke’s authority for the last proposition is limited to 
the Mahratta School, in which the treatise called the Mayukha 3 
is the predominant authority. Balambhatta, however, whom he 
cites as an authority for a power of adoption in the widow wider 
even than that expressed in the third proposition, was a com- 
mentator of the Benares School. And the several notes of Mr. 


Colebrooke, at pp. 92, 96, and 115 of the 2nd volume of ° . 
nE i 


oslo | © | GASES4N THE PRIVY COUNCIL. ° [B.LR. 


, ©.  „Strange’s Hindu Law, seem to their Lordships to"show con- 

clusively that he considered the doctrine embodied in the third 

f ‘or „proposition to be common “to the followers of the Mitakshara e 
ne in the Benares as well as in the Mahratta School,” and as such 
Muru eto be receivable as the law current in the Zilla Vizagapatam, * 


RaAwaLInce 
Situvrarny. which lies within the northern or Andra division of the Dravida _ 


country. . `: 


Again, Sir Thomas Strange’s statement of the law in his 
work, vol. i, p. 79, is clear and unambiguous. He says: “ Equally 
loose is the reason alleged against adoption by a widow, since the- 
. ° assent of the husband. may be given to take effect, like a will, 

after his death; and® according to the doctrine of the Benares 
& and Mahratta Schools, prevailing in the Peninsula, it may be 
supplied by that of his kindredy her nagural guardians; but it 
‘is otherwise by the law that governs fhe Bengal Provinces.” 
“. Their Lordships entertain no doubt that the term “ the Penin- 
sula,” as used here, and other passages by the same author denotes 
that part of India which Js south of the line drawn from Ganjam ° 
to the Gulf of Cambay, and includes the whole of the Dravida 
district. The learned, Counsel for the appellants, however, 
appeals from Sir Thomas Strange as a text writer, to Sir 
Thomas Strange as a Fades; and cites his dietum in Pillai 
v. Pillai (1) a8 opposed to this passage. In that case, Sir 
ad Thomas Strange, after citing the text of Vasishta, says: 
« Hence it mgy be inferred what appears confirmed by opinions 
‘of living Hindu lawyers, and by every case of the kind wo 
are acquainted with, that the consent of the husbaħd is 
indispensable to adoption into his family.” But this passage 
goes not alter the view which their Lordships have already 
expressed as to the effect of the matured authority of Sit 
Thomas Strange. The precise question which is now under 
consideration was not in issue in that case, where there was n 
written authority from the husband, and where the real issue 
was, whether the widow could adopt a boy not designated in 
that writgen ‘authority. Again, the case was decided in 1801, 
at a time when the ancient authorities of Hindu law were far 
C1) 2 Strange’s Notos, 103. 
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less accessible to an European Judge than they have since, P. of 


become, And Sir Thomas Strange, in his work composed ——"°8_, 


e twenty years later, says of this very case of Pillai v. Pillai ator eee 9 
that it was discussed on comparatively imperfect materiala; that Manora 

* the public was not then possessed of the extensive information ¢ sade 
contained in Mr. Colebrooke’s translation on the law of inheri-Sarsuparay. 

` © tance, and the treatises on adoption since translated by Mr. 

Sutherland, to say nothing. of the MSS. materials that came 
subsequently to his own hands, and which had contributed 
largely to every chapter of his work. There can, therefore, bè < 
no doubt but that the passage in his book contains the matured 
opinion of Sir Thomas Strange, and that if4must be treated as 
an authoritative declaration of that opinion sonteornte his dic- ° 
tum in Pillai v. Pillai (1). ° z 

Having thus ascertainedùvhat was the opinion of two of the 
highest European authorities upon this question of the Hindu ° 
law current in the south of India, their Lordships have next to 
‘consider whether any sufficient reason ehas been assigned for 
treating that opinion as unfounded. 

The remoter sources of the Hindu law are common to all 
the different Schools. The process by which those Schools have 
been developed seems to have been of this kind. Works 
universally or very generally received became the subject of 
subsequent commentaries. The commentator put his own glosa 
on the ancient text; ‘and his authority having, been, received in 
one and rejected in another part of India, Schools with conflict- 
ing doctrines arose. Thus the Mitakshara, which is universally 

e actepted by all the Schools, except that of Bengal, as of the 
highest authority, and which in Bengal is received also as of, 
high authority, yielding only to the Dayabhaga in those points : 
where they differ, was a commentary on the Institutes of Yajna- 7 
valkya; and the Dayabhaga, which, wherever it differs from 
the Mitakshara, prevails in Bengal, and is the foundation of the 
principal divergencies between that and the other Schools, 
equally admits and relies on the authority of Yajnavalkga. In , 
like manner there are glosses and commentaries upon the 


(1) 2 Strange’s Notes of cases, 103, è . 
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. Mitakshara, which are received by some of the Schools that 


acknowledge the supreme authority of that treatise, but are - 
not received by all. This very point of the widow’s right toe 
adopt is an instance of the process in question. ~All the Schools 
accept as authoritative the text of Vasishta, which says, “ Nor ° 
let a woman give or accept a son unless with the assent of her 


lord.” But the Mithila School apparently takes this to mean ° ° 


that the assent of the husband must be given at the time of the 
adoption, and, therefore, that. a widow cannot receive ẹ& son in 
adoption, according to the Dattaca form, at all. The Bengal 
School interprets the text as requiring an express permission 
given by the husba:kf in his life-time, but capable of taking effect 
after his death; whilst the Mayukha and Kaustubha treatises 
which govern the Mahratta School, explain the text away by 
saying that it applies only to an adoton made in the husband’s 


‘life-time, and is not to be taken to restrict the widow’s power to 


do that which the general law prescribes as beneficial to her 
husband’s soul. Thus apon a careful review of all these writers? - 
it appears that the difference relates rather to what shall be 
trken to constitute, yn cases of necessity, evidence of authority 
from the husband, than to the authority to adopt being indepen- 
dent of the husband. 

The duty, therefore, of af European Judge, who is under tho 
obligation to'administer Hindu law, is not so much to inquire 
whether a digputeq doctrine is fairly deducible from the earliest 
authorities, as to ascertain whether it has been receivedeby the 
particular School which governs the district with which he has 
to deal, and has there been sanctioned by usage. For under the 


eHindu system of law, clear proof of usage will outweigh the 


written text of the law. The respondent, Ramalinga, insi8ts - 
that, tried by either test, the proposition for which he contends 
will be found to be correct. 

The industry and research of the Counsel jn the Courts below 
have brought together a catena of texts, of which many have 
been tgken from works little known and of doubtful authority. 
Their Lordships concur with the Judges of the High Court’ in 
declining to allow any weight to these. But the highest 


. 
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European anthonis: Mr. Colebrooke, Sir Thomas Strange, > P. af 


and Sir William MacNaghten, all concur in treating as works — eee 


eof unquestionable authority in the south of India, the Mitak- Tee 
shara, the Smriti Chandrika, and the Madhavyam, the two latter Amori 
* being, as it were, the peculiar treatises of the Southern or sae 
Dravida School. Again, of the Dattaka Mimansa of Nanda Saruvramiy. 
* © Pandita, and the Dattaka Chandrika, two treatises on tho 
particular eubject of ddoption, Sir William MacNaghten says, 
that they are respected all over India; but that when they 
differ, the doctrine of the latter is adhered to in Bengal and by 
the Southern Jurists, while the former is held to be the infallible A í 
guide in the Provinces of Mithila and Bênares. The Dattaka 
Mimansa, by the author of the Madhavyam, is also recognized ° 
as of high authority in the Southeof India, by Mr. Ellis, in his 
note at page 168 of the 2n¥ volume of Strange. 

Of these treatises, the Mitakshara is silent on the point in . 
question. The Dattaka Mimansa of Nanda Pandita (sec. 1, 
* Articles 15 to 18, and Articles 27 and e28) is opposed to the ° 
respondent's view of it; but it seems equally opposed to an 
adoption by a widow under any circumstances. The Dattdka 
Chandrika (sec. 1, Articles 31 and 32) allows a widow to give a 
son in adoption where her husband has not forbidden her to do 
s0, implying his assent from the absence of prohibition, The 
Smriti Chandrika also permits a mother to give her son if she 
be authorized to do so by an independent, male And it is 
argued that what these two last authorities lay down concerning 
a widdw’s right to give, must, by parity of reasoning, be taken 
tô be laid down concerning her right to receive a son in adop- 
tion. The Madhavyam (if that term is confined to the Parasara 
Madhaviya and does not embrace all the works of Vidya : 
Narayanaswamy) seems also to contain no direct determination of 
the point in question; but the Dattaka Mimansa of that author 
clearly and explicitly declares the right of the widow to adopt 
with the authority of her father-in-law, and whatever other 
kinsmen of her husband may be comprehended “under the e 
cetera. It cannot, therefore, be said that the proposition laid 


down by Mr. Colebrooke, and adopted by Sir Thomas Strange, ° 
° e e m e š 
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is not supported by at least one of the original * treatises of 
undoubted authority in Dravida. The Dattaka Mimansa of 
Sri Rama Pandita, who is stated by the Judges of the Highe 
Court to be an authority very generally cited in the south of 
India, also confirms the proposition. 

Their Lordships have excluded from their consideration of 


. 


what is the positive law of Dravida the peculiarly Mahratta + - 
_ treatises (the Mayukha and Kaustubha); and also the Vira 


Mitrodaya, which is a treatise of especial authority at Benares. 
It must, however, be admitted, that the fact of the reception 
of the doctrine in question by Schools so closely allied to that of © 
Dravida is in favour 8f the hypothesis that it also obtains in the 
latter, and strengthens the authorities which directly support 
that hypothesis. ° 

The evidence that the doctrine A which the respondents 
contend has been sanctioned by usage in the south of India, 
consists partly of the opinions of Pandits, partly of decided 


cases. Their Lordships cannot but think that the former have® 


begn too summarily dealt with by the Judges of the High 
Céurt. These opinions, at one time enjoined to be followed, and 
long directed to be taken by the Courts, were official, and could 
not be shaken without weakening the foundation of much that is 
now received as the Hindu law in various parts of British India. 
Upon such niaterials, the earlier works of European writers on the 
Hindu law, aad, the earlier decisions of our Courts, were mainly 
founded. The opinion of a Pandit which is found to be in cenflict 
with the translated works of authority may reasonably -“be 
rejected ; but those which are consistent with such works shoufd 
be accepted as evidence that the doctrine which they embody 
has not become obsolete, but is still received as part of the 
customary law of the country. A considerable body of these 
futwahs or opinions is collected in the third part of what has 
been called throughout the argument in this case the “ green 
book.” It is not necessary to consider whether they can all of 
them be supported to the full extent of what they affirm. But 
they show a considerable concurrence of opinion to the effect 
that where the authority of her husband is wanting, n widow 
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may adopt a son with the assent of his kindred in the Dravida ° P. c? 

country. D 

e The decided cases, exclusive of those jn the Bombay Presi- S'o 
3 y y e OF 

dency, which may be taken to be governed by the Mayukha, ed 

“are certainly not many.' But there is af least the case G, Ee a 

decided by the late Sudder Court of Madras, and there are the Satuvraruy. 

* French cases, which ought not, their Lordships think, to be k 

wholly disregarded as recognitions of the law prevailing in the 

south of India. They are to be relied on in this case as afford- 

ing evidence of a long „continued series of opinions officially . 


given, and judicially received, which wère adopted as „the 


grounds of decision, showing a continued and recognized exis-, 
tence of a doctrine, which suffices to remove from the opinions 
of the Pandits in this cage every suspicion of being opinions 
given to support the interes or judgments of others. Against 
these authorities, the appellants have invoked that of the case 
in 2 Knapp, p. 203. But what was, in fact, decided by the 
very g guarded judgment delivered by the tate Lord Wensleydale 
in that case? It was that, according to the native text-writers-e- 
including probably Vasishta, certainly infeluding the Dattaka e 
Mimansa of Nanda Pandita—the authority of the husband was 
a requisite to a valid adoption; that the strictness of the law 
had been in many districts, and particularly, in the Mahratta 
States, relaxed or modified by local usage, but that ‘it had not 
been established to their Lordships’ satisfaction thgtsthat relaxa- 
tion h@d extended to the particular district of Etawah, in. 
Upper Índia. Disclaiming, therefore, the intention to decide 
© what was the law in other parts of India, their Lordships held 
that they could not say that the law in that district did not * 
require the direction of the husband in order to the validity of , e 
an adoption, which it was necessary for them to do in order to ° 
reverse the judgment of the Court below. Itis clear that that 
decision was not mtended to govern, and cannot be taken to 
govern, a case arising in the south of India. 
Upon the whole, then, their Lordships are of EN that œ 
there is enough of positive authority to warrant the proposition 


. . 
that, according to the law prevalent in the Dravida country, and °. 
° i kd s . 
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P.C. e particularly in that part of it eae this Ranin zoemindary 


is situate, a Hindu widow, not having her husband’s permission, 


or » may, if duly authorjzed by vi kindred, adopt a son to him. 
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And they think that that positive authority affords a foundation 


for the doctrine safer thin any built upon speculations touching ° 


Saruoraray. the natural development of the Hindu law, or upon analogies, 


real or supposed, between adoptions according to the Dattaka* ` 


form, and the obsolete practice, with which that form of adop- 
tion ,co-existed, of raising up issue to the deceased husband by 
carnal intercourse with the widow. It may be admitted that 
the arguments founded on this supposed analogy are, in some 
measure, confirmed by passages in several of the ancient treatises 
above referred to, and in particular’ by the Dattaka Mimansa 
of Vidya Narayanaswamy, thé authorpf the Madhavyam ; but as 
a ground for judicial decision, these ho culations are inadmissible, 
though as explanatory arguments to account for an actual 
practice they may be deserving of attention. 

It must, however, ‘be admitted that the doctrine is stated in 
the old treatises, and even by Mr. Colebrooke, with a degree 
of vagueness that nfay occasion considerable difficulties and 
inconveniences in its practical application. The question who 
are the kinsmen whose assent will supply the want of positive 
authority from the deceased husband is the first to suggest itself. 
Where the husband’s family is in the normal condition of a 
Hindu family,—i> e., undivided—that question is of Compara- 
tively easy solution, In such a case the widow, under the law 
of all the Schools which admit this disputed power of adoption, 
takes no interest in -her husband’s share of the joint estate, 
*except a right to maintenance. And though the father of the 
. husband, if alive, might, as the head of the family and the 
natural guardian of the widow, be competent-by his sole assent 


`- to authorize an adoption by her, yet, if there be no father, the 


consent of all the brothers, who, in default ef adoption, would 


' take.the Qusband’s share, would probably be required, since it 
| would Be unjust to allow the widow to defeat their interest by 
_ introducing a new co-parcener against their will. Where, 


howeyer, as in the present case, the widow has taken by inheri- 


e 
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tance the separate estate of her husband, there is greater difi- ° P.c. 


J ` 
culty in laying down a rule. The power to adopt when Hops 
° : s COLLEUTÔR 

actually given by the husband can only be exercised when a * or e 
, foundation for it is laid in the otherwise neglected observance Aroma 


of religious duty, as understood by Hindus. Their Lordships me ne 
_ do not think there is any ground for saying that the consent of Saruvedruy. 


every kinsman, however remote, is essential. The assent of . e 
kinsmen seems to be required by reason of the presumed 
incapacity of women for independence, rather than the necessity 
of procuring the consent of all those whose possible and rever- : 
sionary interest in the estate would be defeated by the adoption. 
In such a case, therefore, their Lordships think that the con- 
` gent of the father-in-law, to whom the law points as the natural . 
guardian and “ venerabl& rotector ” of the widow, would be ° 
sufficient. It is not easy to lay down an inflexible rule for the 
case in which no father-in-law is in existence. Every such 
gase must depend upon the circumstances of the family. All „2% æ 
that can be said is, that there should be such evidence of the 
assent of kinsmen as suffices to show that the act is done by tHe 
widow in the proper and Lond fide performance of a religious . a 
duty, and neither capriciously nor from a corrupt motive. In 
this case no issue raises the question that the consents were 
purchased, and not bond fide attained. The rights of an adopt- 
ed son are not prejudiced by any unauthorized alienation by 
the widow which precedes the adoption which *she fnakes; and . 
though’ gifts improperly made to procure assent might be ° 
powerful evidence to show no adoption needed, they do not in 
themselves go to the root of the legality of an adoption. 

Again, it appears to their Lordships that inasmuch as the” 
authorities in favour of the widow’s power to adopt with the 
assent of her husband’s kinsmen, proceed, in a great measure, 
upon the assumption that his assent to this meritorious act ia , 
to'be implied whérever he has’ not forbidden it, so the power # 
cannot be inferred when a prohibition by the husband either | 
haa been directly expressed by him, or can be reasonably 

\ 


deduced from his disposition of his property, or the existence : e . 
of a direct line competent to the full performance of relégious ` *°* 
° D—1 . 
e ° e’ o, 
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PC * duties, or from other circumstances of his family which afford 

. : se $ 2 

—————— no plea for a supercession of heirs on the ground of religious 
COLLECTOR 

z or « obligation to adopt g son in order to complete o or fulfil defective 


°Mapona religious riteg, 


eae Morey , heir Lordships having thus stated the conclusions to ack 


SaruuratuY. they have come upon the general question of law involved in 
. l these appeals, will now consider whether the High Court of : 
Madras has correctly’ applied that law to the facts of the «$ 
` present case. 

° ` They “are of opinion that both the Courts below were right 
in holding that the qpllateral kinsmen of Ramaswami were to be 
found in the Taver family, of which the printed pedigree forms 
° part of the record. According to Hindu law, Ramaswami was 
a the son, though by adoption, of Anwiswami; and he again was 

- the son, though by adoption, of the first Ramaswami, who was a 
Taver; and the heirs of Ramaswami, in the absence of descend- . 
ants, were traceable upwards through these two persons, as if 
they had been his natural father and grandfather. There is no 
ground for saying that this, the legal consequence of the succes- 
7 sive adoptions, was affected by the assumption of the name of 

Sathupathy, the family name of the ancient zemindars of Ramnad 

and of Mangaleswari, the grantee of the zemindary. It is to 

be observed, hosvever, that this line affords none but very 

remote kinsmen, if their relationship to Ramaswami be calculated 

. on the principle jäst stated. The nearest of them, Mutuswamy, 

e. would, on that principle, stand in a degree of relationship to 
Ramaswami, which, according to the rule of the Mitakshara . 


(cap. 2, sec. 5, art. 6), would exclude him from the category of 

e *Sapindas, and place him in that of Samfnodakas, or those 
° connected only by a libation of water, and a common family. 

e name. He was, however, the natural brother of Annaswami, 


and that circumstance might strengthen his title to be 

considered, in the absence of ‘nearer connections, the natural 

male proteetor of Ramaswami’s widow. Again, the person who 

e really, filled the office of protector, and that by the express 

e  2ppointment of Ramaswami, was, up to the time of her quarrel 
e* with der daughter-in-law, Mutu Verayi. Nor is it by any 
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means unusaal in a Hindu family to find the edir E P 
occupying a position of considerable power and importatce. 

EEr : 
Moreover, she was unquestionably the heir to the property next PA . 


nm succession to Purvata, after the failureof Ramaswami’s des- Motet ‘ 
,cendants. It, therefore, appears to their Lordshipg that in this  Murv 
Re ALINGA 


“state of the family the assent of Mutu Verayi, of Mutu-Saeuorarux,, 
samy, and of the other persons who are proved, beyond all 
* question, to have assented, was sufficient to legitimate the ‘ 
adoption, even if the evidence has failed to prove the consent 
of the yet remoter kinsman, Ramraja Taver. 

It has been argutd, however, that even if this adoption would ° 
have been regular had Ramaswami died childless and intestate, 
his arzi relating to the management and descent of the zemindary 
contains ‘an indication of his intention that his daughters and š 
their descendants should bẹ his successors and representatives, A 
which ought to be taken lo imply a virtual prohibition of the 
act of adoption by his widow. Their Lordships cannot accede 
go this argument. Ramaswami, no doubt, intended to be re- 
presented by his daughters’ line, should that line continue. But, 
he made no express provision for its failure,- and the sanse, 
reasons which justify a presumption of authority to adopt in the e 
absence of express permission, are powerful to exclude a pre-} 
sumptive prohibition to adopt when on a new and unforeseen 
occasion the religious duty arises. His widow. has not claimed; 
a power to adopt, except on the happening of the contingency » 
for which her husband omitted to provide. *Angl her power so : 
limited, not having been qualified by his disposition, must be » 
degermined by the general law. 

Another argument for the appellants was founded on the 
attempted adoption of a son, Annaswami, by Doraraja. That® á 
person is not a party to either of these suits; he has not im- ° 
peached the adoption of the respondent, Ramalinga; he has, . 
.on the contrary, supported it as a witness. Nothing decided by ; 
the decrees under £ppeal can prejudice his sights, if he has any, 
under an adóption which the Revenue Authorities atẹthe date of 
it seem to have treated as illegal. Their Lordships hive not e 
before them the necessary materials for determining whether z 
that adoption was; in fact, valid or invalid; or whether, ifevalid, °. 
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it wotld fave any, and what, Ez on the title ofẹthe respon- 
dent, Ramalinga. In that state of things, neither of the present 
* appellants can be allowed to insist on this supposed jus tertii 
as an objection to the decrees which they impeach. 7 
Their Lordghips have, therefore, come to the conclusion that | 


-these decrees and the judgment on which they proceed are” 


substantially right, in sd far as they affirm, as between the parties 


to this litigation, the validity of the adoption by Purvata of the ° 


respondent, Ramalinga. 

They also think that there is no foundation for the other, and 
minor objection taken by the Collector to the decree of the 
18th of March 186]; on the ground that it asserts a power in 
Purvata to alienate or affect the zemindary beyond her life- 
interest. Her power of alienation is expressly stated to be 
“subject to the provision of Hindu lars” and the only object 
of that part of the decree was to‘affirm her right ‘to exercise 
that power within the limits prescribed by the Hindu law, free 
from the control of the Government or its Revenue Officers. 

Their Lordships arë further of opinion, that there are no 

gsounds for impeaching the decree of the 12th of April 1861, in so 
far as it found that tRe appellant, Kunjara, stood in the relation 
only of step-mother to Ramaswami; and, therefore, could have no 
right to inherit his estate. They think that this conclusion is sup- 
ported by the Document which expressly states that Ramaswami 
was adopted by Annaswami and Mutu Verayi unanimously. 

Upon the orgss appeal, their Lordships have only to observe, 
that the quantum of maintenance is a question with whtch the 
Courts of India, having local knowledge, and being vonVersgnt 
with the habits of native families, are peculiarly competent to 


edeal; and that strong grounds should be shown to justify any 


interference by this Committee with their discretion in that 
matter, And their Lordships see no reason for questioning the 
soundness of the discretion exercised by the High Court of 
Madras in the presenf case. 7 

Being, therefore, of opinion that the decrees under appeal 
are correct, and ought to be affirmed, their Lordships wjll 
humbly recommend to Her Majesty that the two appeals and 
the cross appeal he cach dismissed, with costs. 
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FATIMA KHATUN AND ANOTHER u. MOHAMMED ene 
JAN CHOWDRY AND OTHERS. dune 29.6 
°° ON APPEAL FROM THE HIGH COURT OF JUDIOATURE . i 


AT FORT WILLIAM IN BENGAL. 


° _ Baecution—Payment to stay Sale— Vo luntary Payment, 


` A. was in possession of certain lands in lieu of dower. B. puts ùp to sale, in 
execution of a decree against C., (A.s husband), C.’s rights and interests in those 

lands. A., under protest, deposited in Court the amount claimed, in order to stop the 

sale, and consented that it be paid over to B., until the rights of the parties conld be . 
settled in a regular suit. A. then sued B. for a refund of the money, on the gfound 

that at the time of B.’s attaching the property, his decree against ©. had been already 
satisfied. The Zilla Court gave a decroe for A; upon the merits, The High Court, 

on appeal, held, that the payment into Court Was a voluntary payment; and, therefore, 

A. had no right of action against B. gZeld, (reversing the decision of the High Court) 2 
the payment was not a Yolintiry payment. Docreo of the lower Court affirmed. 


FATIMA Kiiros and Nobo Bibi Chowdrain, x wives of 
*Karimbaksh Chowdry, sued Fakiruddin Mohammed Ahsan ~~~ 
and “Najumunnisa, his wife, before the. Principal Sudder Amegn 
of Rajshaye, for a refund of money taker poses the followihg. 
circumstances : 

Plaintiffs had a lien for dowe? on certain landed property ; 
and, as they alleged, were in actual possession of it in lieu of 
dower. Defendants had held decrees against one’ Mohammed 
Nyum Chowdry, deceased, and had taken out execution thereof 
against- various properties which had passed into the hands of 
his heits, of whom the husband of plaintiffs was one. They, 
æ defendanta, proceeded, however, to attach and put up to sale the 
rights and interests of Mohammed Chowdry’s heirs in the lands 
of which plaintiffs held possession in lieu of dower. Plaintiffs 
petitioned the Court, out of which the attachment had issued, 
stating that the decrees held by defendants had been fully satis- 
fied, so far as the liability attaching to the heirs of Mohammed 
Chowdry was concerned, but their petitions were summarily 
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rejected. * They, therefore, deposited in ‘Court éhe amount 
claimed, in order to save the property from sale. At the time 
of their making the deposit, the seh NE question was put 
to their pleader: - 


_“Have your clients any objection to the payment of the | 


amount, that you wish to deposit, to the decree-holder?” The 


` answer was: “I will bring a regular suit for setting aside the 
summary order rejecting my claim, and the sale cannot be stayed, | 


unless the amount recoverable by the decree-holder is deposited. 
I, therefore, deposit the amount for the purpose of its being 
paid to the decree-holder, and pray that the said sum be paid to 


the gecree-holder, ang the sale be stayed.” The sum was on. 


this made over, and the attachment withdrawn. 

- The present suit was for a refund of the money so paid. 
Defendants contended that pfaintiffs were third parties who had 
made the payment voluntarily, and corfld not suc the decree-holder. 
The first Court found that the decree-holder’s proceedings were 


fraudulent, inasmuch as his decree had becn already satisfied ;, 


and that plaintiffs were *justified in making the deposit to avoid 
the expense and delay of procuring ‘a restoration to possession 
after ouster, or the chfnce of the auction-purchasers letting the 
property be sold for arrears of revenue. The first Court gave 


` & decree for the plaintiffs. 


On appeal, the High Court (Raikes and Seton-Karr, JJ.,) 
said: “ It appears to us that as the rights and interests of the 
judgment-debtqrs were alone advertised for sale, the sale under 
such: circumstances could not have deprived the plaintiffs éf any 
right or interest they really held in the property. The paymept 
of the debt by her was, therefore, not necessary to protect her 


_ $nterests, and it must be regarded as a voluntary payment, for the 


recovery of which plaintiffs have no right of action against the 
judgment-creditors.” The plaintiffs’ suit was dismissed. 
Plaintiffs appealed to the Privy Council. 


Mr. L. We Cave for the appellants. 


-Sir Roundell Palmer and My. Leith for the respondents. - 
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Their Lordships’ judgment was as follows: 
This case, when divested of all that which is not material to 


“the question before this Board, may be staged as follows :—The 
„ appellants, two sisters, who had married individuals of the same 


family, became entitled, under what we should in this country 
_ call a marriage settlement, to dower in‘the form of a charge on 
an estate or property, which "had belonged to a person of the 


e. name of Nyum Chowdry. He having died in debt, his heirs or 


representatives were sued by various persons, and among others 


by the respondents, or those whom the respondents now re- ` 


present, to recover some very considerable ebts alleged to pave 
been due by him; in which suit they obtained judgment. Under 
that judgment, certain other properties were attached and sold, 
and the judgment was in part satisfied. Ifit were necessary to 
look into the particulars of these numerous and somewhat com- 
plicated proceedings, it would probably appear (and that alone 
would be a ground upon which these respondents must be held 
disentitled to retain the money they hæve received) that this 
judgment was in effect satisfied; that all that the decree of the 
Court had entitled the respondents to tak® out of the different 
properties in question, had been paid and satisfied in one way or 
another; and were received by them so as to disentitle them to 
institute, or to continue any further proceedings against these 
properties in respect of the claim now in question. However, 
they did, in fact, obtain an authority, under oye of the many 


proceddings that have taken place, to sell the estate or property - 


upon which this dower of the appellants was charged. 

In order to prevent that sale, which would haye been mis- 
chievous and prejudicial in the highest degree to the rights of 
the now appellants, they, upon a proceeding which they insti- 
tuted, and under the authority of the Court, not voluntarily, 
but under protest, and because they were compelled to take that 
step in order to prevent the sale of the property, paid the sum 
of between 59,000 and 60,000 rupees into Court; and it appears 
that that payment into Court having taken place in*order to 
prevent a sale of the property, under which the rights of all 
parties, and, among others, of these appellants, were expressly 
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bs ° 
"P.C. « reserved, the question aróse, and arose in rather a singular form, 
whether the money should remain in Court, or whether it might 
Kaarum not be paid over to, the now respondents. Undoubtedly, the 
pleader for the person who represented the now appellants con- 
JAS e sented at once that the money should be paid over to them. 
me CHOWDEY. , ‘ 

- The money that had been paid into Court, not voluntarily, but 7 
under this species of compulsion, and for the purpose of pre- 
venting this injurious sale of the property, was paid over «, 
accordingly ; the only.voluntary act which was done being the 

° consent given by the now appellants that the money, instead of 
remgining in Court, ghould, in the meantime, and until the rights . 

of the parties could be settled by the final decree of the Court, 
be paid over to the respondents. Afterwards, when all these 
y circumstances came before the Zilla Céurt, and all the questions 

l ` were raised which either party thought fit to’ raise, or had the 
° power to raise, in the then state of the suit, the appellants 
obtained a decree in their favour, against the respondents, of the, 
date of the 8th of Jane 1860, for the sum of 59,281 rupees and 
a fraction, being the amount paid to them out of Court as before- 
mentioned. Against this decree an appeal was lodged, which 
was carried before the High Court of Judicature at Fort 
William in Bengal. The High Court, having heard the parties 

' by their counsel,and having considered the whole case, did not, 
in any way, enter into-the merits of the case itself, or of the deci- 
sion of the Court Below, at least upon the grounds upon (Which 

e the case had been decided, but took the point for themselves 

that by the law this payment to the respondents of the money 

of the appellants, under the circumstances in which it’ was 

nade, constituted a voluntary payment with the full knowledge 

. of the facts; and, therefore, that the money could not be recovered 

s back. -If it had been such a payment, no doubt such is the i 

law; but when we look at the circumstances, as they appear on 
the record, we find, in the first place, it was not a payment at 

all. It was originally a mere deposit in Court of the full amount 

© recoverable by the decree-holder. It was deposited, under 
protest, for the purpose of preventing an injurious sale of the- 

e° whole roperty. Then it appears that upon the reading of the © 
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petition, thé pleader for the petitioners. was asked aele his 
clients had: any objection to the payment to the decree-holder of 
ethe amount which had been so deposited; and the answer was, 
1I will bring a regular suit for setting astde the summary order 
rejecting the claim, but the sale cannot be stayed unless the 
- amount, recoverable by the decree-holder is deposited. I, there- 


a fore, deposit the amount for-the purpose of its being paid to the 


a* 


decree-holder, and pray that the said sum be paid to the decree- 
holder and the sale be stayed.” 
Those were the circumstances under which the money was 
- paid, the payment being clearly no voluntary payment, and the 
‘ssuit having been determined on its mefits in favour of the 
appellants, they are clearly entitled to recover this money ‘back 
again, Therefore, the order that we shall advise Her Majesty 
to make is, that the decreg of the High Court of Judicature, 


reversing the decree of the Zilla Court, be reversed, and that ° 


the decree of the Zilla Court be confirmed; and that the 
*appellants be held entitled to recover 59,821 rupees and a 
fraction, as decreed by the judgment of the 8th of June, 1860. 
“It is satisfactory to feel, as their Lordships have not entered iåto 
the merits of the case on thé many points argued in the Zilla 
Court and in the High Court, that substantial justice is done by 
the order which they will now advise Her Majesty to pronounce; 


` for it is perfectly clear, on the one hand, that tha respondents 


_ had no right to this money out of that estate at all, they, having 


‘been gatisfied to the extent that the former ‘decrées of any . 


Courtor Courts entitled them to recover out of that property and, 
of the other hand, it appears perfectly clear that the appellants 
paid this money merely for the purpose of preventing a sale of 
the property, so that they are, in justice, as well as in law, 
entitled to recover. The appellants must also be held entitled 
to the costs of the appeal, and of the reversal of the order, and 
to the usual intergst, at the current Court ants, upon the sum to 
which they are so entitled, 
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SURENDRA NATH ROY v HIRAMANI BARMANI. 


ON APPEAL FROM THE HIGH COURT OF JUDIOATURE AT 
g FORT WILLIAM IN BENGAL. E 


Proof of Will—Mitakshara— Dayabhaga—Family Custom. 


A., a Hindu, died leaving two grandsons, B. and C., to whom his estate dos- i 
cended. They were joint in food, worship, and estate. The property was wholly 
sitante in Bengal, and the family, who originally came from the Western Provinces, 
had long been resident there. C. died, leaving his widow, D., and his brother B, 
surviving him. B., who was manager, died 2} years after C. After B.’s death, D. 
brought her suit to establish her right as widow of C. to a moiety of the family 
property. The representatives of B. set up an instrument, which they alleged to be 
the will of C., whereby he bequeathed his share to B., reserving maintenance to D, 

The Judge of the Zillah Court of Nuddea held, that the alleged will of ©. was 
genuine, and dismissed D.’s suit. The High Couft, on Appeal, held (1) that D. 
ought firstly to have shewn her title to ane, i. e., she having admitted that the 
family came from Mithila, she ought to have shewn that they were no longer 
governed by the Mitnkshara; (2) that for several generationa, the rule of inheri- 
tance had been according to the Dayabhaga; (8) that tho alleged will was note 
proved—(there was evidence before the Court of the factum of the will adequate 
to sihe proof of an ordinary will, but the Court held, that this evidence was out- 
weighed by the internal impfobabilities) ; (4) that if the rale of inheritance wos 
not according to the Daysbhaga, the will was inofficious. 

On appeal to the Privy Council, held— ~ 

l1st-~It would be s rash conclusion on the stato of the evidence in tho case to 
suppose a preference of the law of Bengal likely to be operative on the mind of' 
the testator; and, therefore, theré was no foundation for treating the will as 
inofficious. 

Qnd—It was not cea to decide whether the rule of inheritance wag accord- 
ing to the Dayabhaga or the Mitakshara, 

8rd.—The evidence was adequate to the proof of an ordinary will, and th¢re 
was no internal improbability of the will sufficient to discredit it. 

e Hindu law is in the nature of a personal usage or custom, and probably 
migratory families or tribes would retain their own nsages. The ‘presumption fs 
in favour of the continuance of the ancient family custom. 

The decision of the High Court reversed, and the decision of the Court of 
Nuddea restored and affirmed. ` 


PLAINTIFF, as the widow of Batuknath, who died on 5th 
Baisakh 1260 (16th April 1853), sued to recover her husband’s 
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share of thé joint family estate. She alleged that the common 
ancestor, Khudiram, acquired the whole of the property, 


29% 
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BURBNDRA 


which descended, through bis two sons, Jaya Sing and Prag Sing, Nara Rox 


in equal shares, they dying in the life-tinre of their father, to 
ehis grandsons, who held possession according to their shares ; 
that plaintiff’s husband died, leaving to his widow a permission 
- «to adopt a son; that Paresnath, her husband’s first cousin, who 
had always managed the whole of the common property, con- 
tinued to manage the same, the plaintiff remaining ignorant 
of affairs, and under his control; that after the death of Pares- 
nath, on the 16th Aghran 1262 (lst December 1855) the 
plaintiff was about to assume the management of hal the 
estate, when- she discovered that a will had been set up, pur- 
porting to have been executed py her husband in favor of 
Paresnath, under color of Which he had taken out a certificate 
of administration, and assumed exclusive control of the pro- 
perty; and that after the death of Paresnath, the defendants 
‘continued to retain possession and dispossess plaintiff. ‘Plaintiff 
further alleged, that the will was a forgery, and she prayed to 
have it cancelled, and to have her possession affirmed in right 
of her husband, by virtue of her succession under the Hindu 
law of Bengal. Slie added that her permission to adopt was 
destroyed by Paresnath without her knowledge. 

The defendants replied that the family had originally come 
frorn the West to Lower Bengal, and had retained inviolate their 
family customs, and were under Mitakshara” law; that Batuk- 
nath, .knowing his widow could not succeed under that law, 
nfade his will in favor of Paresnath, which will was filed in 
Court, under Act XX. of 1841, three weeks after Batuknath’s 


death. They contended that they were entitled, to hold pos: . 


session’ under the will, plaintiff only receiving food and clothing 
as heretofore. 

The will, dated 2nd Baisakh 1260 (13th April 1853), set forth 
that testator and his brother Paresnath were living joint in 
all respects; that testator had living one wife, Hiramani Bar- 
mani, aged 14 years; that having duly performed all the religi- 
ous observances of his ancestors, he was led to make provision 
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for the due preservation of his family; and, accordfngly, wished 
that Paresnath should receive and hold all testator’s real and 
personal property, and complete, after testator’s death, the build- 
ing of the family temple, &c., which they had commenced 
together. Finally testator enjoined that Hiramani Barmani, the e 


ans “© wife of testator, should continue to live in thé ‘family’ and 


The Judge of Nuddea fixed two issues, on the merits: first, 


whether Batulmath executed the will put forward by defend- 


antss second, whether the question of inheritance in the suit 
should be decided by the Dayabhaga or by the Mitakshara, 
On the first Issue he found, that the will was genuine, basing 


his decision on the incredibility off plaintiffs evidence as to 
its falsity, and the apparent acquiescence of her father and 
herself in its provisions up to Paresnath’s death. This ren- 


dered it unnecessary for the Judge to try the second issue,® 
and he dismissed the suit. l 

Dn appeal to the High Court, the case came before Trevor, 
Seton-Karr, and L. s. Jackson, JJ., who held that plaintiff had 


first to show her title to sue at all; ¿ e, that having admitted 
that the family came from Mithila, she was bound to show that 
they were up longer governed by Mitakshara law. - The Court 
put the questions for decision, thus : 


1st— Whether fhe succession is now cee by the paya 
bhaga, or by the Mitakshara. 

Qnd.—If the Dayabhaga regulates the succession, Shek 
the will be genuine or a forgery. 

3rd.—If the will be not genuine, to what amount of property. 
is plaintiff entitled. 

Seven witnesses deposed that the family had adopted Bengal 
customs and worship. Six,including the family, Purohit, deposed 
that they went by the law of Mithila; and had never, for 
instance, intermarried with a Bengal family. 

The Court thought this evidence equally balanced, and 
allowed no special weight to the evidence of the Purohit 


. 


perform, at a reasonable expense, the religious duties of his. - 
widow ; if she refused and lived elsewhere, she should, while lead- 
ing a virtuous life, get 25 rupees a month for food and clothing. 
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aad legal acts performed by members of the family, showing Hmanum è 
that, on several occasions, they openly recognized the Dayabhaga. *¢ 
They had no doubt that the family had, for some generations, ° - 
-been governed by the Bengal law of succession. 
They, however, discredited the will, though they were of 
°” opinion that it was precise enough on the main points of execution 
and signature, and showed no signal discrepancies, on the 
grounds that no near relations were present at its execution ; < 
no notice was given to plaintiff, testator’s wife; no reason was 
given for testator’s making such a will, as he had no quarrel with 
plaintiff; the witnesses were no such as would have been ° 
expected; the maintenance of 25 rupees a- month assigned to ° 
plaintiff, if she did not live with the family, was absurdly small; 
an admission by the plaintiff in a suit* during Paresnath’s life- 
time was, probably, not independently made. owes 
Farther, the Court held,.that if the allegation that the family 
was under Mithila law was true, the will was inofficious, gs _ 
the property would, in that case, have gone to Paresnath, will ae œ 
or no will. 7 
The High Court reversed the fda of the Court below, 
and gave a decree for the plaintiff Defendants appealed to the 
Privy Council. - 
The judgment of their Tody was as follows: ° 
Turis is an appeal from a decision of the High Court at ° 
we Cricutta, which reversed the decree of the Judge of the Zilla 
Court of Nuddea, ae the penne (the sia coal 
` mät with costa. : 


* In the year after’ Batuknath’s death written statement, alleged that he was in 
one Debi Das Mookerjee brought a suit sole possession as heir of Batuknath, and 
~ against Paresnath ‘individually, and as that Hiramani was only receiving main. 
heir under the will of his brother, Batak- tenance. Hiramani filed g statement to 
nath, for the cancelment of a putni the same effect, and prayed tobe relieved = 
tenure. In this plaint Hiramani was from being a defendant on that ground. 


made a defendant, Paresnath, in his e % 
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The suit which is to determine the right of succefsion between 


n the representatives of each of two joint owners, Paresnath and 
UR 
Narn Ror Batuknath, Hindus, to the succession of one of them,: Batuky 


° Heak 
Banaan. 


nath, was brought to*recover a moiety of a family estate con- 
sisting of landed and of moveable property, which had belongede 
to one Khudiram Roy, the grandfather of both Paresnath and 


Batuknath. The property of Khudiram descended from him,. - 


by inheritance, to his two surviving grandsons, Paresnath 
and Batuknath, the sons respectively of his two sons, Jaya 
Singh Roy.and Prag Singh Roy, who had pre-deceased their 
father. These grandsons, who were first cousins, formed a joint, 
undivided Hindu family, joint in food, worship, and estate. 


_ During their joint lives, they resided continually together. 


Paresnath Was the managey. He survived Batuknath about 
two and-a-half years. Batuknath left no children. The 


` plaintif was his childless widow, She was very young at the 


time of her husband’s death; certainly under fourteen years 
of age, and perhaps younger. She had, however, near relations? 
members of her own family, competent to the protection of her 
rights: her fathey and two other persons; and the sister of 
Batuknath had a son, a minor, in the lina of succession to his 
deceased uncle, under the law of Bengal, and whose father was 
competent to the protection of his rights also. The widow, if 
entitled, might have been placed under the protection of the 
Court of Wards, i in the case of any probable invasion of her 
rights. _ 

Paresnath, on the 18th Baisakh, 1260, that is, Hren days 


after the death of Batuknath, which took place on the 8th e 


-baisakh, 1260, corresponding to the 16th April 1853, propounded 


and proved before the Civil Court of Nuddea, under Act X-X-of 
1841, .an alleged will of Batuknath, the cancellation of which 
instrument is also sought by the plaintiff's suit. By. this will, 
which bore date the 2nd Baisakh 1260, three days before his. 
death, the whole of Batuknath’s property was given to Pares- 


nath. Jt cOntained a provision for maintenance of the widow ; 


but in case of her quitting the family, 25 rupecs per month oñly 
were to be allowed her for her maintenance. The usual notifi- 
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qertificate obtained, and under that title- Paresnath enjoyed Narn Ror 
the property, unopposed and undisturbed, dtring the remainder Pa ae e 
of his life, a period of about two and-a-half years. The will was Renu 
not registered, but two days only elapsed. between the date of it 
- and the death. 
Paresnath left a will, or testamentary trust-deed, by which he 
** appointed his mother and wife guardians of his infant son. It 
e contained a provision for adoption by his widow in case the 
infant died, and some directions as to religious rites and usages. ° 
Shortly after Paresnath’s death, the widow of Batuknath 
asserted her title to a moiety of the property jointly owned and 
enjoyed by her husband and Paresmath. Upon her application 
to the proper authorities to he admitted to her share, she was, 
in consequence of the certificate before mentioned having been . 
obtained and being in force, directed or advised to proceed by 
fegular suit, and she instituted the suit aceprdingly, out of which ~~m. 
this appeal arises. She was the sole plaintiff, and the defendants 
were the mother and widow of Paresnaġh, as trustees antl 
guardians of the infant son of Paresnath, who was also named 
a party. The suit proceeded in that form until the son attained 
majority, when he applied for leave, and was permitted to defend 
in his own person without guardians. He is the’appelant in this 
appeal. The property being situate wholly in Bengal, and the 
family paving been long resident there, the plaintiff was certain- 
ly entitled to rely on her primé facie title, as heiress under the 
‘= general Hindu law as administered in that part of India. 

It was incumbent on the defendants to allege and prove a 
titfe displacing this primd facie title. They, accordingly, pleaded 
their title, which embraced two separate answers of the plaintifi’s 
title. They alleged that the title to the property was, by reason 

` of the retention by their family of its ancient law, that of the 
Mitakshara, to be governed by that authority, under which 
` Paresnath, and not the widow, was heir to Batufnath; and 
besides this, they alleged that Batuknath had bequeathed his 
whole property to Paresnath. If this last title prevail, it ®© 
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displaces equally a descent ab intestato, under either system of 
law, viz., that of the Mitakshara, or that of the Dayabhaga. 
Some doubt was raised by Mr. Cave, in his argument of this 
case, as to the original acquisition of this property, whether the 
whole was acquired by Khudiram, as a large part certainly was} 
or whether a part was not ancestral property which had descend- 
ed to him. It is not necessary to inquire into this subjects 
because the prevalence in any part of India of a special course 


of descent in a family, differing from the ordinary course of’ * 


descent in that place of the property of people of that class or 
race, stands on the footing of usage or custom of the family. It 
must have had a legal origin, and have continuance (see Abraham 
v. Abraham (1), and whether the property be ancestral or self- 
acquired, the custom is capable of attaching and of being destroy- 
ed, equally as to both. A legal foyndation for this family usage 
was laid sufficiently by the evidence. The family came into 
Bengal from a distant part of India, where the Mitakshara pre- 
vails. The High Court did not decide more on this issue thah 
that the family had adopted the law of Bengal for some gener- 
ations : that is consisgent with a discontinuance of a former usage, 
It appears further from the evidence of the Purohit, that his was 
an hereditary office, as it very frequently is, and that his ances- 
tors, officers of the priesthood, and of the family, had followed 
the Mitakshara constantly. 

On the evidenge, it seems clear that the family came attended 
by priests of their own persuasion; and since Orientals gre com- 
monly tenacious of their usages and customs, and more especially 


of their family and religious observances, therefore, on “the «s 


ordinary principles of viewing evidence, a continuance of this 
state of things is presumable, and the onus would then lie "on 
the party alleging an interruption or cessation of it to prove 
such allegation. In this case, therefore, the onus of proving 
such a cessation seems to have been properly declared by the 
High Court as incumbent: on the plaintiff, in consequence of 
the admissions in the pleadings. 


(1) 9 Moore, I. A., 224 and 243, 
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The plaintiff originally advanced a title which she did not 
maintain throughout her suit. She alleged originally that her 
husband had given her authority to adopt a son, and had consti- 
tuted her heiress, ad interim, by a written instrument, of which 
eshe alleged the spoliation and destruction by Paresnath. Such 
an authority is one not unlikely to be conferred. The will of 


- «Paresnath himself evidences the strong desire of a Hindu to be 


Am 


of them. 


succeeded by a son. Why the allegation, if untrue, was made, 
or why, if true, it was abandoned, it is difficult to say. It is the 
great misfortune of Hindu litigants that their cases often fall, 
in the earlier stages of litigation, into the hands of incompetent 
advisers, who, by the mixture of falsehood with truth, or by the 
suppression or abandoument of part of a true case, from some 
mistaken views of policy, or difficelty, create often impediments 
to its success, from which the true story, if revealed, would have 
been free. If, for instance, it should-seem expedient to exagge- 
rate the illneds, weakness, or incapacity of an alleged testator, 
and to tutor witnesses to such proof, it may be thought#politic to 
drop that part of a case, which necessarily supposes during the 
same interval a disposing capacity in the testator; and in Indidn 
cases it is scarcely safe or just to make against the suitor himself 
the ordinary presumptions from the conduct of a suit which 
would be made in our own Courts under the like circumstances. 
It has, therefore, been very properly urged in the ‘able argu- 
ménts on behalf of the plaintiff, that her youth, ignorance, sex, 
and dependent state must all be weighed and have due import- 
ance given to them when her supposed acquiescence in the 
tite of Paresnath is urged against her. As respects herself, 


personally, the force of these arguments may be admitted so fare 


as*they regard acquiescence alone; but her ignorance of 
Paresnath’s proceedings and claim to the whole succession 
which she alleges, cannot so readily be conceded, and the weight 
of presumptive proof arising from the conduct both of herself 
and of other persons competent to the protection of her interests, 
cannot be excluded from the consideration of their Lerdships 
when deciding whether such ignorance is established in any 
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_. The plaintiff denied in her replication each titlé pleaded by 
the defendants. The will she alleged to be a forgery, and 
insisted that the Dayabhaga was the authority to.be applied tq 
the question of her title to the succession. 

The issues of fact, which are stated in page 12 of the ami: 
Jant’s case, comprise these two points, the only ones before their . 
Lordships on appeal :— =~ . 

1st—Whether Batuknath executed a will dated 2nd Baisakh 
1260, in favour of Paresnath, or not. 

2ndly.— Whether the question of inheritance in this suit is _ 


determinable by the Shastras of Bengal, or of the Western 
Provinces, _ 

The Judgaof the Court at Nuddea found the first issue, that 
on the will, in favour of tlfe defendants. He expressed no 
opinion on the second, which, in consequence of his finding on 
the first, he judged to be then an immaterial issue. On appeal - 
to the High Court, that Court consisting of three Judges, 
Mr. Trevor, Mr. Sefon-Karr, and Mr. Jackson, found unani® 


‘ ously the issues in favour of the plaintiff, the now respondent, 


‘and reversed the decwee of the Civil Court. 

In the view which that Court of ‘appeal took, it was neces- 
sary to décide both issues, for a decision on the will alone, 
unless it had established the will, would not have decided the 
case. In the view taken of the will, in the Civil Court of 
Nuddea, the contention as to which law, whether the Mitakehara 
or the Dayabhaga, should prevail, was a needless one, excgpt as it 
tended to disprove the will by showing it to be an inofficious 
disposition. 

e If, however, the evidence afford ground enough for believing 
that the ancient family usage, whether legally obsolete or sot, 
might yet be operative enough in the mind of a male member 
of his family to lead him to prefer the sole ownership of a male, 
his conjoint owner and co-heir, with whom he,had been associated 
in the enjoyment, and with whom the entire management had 
been; te what he might consider the risk of-female ownership, 
then no sound argument derived from the mere presumed inoffi- 
ciousness of the disposition, according to the general law, could 
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be used to “weaken adequate evidence as to the factum of the 


will. In the opinion of their Lordships it would be a rash- 


conclusion on the state of the evidence in this cause to suppose 
that a preference of the law of Bengal was tikely to be operative 
ein the mind of the testator, and without a belief in the probable 
existence of such a preference, where is the foundation for treat- 
+ ing the will as inofficious? 

It is not necessary for their Lordships to decide the second 
issue in the view which they take of this case, which is substan- 
tially the same as that taken by the Civil Court of Nuddea. It 
is, however, necessary for them to review the evidence on this 
issue, to some extent, in order to support the opinion alréady 
expressed by their Lordships as to the probability of a continu- 
ing attachment by the testator, Batuknath, to his original family 
usages, r i 

From the admissions in the pleading referred to by the High 
Court in their judgment, and from the evidence, it may be 
wafely concluded that this family came from a part of India 
where the Mitakshara was and is the prevailing authority; that 
it came not unattended. by ministers of „religion, and that it 
originally continued in Bengal its ancient law. As at the time 
of that migration, the Mohamedan was the governing power, and 
as the Hindus were rather connived at than sanctioned by the 
governing power in the exercise of their religion, their law was 
in the nature of a personal usage or custom, and it is probable 
that migratory families or tribes amongst Hindus would retain 
their own usages. 

‘There seems to be no reasonable ground for doubting that the 


office of priest was hereditary, and derived to the existing family, 


ptiest by successors in the mode stated by the Purohit, whose 
evidence was rather laid aside by the High Court, on the 
ground that he might be swayed by interest, than rejected by 
it as untrustworthy. An adherence to family usages is a strong 
oriental habit; it is in most places not a weak one, and since, 
generally, the love of them increases with their long prevalence, 
it*requires no cffort to believe that the retention of religious 


usages and customs spoken to by the defendants’ witnesses did 
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a P.C prevail in that particular branch of the family, to°which point 
T indeed, the Purohit’s evidence in n most important particular, 
‘Narn Roy that of the performance of the Sradh. of, Batuknath, is cleag 
and direct, and on*that point not contradicted by proof, for 
Barway. though the plaintiff alleges, she does not prove that she performede 
hor husband’s Sradh. 

‘This, indeed, is not decisive of the question as to the devolu-. 
tion of property in the family by right of succession, since a 
family might retain its religious rites, and yet acquiesce in a °° 
devolution of property in the common course of: descent of 
. property in that digtrict, amongst. persons of the same race. 

Buf*still there is in the Hindu law so close a connection between 

their, religion and their succession to property, that the prefer- 

e . able right to perform the Sragh is commonly viewed as govern- 

K ing also the question of the preferable right to succession of 

. property; and as a general rule they would be expected to be 

found in union. Now, it is proved by. the Purohit, the proper 

‘= - witness to be adduced for the purpose, that Paresnath performed 

the Sradh of Batuknath, and that proof is not opposed by 
cdunter-proof, 

. œ It is a fact, which unexplained, bears strongly on the question 

7 of the right to the succession being under the Mitakshara. 

The High Court considered the evidence to be nearly balanced, 
so far as the evidence, exclusive of the judicial proceedings 
hereafter to be referred to, went; but it isto be observed, that 

e - . the High Court, without any sufficient reason assigned, set 
° aside the evidence of the Purohit, which, if it be regarded as 

the uncontradicted evidence of the appropriate and ordinarily 
gdequate witness to the performance of a Sradh, by establishing 
the performance of the ceremony by Paresnath, should have 
inclined the scale in favour ‘of that side, especially when it is 
 yemembered that a presumption existed in favour of the conti- 
nuance of the ancient family custom. . 
Their Lordships are relieved frem the necessity of considering 
whether the-High Court did, or did not, attach undue weight 
°” to the ‘proofs on which they mainly rested their judgment òn 
e this point; since the question now to be considered by their 
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Lordships is only whether the will was inofficious. The High 
Court proceeded on the ground that the judicial proceedings 
which they rely on, and state in their judgment, and which are 
set forth in the respondent’s case, show that the family had, for 
esome generations, recognized the law prevalent in Bengal as that 
` of their succession. The High Court had no explanation given 
eto it of these proceedings. It certainly Jay on the defendants 
to give that explanation. Possibly Paresnath might have been 
able to show that no actual enjoyment according to such title by 
record had ever obtained in his branch of his family; and might 
“have shown that he, as a party to the suit, had not advised or 
suggested that form of procedure and joinder of parties, and 
was not conscious of the effect of it, as evidence to rebut the 
continuance of a family custome but whatever weight may 
attach to such suggestions when made and established by proofs 
it is not the duty of a Court to suppose them. It suffices ‘to 
say, that the decision on this issue of the High Court, on the 
evidence in the cause, may be correct» yet, their Lordships 
cannot derive from such evidence, viewed in connection with the 
other evidence in the cause, that belief which would justify theta 
in treating the will as prima facie improbable, because inoffici- 
ous, and inofficious because regardless of the ordinary prefer- 
ences of Hindus of the Bengal Schools. 

Their Lordships proceed now to the consideration of the 
evidence as to the factum of the will itself. I} must be remem- 
bered that Paresnath is dead, and that imputations are cast on 
him after his death, which he might have been able, and which 
his representatives in this suit may be unable, to reject, at 
least with equal success. Therefore, a Court of Justice should e 

: be*careful to see that no inference be raised against the title 
which he asserted and proved, and under which he obtained 
and retained possession during his life unopposed, unless it 
be such as the evidence in the cause clearly warrants, The 
evidence as to the factum itself in the judgment of both 
Courts appeared satisfactory. It is. declared by’ the High 
Céurt to have been “ precise enough on the main points of 
execution and signature, and to exhibit no signal discrepan- 
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cies.” In an ordinary case, even on proof of a Hindu wil, 


-such evidence would be deemed adequate; ' and it must be 


remembered that this will was very soon after its execution 
publicly exhibited in Court, and submitted to some investi- 


gation and proof, and was proved; and that, though proved < 


ex-parte, yet such proof followed on the ordinary notifications 
which ordinarily must be taken to give due notice of a claim- 
under a will. 


If, then, no discrepancy of any material character be found ° 


between the proof which was given on the application for a 
certificate in 1853, and that given on the trial of the cause in 
1859, the witnesses being’ native witnesses, and speaking again 
to the same facts after so long an interval, the absence of such 
discrepancy, and the precision of the statements as to the execu- 
tion and signature are some argumgnts in themselves in support 
of the truth of that to which those of the witnesses who were 
examined on both trials deposé.. One discrepancy, héivever, is 
noticed in the respondents case, on which much stress wa% 
laid by Mr. Cave in his able argument for the respondent. 

* The witnesses at the earlier judicial investigation described 
the will as having been immediately dictated by the testator to 


‘Dinanath, the writer; whereas at the trial of, this cause, they 


depose that Tarakanath made the draft from the dictation of 
the testator, and that- Dinanath made a fair copy from it. 


‘This discrepancy, certainly exists, but it-is one which might be 


found, in many a case, free from suspicion. It may haye pro- 
ceeded from mere inaccuracy of recollection; and sometimes in 


native statements an intermediate agency is passed over, find < 


ean action ascribed to an immediate source, which in truth pro- 


ceeded from a derivative one. The reason assigned by the 
respondent’s counsel for, this variation of story is little 
probable. Had the witnesses for the will recollected the evidence 
which they gave on the first trial, they, if false witnesses, would 
have adhered to it. They are not likely on the trial to have 
made. intentionally their evidence conformable to that of the 
reapondent’s witnesses who were.examined before them, for" no 
draft sas produced at all; nothing was shown to which they 
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were likely tô desire to make their- account ésaformable: “The 
transaction to which they deposed, and that to which the 
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plaintifs witnesses were deposing, were utterly irreconcilable, Nara Roy 


and no motive could have existed for injaring their own story 
eby taking up a part of that of the rival witnesses. Their 
Lordships, therefore, concur in the view taken of the evidence 


- ,28 to the factum of the will by both Courts, that it was in 


itself adequate to the proof of an ordinary will. Was the 
internal evidence against it, and was the internal improbability 
of the will sufficient to discredit it? 

No inherent improbability can be stated gs to this will or its 
provisions, unless by assuming either thit the law of ‘the 
Mitakshara was known to the testator to be clearly applicable, 
or that a preference in the female line of descenf was likely to 
be influential in his mind.) Their Lordships, therefore, put 
aside these speculations. and apply themselves to the consider- 
ation of Whe evidence in the cause. The grounds upon which 
the judgment of the High Court procgeds as to the will, are 
that the witnesses to it are not such as they would have expected 
to find attesting his will; that the handwrjting of the testatér 


‘seems too firm for one suffering from such a sickness; that if 


the Mitakshara prevailed, the will would be needless; that 25 
rupees, per month was an absurdly small allowance for the 
widow; that there was no hint of any disagreement between 
him and his wife; and they conclude by observations derived 
from these matters as to the improbability of the case. But to 
these reasons it may be answered, that the 25 rupees, which are 
giten only in case of the widow leaving the family house, may 


not have been meant to measure her maintenance whilst resi- g 


dent; that it may have been designed in pænam to enforce 
residence in the family house; that there was much conflict of 
evidence, and there may have been room to doubt whether the 
Mitakshara did or did not prevail in the family as the authorita- 
tive exposition of their law; that there had been that compliance 
with the rules of procedure in the Courts of the ¢istrjct, and 
such apparent admissions on record, inconsistent with the preva- 
lence of the Mitakshara as an authority, which might, unless 
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explained, altogether destroy a custom by breaking in upon its 
continuance; and that these things might suggest to his own 
mind, or the minds of those about the testator, the wisdom of 
not relying on the* usage alone; that the testator’s imputed 
neglect of the pecuniary interests of his widow, is no greatere 
than that which belongs to any follower of the Mitakshara 
School, who, having the power to separate from an united. 
family, and so to qualify his widow as an heiress, prefers to let 
the law of his class take its course. And as to the strength of ° 
the signature: that two days and part of a third intervened 
between the executign of the will and the death; that though 
weftkened. by illnes’, the testator may have rallied his strength 
to the performance of that short act of signature. As to the 
character of* the witnesses» that the family. priest was an 
attesting witness to the will, and that such an attesting witness 
might well be supposed, by those at least who placed confidence 
in him, to be sufficient to- save the will from the olMéction of 
being attested only ky persons unconnected with the family, o? 
too low to give support to such an instrument, whilst the known 
aversion of persons of respectable position to be connected with 
cases likely to be the subject of litigation may be one reason 
why attesting witnesses to Hindu wills are seldom found to be 


- of a class from which it would be most desirable to-select them. 


The case of the defendants certainly derives some support 
from the failure of the case made as to the forgery of the will. 

Though the youth and dependent state of the plaintiff, herself 
may be admitted to afford very cogent reasons for not pressing 
against her those presumptions of acquiescence which simflar 
conduct on a competent adult would give rise to, yet presump- 
tions from the conduct of others cannot, as it has been said, ‘be 
excluded from the consideration of this case, when the probabi- 
lities on either side are weighed. 

During the whole of Paresnath’s life, no attempt was made 
by any one to question the validity of this will. Is this consis- 
tent with @belief in the family that the widow was the heiress 
of her husband? It is not alleged that he shared the proceéds 
with the widow. Could it have been unknown generally to the 
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family and *hmates of the house, and those most conversant 
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with the family business, that he was dealing with the property me 


gs sole beneficial owner. According to the'case of the widow, 
she immediately, on her husband’s death, became entitled to the 
asufruct, for her life, of a considerable estate, Could that be 
a matter of slight moment to her immediate family? Would 
«there not have been a considerable difference in the estimation 
of her by others as an heiress, instead of being one entitled 


* merely to a moderate maintenance out of the wealth of another? 


Yet, according to the statement of herself, two and-a-half years 
of silent and uncomplaining non-participation in profits, ensued 
not only on her own part but also on the part of her father und 
others, who, knowing her youth and incompetence to the 
management of business, would benaturally expected to be on 
the alert to watch over her interests, and to share, in some 
degree, it may be, in the fruits of her succession. The will was 
proved in the ordinary mode; there is no proof of any alteration 
im the ordinary mode of notification which must be viewed as 
ordinarily adequate to give knowledge where knowledge is pro- 
per to be given. The notification is said to have been on tife 
house and on the property, yet the whole of the plaintiffs own 
family is connected with herself in ignorance until after the 
lapse of two and-a-half years from the date of an ordinarily 
sufficing notification. 

Is it reasonable to suppose that Paresnath could stifle all 
inquiry, and keep secret from the family, that he had proved a 
will publicly, inofficious as it is alleged, and disinheriting a wife, 
anexpectant heiress, between whom and her husband the ordi- 
nary friendly relations existed? Such an entire state of igno- 


rayce, s0 improbable, and of such long duration, it is most” 


difficult to suppose possible. We find it asserted strongly fo 
the plaintiff, but unfortunately her case is not free from state- 
ments, some of which, as to the violence designed against her, 
seem to be most improbable, one of which, the instrument with 
the power of adoption, has been abandoned, and agother, viz., 
the proof of the forgery, discredited. She herself, youhg and 
inexperienced, is probably not in any way answerable for tho 


management of her own case: but the case, as pleaded, relative 
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ge w% to the forgery of the will, is discredited by boti? Courts, and 
e 1888° contains such improbable statements as fully to justify their 
. URENDRA 


Naru Ror rejection of it, Again the statement of the plaintiff as to the 


© amans instrument which accompanied the permission to adopt a son, 


Bazaamt. which she alleges that she received, though not improbable in 


- ° itself, bears still the semblance of an invented story. Her 
; conduct in this matter is not in the least degree consistent with, 
° i probability, nor with duty. If that instrument was prepared, 


why was it suffered to remain unacted on? If destroyed, as she * e 
alleges, by Paresnath, why should that destruction have pre- 
e _ vented proofs of its existence and of the spoliation? Was it 
not her duty to make the adoption, according to her so urgently 
recommended, that the permission provided for five acta of adop- 
. tion in succe@sion on failure, of each preceding one? If then 
e the Court finds itself compelled to discredit these allegations, 
l what rational ground has it for reposing confidence. even on the 
story of her own continued ignorance, during the life-time of 
Paresnath, of any title adverse to her owl? In a suit ng 
instituted by Paresnath, but which was instituted hostilely to 
kim, to set aside a certain putni tenure, which suit affords not 
-e ~ the slightest ground for a supposition that there was any collu- 
sion with him in it, he is found pleading the will, and she repeat- 
ing that title and praying, therefore, to be dismissed from that 
suit, Primd facie, at least, credit must be given to that plead- 
ing, that it proceeds from one who was qualified to represent 
_ her. Is the corttrary proved ?. Is any one called to show how 
-. e that answer came to be filed? Paresnath is dead; añd after- 
- his death, is it to be presumed that he put her answer, withput 
her authority, on record, that is, that he committed a fraud on 
the Court, and continued a fraud on her? A Court should’ pot 


e . impute fraud; and after the death of Paresnath, nothing should 

R ~ be supposed to his prejudice for which there is not a -legal 
foundation. ` 

Their Lordships, therefore, on a review ‘of the grounds on 

4 which the High Court has held this will not proved, are com- 


e pelled to say that they think that Court laid no foundation for 
treating the will as imofficious in itself, for disregarding the- 


j Ps evidegce: of the Purohit, or for. ascribing the answer of the 
a Te l "o a 
. Ld 
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widow to the deveased Paresnath. “The will, had ‘been proved, 
though ex parte; it had been acted on very recently after the 
testator’s death, and possession held: for a considerable time 
under it, There appears to have been no desire on the part. of 
Paresnath to escape from the publicity and responsibility 
attending the proof of such a document. In fact, it was not 
‘drawn into question so long as Paresnath himself lived. That 


„ apparent acquiescence is attempted to'be ascribed to a general 


and enduring ignorance, which is in itself eminently improbable. 
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The will is met by distinct allegations of fraud and forgery, the . 


-witnesses to which are discredited by both Courts. Besides this, 
the case of the plaintiff does, in the several parts of it before 
commented on, bear the appearance not simply of exaggeration, 
but of conscious untruth, Whatever. might have been the 
result of this case, had thege presumptions in support of the 
.case for the will been wanting, the ordinary support which the 
failure of an opposing case lends to the case which it impeaches, 
‘vith the presumptions arising against the opposing case from 


the introduction into it of matters too grossly improbable for ` 


belief, and not the subject of innocent misgake, must be applied, 
on a review of the whole evidence in the cause, to support the 
factum of this will. Their Lordships think, therefore, that the 
decision of the High Court must be reversed with costs, and 
that the decision of the Civil Court of Nuddea. should be 
‘restored and ‘affirmed, and that the appellants should have the 


_ costs of this appeal, and they will humbly certify their opinion 
to her Majesty to the above effect. 
a 
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GIRIDHARI LAL ROY v. THE GOVERNMENT OF 
BENGAL. é 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE. AT 
FORT WILLIAM. 


` Mitakshara Law—Escheat-—Onus. 


The enumeration of Bandhus, or cognate kindred, given in Mitakshara IL, section l 


6, art. i. (1) is not exhaustive. The maternal uncle and the fathor’s maternal- uncle 
“ willftake as heirs in prefesence to the Crown, 

In a suit by the Crown claiming lands as an escheat, which are admittedly in the 
possession of the party claiming: as heir, the onus is on the Crown to show that 
the last proprietor died without heirs. eIt is open to the defendant in such a suit 
to set up any jus tertii to bar the claim of the Crown, 


THI8 was an appeal from a decision of the High. Court at 
Calcutta, whereby the ‘respondent (plaintiff) was declared 
entitled to the property, the subject-matter of the suit, as 
against the appellant (defendant), - - 


* Present: Tug MASTER OF THE Rorrs, Siz James W. CoLviLE, Sm Ep- 
ward Vasenas Wows, Tue Lord Omer Baron, axp Sm Lawnzuence 


Prer. 


[In connection with this case, seo that of Varni C. Gorain v. Udney Gorain, in 


3 Wyman’s Rep., 177.] 
(1) Mitakshara ÍI., gection 6, art. i— 


“On failure of gentiles (that is of- 


“ Bamanodakas tothe 14th gencration) the 
“ Bandhus or cognates are heirs, Cog- 
t natos are of three kinda—pergonal, pa- 
e“ ternal, and maternal—as is declared by 
“ the following text: ‘The sons of his 
“own father’s sister, the sons of his 
s own mother’s sister, and the sons of his 
“ own maternal uncle must be considered 
“ his personal cognates. The sons of his 
t father’s paternal aunt, the sons of his 
«t father’s matemal aunt, and the sons of 
‘his fathers maternal .unclo must be 
“deemed his paternal cognate kindred. 
“ The sons of his mother’s phternal aunt, 
s the sons of his mother’s maternal aunt, 


“and the sons of his mother’s maternal 
“uncle must bo reckoned hig, maternal 
“ cognate kindred.’ ” 

On this passage, Macnaghten hasethe 
following note: “Jn this series, no 
“provision appenrs to have been made 
“for the maternal relations in the*as. 
“cending line; but Vachaspati Misra, 
“in the Vivada Chintamani, assigns to 
“the maternal uncle and the rest” 
(Matuladi) a placo in the order of 
succession next to the Samanodakas ; 
and Mitra Misra, in the Viramitrodaya, 
expresses his opinion that, as the makber- 
Dal uncle’s son inherits, he himself should 
be held to haye the same right by analogy. 


e 
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Upendra, a minor, a Hindu, the owner of the property in dis- Fc» 
pute, died, leaving him surviving Giridhari, the brother of his ——____* 
jae 
father’s mother, and Sohan Lal and Mohan Lal, the sons of his Tan Ror’ ` 
mother’s sister. Gora ies 
* Giridhari, who was also Upendra’s guardian, performed his OF S®Xo«t 
funeral rites, and took possession of his estates. The Board 
` of Revenue after consulting their law officers, admitted the 
application of Giridhari for mutation of names in the Collector’s 
"register, under Regulation VIII. of 1800. Government, how- 
ever, subsequently instituted the present suit in the Court of the ‘ 
Judge of Rungpore, claiming the property z3 an escheat, on the 
ground that Giridhari was not an heir according to the Mitakshara 
law under which the family lived. Three sets of integvenors were, 
also, at their own request, made defenflants, two claiming on grounds 
of their being spiritual: preceptors to Upendra, and one (Sohan 
Lal and Mohan Lal) as being his cousins by the mother’s side. . 
The appellant contended in the Courté below, that Government, 
by admitting him to possession, and taking revenue from him, had 
waived its title by escheat, if it ever had any. This objection 
was overruled, on the ground that the edoctrines of feudal 
escheat did not prevail in this country, the title of Government 
in such cases in India resting on principles of general law. 
See Collector of Masulipatam v. C. V. Narainapah (1); and 
it being expressly provided in section 21 of Regulation VIII. 
of 1800, that no entry of mutation of names under that 
Regulatjon was to bar any party from suing on his title 
in the Civil Courts. The main issue between the parties was, 
whether under Mitakshara law, the father’s maternal uncle 
could, in any case, take the property by inheritance. This, it 
was contended, depended upon whether the enumeration of heirs 
in the Mitakshara was exhaustive or not. . 


The High Court (Trevor, Officiating C. J., and Campbell, J.,) 
held, that the list of cognates was an exhaustive one; and that 
the father’s maternal uncle not being mentioned; Giridhari 
could not inherit. The High Court gave a decree (2) in favor 


° 
(1) 8 Moore, 525. of the High Courts in this case, grill be +, À. 
(2) The decisions both of the Zilla and found in 4 W. B., 13. 
a ° oe oes 
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of Government, subject to a remand for the purpose of trying 
the case as between. Government and the intervenors. 


Giridhari appealed to the Privy Council. 


‘Sir _Roundell ees Q C., and Mr. Leith (Mr. E. P. 


Wood with them) for appellant, E 
_ Mr. Forsyth, Q. C., and Mr. Herman Merivale for Govern-+ + 


ment, respondent. é 


Their Lordshipsjudgment was as follows: 


Tux factsgon which the determination of this appeal depénds, 
are few and undisputed. Upendra Chandra Roy, the owner 
of the zemindari and other property in dispute, died‘on the 
7th of August 1860, an infant, and unmarried. He was of a 
family which had formerly come from the Upper Provinces, and 
though settled in Bower Bengal, where the zemindari fs 
gituated, is admitted to have retained the ceremonial and other 
law of its original Rabitat. There is, therefore, no dispute 
that any question touching the succession to Upendra Roy 
is determinable by the law of inheritance current at Benares. 

On Upendra’s death, the appellant, as the nearest male 
relative surviving him, performed his sradh, claimed his pro- 
perty as heir, and shortly afterwards applied to have his own 
name substituted for that of the deceased, as owner of the zemin- 
dari, on the Collector’s register. He is, however, but a remote 
kinsman of the deceased, being only the brother of his grand- 
mother ez parte paternd, or, to use the phraseology of the 


Mitakshara, his father’s maternal uncle. And, accordingly, at ° 


the time of this application for mutation of names, some question 


_ whether the appellant was entitled to inherit, and whether the 


property did not pass for want of heirs to the Crown, was raised, 
Thereupon, the Board of Revenue consulted their adviser, the 
Legal *Remembrancer, and on his opinion, fortified by that of 
a Pandit, which he had procured through the Registrar of “the 
High Court, determined to recognize the title of the appellant, 
who accordingly was put into possession, or left in possession 


s 
a . 
. 


we 
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- of the property, recorded as proprietor of the zemindari in the _ 


Collector’s books,-and continued to pay the Government revenue 
agseased upon it up to the date of the institution of this suit: 
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In 1863, the Government authorities appær.to have changed, goyhawuexr ° 
_ for reasons which have not been explained, their view of the oF Bsxaap. 
‘appellant’s title; and on the 3rd of August in that year, the 
- guit, out of which this appeal has arisen, was commenced. against 


him, in the name of the Government of Bengal, as representing 
the Crown, for the recovery of the real and personal property 
of Upendra, on the allegation that upon his death it had 
escheated, for want of heirs, to the Crown. 

‘By adecree dated the, 30th of. September 1864, the Zilla 


Judge: dismissed the suit, holding that the Government was ` 


not entitled to oust the appellant. The precise g®unds of his 
judgment, it is unnecessary to examine. 

On appeal to the High Court, this decision’ was reversed by 
two of the Judges of that Court, and the tats appeal has 


` been preferred against their decree. 


The points ruled by the judgment of the High Court were— 
1st.—That.the Government was not estopped by the acts of 
its officers in 1861, when the appellant applied for and obtained 


_the mntation of names, from bringing this suit. 


‘Qnd.—That upon the true construction of the section in the 
Mitakshara, which will be hereafter considered, the appellant, 
as the maternal uncle of the father of the deceased, was exclud- 
ed from the class of “Bandhus” capable of*inheriting; and 
that, consequently, as between him and the Government, he had 
no tatle to the property sued for: 

` Upon these findings the Court decreed that Government 


shoyld obtain possession of all the real property admittedly in ° 


the appellant’s. possession, with a certain specified exception, 
PP p P P 


but that, for want of proof as to its value, their claim to the- 


moveable property should be dismissed; and the judgment then 
proceeded as follows’:— ; 

«This decree of Government against Giridhari ig, final? but 
“itedoes not become absolute until the claim of Sohfn Lal 
“and Mohan Lal, who represent themselves to be maternal 


** grandmothex’s sister’s sons, and that of Hara Bhoja Misra, 
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« the spiritual preceptor of the deceased, . have been inquired 
“into. 

“The last-named person has filed no evidence, but his claipa 
“ cannot be determined until that of Sohan Lal and Mohan 


op Banga. “ Lal has been set at rest, and they have filéd no evidence at 


‘all. They, as well as the Acharjya or spiritual preceptor, do 
“ not oppose the defendant Giridhari’s claim, but only prefer e - 
“claim in case his is declared to be invalid; and if they prove 
“themselves to be what they allege that they are, they are,” 
undoubtedly, entitled to succeed as enumerated Bandhus. 

“The case must, therefore, be remitted to the Judge, with 

“c instructions that he will, without delay, take up the case, and ~ 
“call on these parties and any others who may appear to claim 
“the properfy of the deceasgd minor, within a reasonable time, 
e to file their evidence. He will then examine it thoroughly, 
“and, guided by his estimate of if, and by Hindu law, he will 
“either confirm the present order in favour of Government as 
“ against them also#or pass in their favour whatever decree the 
“law of the case seems to require.” 
*. ‘The able arguments before this Committee have been princi- 
pally addressed to “the question raised by the second of the 
above findings, viz., whether, under the law current at Benares, 
the appellant has not a title to inherit the property preferable 
to the claim of the Government by escheat; and that question 
their Lordships will first consider. 

Its determinatton will ultimately be found to depend on the 
construction to be given to the first article of the sixt section 
of the second chapter of the Mitakshara. The absolute exclu~ 
sion of the father’s maternal uncle from the list of possible 
heirs, for which the respondents contend, can rest on no other 
ground. 

Mr. Forsyth, indeed, argued strongly against the right of 
the appellant to inherit, on the assumption that he was not 
entitled to offer the funeral oblations. Butis this assumption 
well founded? ‘There is evidence, the uncontradicted evidence 
of the” family priest and others, that the appellant did, in point 
of fact, perform the sradh of Upendra; and he seems, in 


the jadgment of the priest, properly to have performed that 
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fanction in the absence of any nearer kinsman. It is, however, , P.C.. 
unnecessary to determine whether this act of the appellant was 
ewegular or not. The issue in this case is not between two com- Lar Ror 
peting kinsmen, but between a kinsman of the deceased and the qoymnuner’. 
«Crown. Let it be supposed, for the sake of argument, that the 8 BENGAL. 
nearest existing relative of Upendra at the time of his death 

«had been, not the appellant but a natural-born son of the 
appellant. It is admitted that, on the strictest interpretations of 

the Mitakshara, such a person is a Bandhu; that the three 

classes of Bandhus must be exhausted before the King can 

take for want of heirs; and, therefore, that the title of the ° 
appellants son would prevail against the Crown. Now such a 
Bandhu either is competent to perform the sradh of the 
deceased, offering some kind of funeral oblation, or he is not. 
If he be incompetent, it follows that his right to inherit is 
wholly independent of the doctrine of spiritual benefits deriv- 
able from funeral oblations, and is determined solely by kins- 
enanship. If he be competent, it follows à fortiori that his 
father, who would have been one degree nearer akin to the 
deceased, would also have been competent; and that his excld- 
sion from the line of inheritance, if it exists, depends upon 
some other principle. 

It is impossible to read the second chapter of the Mitakshara 
without remarking the extreme jealousy with which the Hindu 
law regarded the right of the King to take on a failure of heirs. 
The 7th section refuses altogether to recognise that right where . 
the property was that of a Brahman. Admitting it as to the 
pröperty of the other castes or classes, it expressly says, “if 
there be no relations of the deceased, the preceptor, or on failure, 
of*him, the pupil;” and again, “if there be no pupil, the 
fellow-student is the successor.” It thus exhausts the relatives, * 
and then interposes between them and the King three classes 
of heirs not connected with the deceased by blood, or participa~ 
‘tion in funeral oblations. The title of the King is afterwards 
stated affirmatively, thus: “The King may take the state of 
a Kshatriya, or other person of an inferior tribe, on failure of 


‘heirs down to the fellow student.” So Manu ordains: “But e e 
the wealth of the other classes, on failure of all (heir®), thoe  *% i 
U1 : 
e ° gr a ce 
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ar. C . King may take.” So far, then, the law would seem to be clear 
nce that the King cannot take the property to the prejudice either 
Laz Ror of a maternal uncle, or a maternal grand-uncle, each of whom, 


Goventaumy | is obviously “ a relatfon” of the deceased. What grounds, then, 


a geep does the sixth section afford for the hypothesis that these two. 


relations are arbitrarily excluded from the list of possible heirs? 
That section begins by stating broadly, “ On failure of gentiles, , 
the Bandhus (rendered by Mr. Colebrooke ‘ cognates’) are 
heirs.” Much has been said about this word “ Bandhu.” It 
seems (1) to be sometimes used as equivalent to “ kinsmen” 
generally. But in this particular section it may be taken, as 


'. defited elsewhere By the Mitakshara itself, to import kinamen 


springing from a different family (and, therefore, opposed to 
“ gotraya” or®“ gentiles”), aud connected by funeral oblations. 
From this class the maternal uncle, or the father’s maternal 
uncle, (assuming their connection with the deceased by funeral 
oblations) can be excluded only by some arbitrary definition. 
Such a definition, the respondents contend, is found in the 
passage which immediately follows the last citation from the 
Mitakshara. But is, that necessarily:so? The author of that 
treatise goes on to state, “ Cognates (Bandhus) are of three - 


, kinds: related to the person himself, to his father, or to his 


mother, as is declared by the following text.” And then follows, 
as a quotation, a more ancient text, (the authorship of which 
seems, from Mr. Colebrooke’s note, to be uncertain), which says: 
«c The sons of his own father’s sister, the sons of his own mother’s 
sister, and the sons of his own maternal uncle must be’ cousi- 
dered as his own cognate kindred. The sons of his father’s 
«paternal aunt, the sons of his father’s maternal aunt, and the 
sons of his father’s maternal uncle must be deemed his father’s 


cognate kindred. The sons of his mother’s paternal aunt, the,’ 


sons of his mother’s maternal aunt, and the sons of his mother’s 
maternal uncle must be reckoned amongst his mother’ 8 cognate 
kindred.” - 

This subdivision of Bandbus into three classes is Poeti a 
consequence of that part of, the definition already referred to, 
which treats them as kinsmen connected by funeral oblations; 

Q) Sæ Note at p. 350 of Mr, Colebrooke’s translation of tho Mitakshara, _ l 


ea s e 
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_ It may ‘be that the Bandhus of the parent, though connected £. 0. 
with him by funeral oblations, would, by reason of remoteness —* 1305 = 
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pf kinsmanship, not be so connected with the son. Lat Rox, 
If, for the determination of the question ander consideration, g,* parent @ 
their Lordships ivere confined to the four corners of the Mitak- oF Bsnost 
shara, they would feel, great difficulty in inferring, from the ° 
„omission of “the mater “ial uncle” and “the father’s maternal 
uncle” from the persons enumerated in this text, that either of 
+ © those relatives is incapable of taking by inheritance the property 
of a deceased Hindu in preference of the King. Such‘an * 
inference, in the teeth of the passages which say that the King 
can take only if there be no relatives of the deceased, seems to 
be violent and unsound. For the’text does not purport to be 
an exhaustive enumeration of all] Bandhus who fre capable of e 
inheriting, nor is it cited as such, or for that purpose, by the . 
author of thie Mitakshara,—it is used simply as a proof or illus- 
tration of his proposition that there are three kinds or classes of 
Bandhu; and all that he states further upon it is the order in 
which the three classes take, viz. that the Bandhus of the 
deceased himself must be exhausted before any, of his fathers 
> Bandhus can take, and soon, > * e . 
Again, further doubt is thrown upon the theory of exhaustive ` 
enumeration by the passage of the Mitakshara, which-is not 
found in that portion of the Treatise which was translated by 
Mr. Colebrooke, but has been translated for the purposes of 
this suit (1). The genoral'effect of ‘that passage is to introduce, š 
in the case of a trader dying abroad, a new class of remote heirs, e 
A viz. his returning co-traders. But this provision is preceded by 
an enumeration of preferable heirs, which includes, among Bandhus, 5 
(1) Tert—* A person having gone ton “his share will be taken by his heir, : ° 
foreign country, bis goods would bo “i.e. offspring, i. e.son and other off- a 
taken by his - heir and those related , “spring, Bandhus, relations on the 
through a Bandhu or tg a Bandhu, or “mother’s side, maternal uncles and the 
cognatic relation, or person returning from ‘rest, or others, cognatic relations, that 
that country. In default of heiys, the “is to say sapindas, ofher than off- 


kigg will take.” ` “spring; or by those com*mg back. e 
Commentary.—“ When a person, of “Thoso of the co-traders who return 
; ‘those trading in fellowship, goes “from a foreign country shall take. In ° Ps 
{ “to n foreign country and dics there, “thoir default, the king.” e *, : 
I—1 Š 
. 
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the maternal uncle. Here, then, is a passage, written By the author 
of the Mitakshara himself, which treats the maternal uncle as 
capable of inheriting. The learned Judges of the Court below, 
meet this authority by suggesting that the heirship of the mater- 


nal uncle, as well as that of the co-trader, may be exceptional, | 


_and confined to the case of the trader dying abroad. Their 


` Lordships, however, cannot admit the reasonableness of this | 


` Accordingly the following text: 


hypothesis, and think that even on the Mitakshara, the question 
under consideration is at least uncertain. That question, how- 
ever, is not to be governed by the Mitakshara alone. Adhering 
to the principles which this Board lately laid, down in the 
Rangnad case (1), their Lordships have no doubt that the Virami- 
trodaya, which by Mr. Colebrooke and others is stated to be a 
treatise of hieh authority at Benares, is properly receivable as 
an exposition of what may have been left doubtful by the 
Mitakshara, and declaratory of the Taw of the Benares School. 
The passage cited from that commentary in the Record, 
and more fully in 9 Sevestre’s Reports of Cases in the, 
High Court, p. 552 (28, is explicit. 
“Sakulya,” or distant kinsman, found in the text of Manu, 
comprehends the three kinds of cognates, the commentator goes on 
to say,— The term cognates (Bandhus), in the text of Joges- 


wara, must comprehend also the 
otherwise the maternal uncles 


(1) Ante 1. A 

(2) “In default of fhe Samamodakes, 
bandhus (cognates) are heirs. Cognates 
are of three kinds, related to the person 
himself, to his father, or to his mother. 
The 
Sons of his own father’s Sisrar, the 
Sons of his own mother’s Sister, and 
the Sons of his maternal uncle must be 
considered as his own cognate kindred, 
The Sons of his father’s paternal aunt, 
the Sons of hia father’s maternal aunt, 
and the Sons of pis father’s maternal uncle 
must be @cemed his father’s cognate 
Kindred. The Bons of . his mother’s 
paternal aunt, the Sons of his mother’s 


` maternale nunt, and the Sons of his : 


e 


- mothews 


maternal uncles and the rest, 
and the rest would be omitted, 
maternal uncle must be 
reckoned his mother’s cognate kindred. 
Then by reason of near affinity?the cog- 


- After stating that the term | 


nate kindred of the deceased himself in - 


the first instance, then the father’s cog- 
nais kindred, and nert his mother’s cog- 
nate kindred succeed. This is the order 
of. succession. In the text of Manu: 
Then the distant kinsman shall be the 
heir, or the spiritual preceptor, or the 
pupil; the term Sakulya comprehends 
the persons descended from the same 
family, (Sagotra), and the kinsman allied 
by common libation of water (Samapo- 
dakas); the matornal uncles and the 
rest ; and the threo kinds of cognates,” 


l 


| 
| 
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and their sons ‘vould be entitled to inherit and not they them- P.0. i 
selves, though nearer in the degree of affinity, a doctrine = 
highly objectionable.” The passage, as translated in the Re- far Ror E 
cord, has “then they themselves,” in placè of “not they gormome ° 
themselves.” If this be the correct reading, it would follow oF Berean. 
that even if the exclusion of the maternal uncle and others not s 
. mentioned in the text relied upon by the respondents from the 
list of Bandhus were established, they would still, as relations, 
be heirs, whose title would be preferable to that of the King. 
But the passage on either view of it declares that they are not 
so excluded; and it is, therefore, unnecessary to consider whether 
the title of any remote relation who could not be brought 
within the category of Bandhus, or other class of heirs specified 
by the Mitakshara, would prevail against that of the Crown. . 
The learned Counsel for the respondents remarked that this . 
passage of the ‘ Viramitrodaya’ goes no further than to affirm 
the right of a maternal uncle, and that it says nothing of a 
maternal grand-uncle. But to say nothing of the use of the 
term “ and the rest,” the text is at least an authority for the 
proposition that a maternal uncle isa Bandhu. The maternal? 
uncle of the father is, therefore, a Bandhu of the father, and it * o 
is admitted that, failing the Bandhus of the deceased, the 
Bandhus of the father are entitled to inherit. 

This view of the law is confirmed by the majority of the 
consulted Pandits; it seems.also to make the Jaw of the Benares 
- School consistent, on the point in question, with’that of Bengal; . 
and the Concurrence of opinions of Mitra-misra, the author of s 
the € Viramitrodaya,’ with Jimuta Vahana, the author of the 
‘Dayabhaga,’ is not unimportant, since they are stated by 
Mre Colebrooke (Preface, p. viii.) to differ on almost every 





disputed point of Hindu law. N 
Their Lordships do not think it necessary to consider at any 
length the decided cases (1) which are cited in the judgment under 
e 
(1) Nagalinga ` Pillai v. Vaidilinga Ilias Koonwar v. Agund Rai—3 Solect 
Pillai—Madras 8. D. A. 1860, p. 245. Reports, 8. D. A. Bengal, yp. 37 to 40, 
Doedem, Kullammal v. Kuppu Pillai—~ Jawahir Rahuty, M. Kailash 1 W. ° 
1 Madras H. C. R, 85.. B.,°74. 
Chotilal v. Goordyal—S. D. A. (N, W. B. Sahoo v. B. Sahoo—Legal nica ° ° 
P.), 1865, 200. - ` prancor, 1864, 168. , : 
e j e 7 n e 
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2 r5 review. It is admitted that there is no case preci$ely in point; 
ê ‘and the authority of those cited, in so far as they go to support 
Girmndry 

» Lax Ror the theory that the enumeration of Bandhu, in the text quoted 

"e Govenximnr in the Mitakshark, is to be taken as exhaustive, has been shaken, 

or Buna. if not altogether overruled, by the decision which, we are inform- 

: ed, has been recently passed by the High Court of Bengal in 

the case of Amrita Kumari v. Lakhinarayan Chucherbutty (1), . 

The question under consideration must, therefore, be held to be 

an open one even in the Courts of India. ` e 

Their Lordships, then, have come to the conclusion that, 

E according to the law ‘by which this case is to be governed, the 

appellant was capable of inheriting the property in dispute, 

and that his title thereto is preferable to that of the Crown; 

. and, therefo%®, without adopjing the reasons given for his judg- 

. ment, they think that the zilla Judge did right in dismissing 

"the suit. This conclusion necessarily disposes of this appeal. 

Their Lordships, however, deem it right to add that even had 

they agreed with the dearned Judges of the High Court jn 

their view of the law of inheritance, they could not have con- 

“curred in the decree under appeal. Their Lordships do not 

e impugn the correctness of the conclusion to which both the 

Courts below came on the question whether the proceedings in 

1861 estopped thé Government from bringing this suit. But 

the effect of these proceedings was to determine, if it were 

previously doubtful, the fact of possession. The respondents, 

. therefore, were*in the position of plaintiffs in an ordinary suit 

$ in the nature of an ejectment. They could only recover by the 

strength of their own title. Accordingly, it lay upon them to 

prove at least primé facie that Upendro died, without heirs; 

and, on the other hand, the appellant was entitled to defend 

his possession not only by. proof of his own title, but by setting 

up any jus tertii that might exist. “By an alternative plea, he 

did set up such a bar to the respondent’s suit; and the title of 

those persous who, he says, are, failing fimself the heirs to 

Upendro,ehas never yet been determined. The decree under 

s appeal would remit the cause to the Judge, in order to atlow 

a i Te those persons who, according to the practice in India, have 
e. e (1) 9 Sovostre, 547. ' 


~? 
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intervened a8 objectors, to litigate their title with Government, . PC. A 
casting, apparently, the burden of proof on them. But it AR 


seems to deprive the appellant of his right to defend his posses- Lat Rox, 
sion, on the ground of an existing jus tertiis ` PRE 
e Itis unnecessary, however, to say more on this point, since °F B5roaL. 
the conclusion to which their Lordshipa have come on the ° 
«appellant's own title obliges them humbly to recommend to Her 
Majesty that the decree of the High Court be reversed, and 

* ° that in lieu thereof it be ordered that the appeal to the High 
Court from the decree of the zilla Judge be dismissed with 
costs. The respondents must pay the costs of this appeal. : A 

d 
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In THE MATTER-OF A. STEWART, AN ATTORNEY AND 
Proctor oF, THE Hrem Covrt. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE P. C.** 
AT FORT WILLIAM IN BENGAL. 1868 


Striking an Attorney off the Rolls—Misconduct—False recital in a Deed. 


Where an Attorney knowingly prepares a conveyance, containing untrue recitals 
of the transaction between the parties thereto, and attests the deed, and a receipt Š 
for consideration-money which, to his knowledge, was never paid, or intended to be 
paid; the production of such a document to the Court is sufficient ground for calling 
upon the Attorney for an explanation of his conduct. Bnt if such explanation 
be given, supported by evidence to the effect that there was no frandulentintent, and 
if no fraudulent use of the deed has, in fact, been made or attempted; nor any injury 
caused thereby, it is not sufficient ground for striking the Attorney off the Rolls of 
the Court. 

SembI@—Tha High Oourt in Calcutta is not authorised in striking an Attorney 
off the Rolls when such a step would not be sanctioned by the practice of the 
Cofrts in England. 


Tars was an appeal from an order of the High Court, datede 
the 6th May 1867, making absolute a rule nisi calling upon 
A. Stewart to show cause why he should not be struck y 
off the Roll of Attorneys, for his misbehavior in inserting, in a 
certain deed of copveyance, a false recital as to consideration, 
knowing the same to be false, and in attesting the execution of 
such deed with such false recital, and also signing fis pame to 
* Present: Sır Wiruram Erua, Sie Janes W. Couvre, Sm Epwanp 


- Vavanan Wiurians, Lorp Justices Paar Woon, LORD JUSTICE Srm e 
AND Sra Lawrence PREL. ` 


K—1 « 
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Po. . the receipt of the consideration-money therein mentioned, know- 
ing that no consideration-money had passed or was intended to ~ 
rer or pass. The deed was entered into by W. M. Stewart of the 
%e 4. Savane. one part, and J. *A. Stewart of the other part, and was a 
T e conveyance of a 4-anna share of a certain indigo factory 
° called Begum Serai, in Tirhoot, by W. M. Stewart, who, it 
recited, was the owner of the factory, &c., freë from incum» .- 
brances, to J. A. Stewart, his: brother, in consideration, it was 
recited,. of Rs. 32,000. The deed was prepared by A. Stewart” ° 
(the appellant), and he was one of the witnesses to the execution 
x of it;. he had also signed his name as witness to the receipt by 
WsM. Stewart of the 32,000 rupees endorsed on the deed. 
The rule nisi was granted on reading the deed, and certain 
° depositions o® W. M. Stewaxt, of Mr. Hatch, an Attorney of 
e the High Court, and of A. Stewart, taken before the Insolvent 
Court in Calcutta, on the 7th April 1867, in an examination 
touching the estate and effects of the said W. M. Stewart, an 
insolvent, from which, it. appeared, that no money passed, ot 
< was intended to pass, between the parties to the deed. 
*, The following affidavits were filed on behalf of A. Stewart in 
e answer to the rale :— , o : 
An affidavit of W. M. Stewart to the effect that, in March 
1862, his brother, the said J. A. Stewart, left the office of 
Messrs. Molloy and Dallas, Attorneys of the High Court, and 
came to assist him in the management of his said indigo 
te factory at Begum’ Serai; that, in October 1862, the snide. A. 
+ Stewart, was offered a share in the business of Barrow and Sen, 
Attorneys of the High Court, on condition of his proceeding” to 
« Calcutta, and assisting in the said business; that he (the. said 
W. M Stewart) being anxious to retain his brother’s services, 
y offered to give him a 4-anna share in the said indigo factory, in con- 
sideration of his continuing to manage the same; that the said 
J. A. Stewart accepted his said offer, and that the deed of 
© conveyance in the Rule mentioned was drawn up by A. Stewart 
in February 1863, for the purpose of carrying out the agree- - 
+ ment above mentioned; that a false recital to the effect, that the 
‘said 4-anna share was conveyed to the said J. A. Stewart for the 
e consideration of Rs. 32,000, was inserted in the said conveyance 


e 
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` by the said aS Stewart at the express request of him, the saad P.O. Ri 
W. M. Stewart; that his sole object in so doing was to put a Teua 
money value upon the factory, which was a new one, and that crn or « 
the value so put upon it was a fair value; that he had not, at’: STEWART. e 
that time, any intention of parting with the remaining 12-anna e 
share of his said factory; that the conveyance was bond fide | 

--and without concealment or any secret trust, and that he was 
then, as the said A. Stewart well knew, in perfectly solvent 

` "and prosperous circumstances, and had no reason to anticipate 
embarrassment, 

An affidavit of J. A. Stewart to the same, effect. oo . 

An affidavit of A. Stewart to the same difect, admitting the 
recital in the Rule mentioned to have been untrue to his know- 
ledge, but stating that it was inserted simply fof the purpose ° 
mentioned in the affidavit of W. M. Stewart, and denying any è 
fraudulent intention or concealment. 

An affidavit of Mr. Barrow, of, the firm of Barrow, Sen, and 

- Watson, to the effect that he, some time in 1862, offered the said 

J. A. Stewart, then employed as an indigo planter by his 
brother, the said W. M. Stewart, a 4-anna iar of the business 

of Barrow and Sen (in which firm he was then a partuer,) but ° 
that the said J. A. Stewart declined the said offer, on the 

ground that he had secured very favorable terms from his 

-said brother, and at the same time informed him, that the 
arrangement had been facilitated by the said offer. 

. Ansaffidavit by Mr. Macleod, indigo planter, Tirhoot, to the . 
effect that he had known for some years, that the said J. A, 
SteWart was the owner of a 4-anna share in the Begum Serai 
Factory, and understood that the ‘same had been given him by 
the’said W.-M. Stewart. 


Mr. Doyné (with him Mr. Marindin) for A. Stewart, before 
the High Court, contended, that there was no proof of fraud, 
‘it was not even. charged; fraud should be clearly made out: 
In re Garbutt (1); In re King (2); In re Lord (3). * This was 
a there irregularity without fraudulent intention, and Mr. 


(1) 2 Bing., 74. (8) 2 Scott, 131. > ‘ 
(2) 8 Ney. & Man., 716. ` i z ` 
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e PC A. Stewart was. sufficiently punished by the issuing of this 
1869- Rule against him: Blewitt v. Marsden (1); In re Elsam (2). 


IN THE MAT- 





e. TEROP ` e 
oA Srewarr. Mr, Eglinton (forthe Advocate General) left the matter in 
" the hands of the Court... è 

= The judgments of the High Court were as follows :— e 


Puear, J.—Mr. Stewart acknowledges that he prepared: this.” * 
. deed, and that he was quite aware, at the time that he prepared the ” 

` draft, and when he signed the deed, that the facts recited there, 
_ and mentioned in th’ last clause, were untrue. On his behalf, it 
` has been urged to-day, that false recitals in deeds do not, by any 
° means, necessarily merit repsehension even by this Court in one 
* of its officers guilty of making them, or at any rate do not 
- necessarily lead to that officer being punished in the way in 
which this rule seeks to have Mr. A. Stewart punished. 
Doubtless, there may be and are recitals in many solema 
instruments, which it may be perfectly innocent for the framers. 
of the instruments tq state not according to the actual facta of 
e °* ` the case. Instances of this class of recitals comé under the 
* . head of acknowledged fictions of law, such, for example, as the 
passing of a nominal consideration, and so on. They are, I 
imagine, im all cases, fictions which can mislead no one, and can 
in no case certainly put parties in jeopardy in a Court of law, 
. against the facts of the case. But whether that be ao in 
* all possible instances of this kind, it is clear that the false 
recital in this case and the false clause of acknowledgment of 

receipt at the end of-the deed, are substantially matters ‘going — 
entirely to the merits of the transaction, and entirely changesits 
r- “character as regards what actually took place between the 
parties according to the accounts, which these parties themselves 
have given before. Mr. Stewart, in the deposition which he 
made before the Insolvent Commissioner, and also in the 
affidavit which has been read to us to-day, is obliged to 


: acknowledge, not only that that recital with the receipt clatise: 
s * . is false, as a matter of fact, but that it states the transactions as 
”, (1) To East., 237 (2) 5 D. & R., 389. 
© 6 s 


Yaa 


, aspect which they really bore; that instead of this instrument 
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having occurred under an aspect totally different from the 


representing, as it docs on the face of it, a purchase by the one 
brother, and a conveyance by the other, fòr a money consi- 
deration of Rs. 32,000, giving a, true version of what the 
transaction was, that is, if not’ actually „a gift, as some of the 


- witnesses have called it, (Mr. W. M. Stewart himself saying 


that it was a gift to his brother, and that his brother had 
paid him nothing for it) at any rate an alienation of property 

for a consideration totally different from that expressed on the 
face of the deed. It was for the consideration of personal 
service, and not for Ra, 32,000, and by consequence it follows, 
that the receipt clause, at the end of the deed, is a misrepre- 
sentation of a very serious character. It amounts to adding 
the assertion of a fictitious occurrence, so by that it might 
appear an affirmance of that which was false from the beginning. 

Now I do not.shrink myself from saying, although I believe 
mg learned brothers hold somewhat less stropg views than I do 
on this point, that this act alone is one which is a most grievous 
misconduct on the part of a person in the siguation of an attor 
ney of this Court, and if the matter merely rested there, and 
there were no other circumstances which could raise a sugges- 
tion as to the purpose for which these falsehoods were stated, 
I for myself should say that I consider it the duty of this Court 
to express by punishment its opinion that this act was, as I 
have already said, an act of serious misconduct on the part of 
one of its most responsible officers. However, the matter does 
not fest there. 

The case of Mr. Stewart itself is that this was done with a 
purpose; and I must add that, if it was done with a deliberate 
purpose, then it seems to me incumbent upon Mr. Stewart 
to show that this purpose could have been an innocent one. It 
is foreign to my mode of thought to suppose, a priori, that the 
intentional statement of a falsehood in a solemn deed could be 
innocent. I should say that, taken by itself without explana- 
tion; it must be considered as a badge of fraud. Of course, 
it is possible to conceive cases in which the act should be 
unconnected with any fraudulent intention. But certhinly 
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it seems to me, that, if the person who has “made such a 
statement relies on its having been done innocently, it is for 
him to prove it, I cannot help thinking that it betokens fraud 
until I am shewn the contrary. Now Mr. Stewart says that 
he had a purpose. He says it in this way, for he has not told 
us distinctly what the purpose was. He says that he made 
these false statements with a knowledge that they were false - 
as the effect of an arrangement with his brother, Mr.. W. 
M. Stewart, the grantor, and if I do not mislead myself” ° 

as to the effect of Mr. A. Stewart’s evidence, and that of - 
his brother Mr. J. Stewart, I think this arrangement , was 
made, and persisttd in at the time when (according to Mr. 

J. Stewart and Mr. A. Stewart), Mr. J. Stewart was object- 
ing to it @ ‘not right awd proper. Mr. Doyne says, that 
this objection came long afterwards. I think his reference 
must’ be to the evidence of Mr. J. Stewart. Mr. J. Stewart 
says he did not see the deed until after he’ came to Calcutta, 

and after it had keen executed. But I have heard the 

vivd voce evidence, which the depositions before us embody, 
‘und when it was stated by Mr. J. Stewart in his examination 
that he had written to his brother protesting against-the form 
of the instrument in some way, certainly the impression left 
upon my mind was that, although this might have been after the 
draft was made, it was before the deed was executed. Whether. 
this was so or not, it is obvious: that Mr. A. Stewart does 
not say that he did it with his eyes not entirely open; on 
the contrary he says that he did it knowingly after arrangement 
with his brother, that is with a purpose. What was that 
purpose? The prominent purpose which has been pressed upon 
us to-day by the counsel for Mr. A: Stewart, on the affi- 
davits which have been put in now, as well as the depositions 
before, is that it was to put a money value on the property. 

Now Mr. Doyne has been asked by the Chief Justice what 
this putting a money value on the property" means, It can of 
course. m@an only this, in the eyes. of any one who reads the 
deed, (and it is from reading the deed that the money valué is, 
to be arrived at); it means this, that a person has been found to 
give Rs. 32,000 for a marier share of the factory, and that this 


Neen 
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person is not merely a stranger, who may have little knowledge 


of it, dnd who might be taken in as to the matter of value. I 


de not say dishonestly, but this money value is put by a pe 
chaser who had what all the world in reading this deed must’ 
censider to be the very best means of ascertaining its value, 


‘namely, by being the brother of the vendor and about to be the 
` manager of this property; and I take it that in that case the deed 


does hold forth to all those who get a sight of it that a person”so 


well and so unusually informed has considered it worth his while to 


pay down, (and it was no more matter of account, for the receipt 
clause at the end of- the deed puts it out of, all question), the 
sum of Rs. 32,000 for the quarter share of the estate. If this 
view be right (and I know of no other that can pregpnt itself on 
the hypothesis of putting a money value), it seems to me that this 


very excuse is.a false pretence of the very highest order, and 


one to which an Attorney of this Court can have no possible 
excuse for lending himself; nay, if he does lend himself to it, that 


- his guilty of such a breach of the trust wĦich his responsible 


position places, upon him with regard to the public, that it e 
becomes a matter of the very greatest considêration, whether he 
can any longer be permitted to hold that position.’ But that is 
the answer which Mr. A. Stewart, by the mouth of his coun- 
sel, and by the evidence of the persons who have spoken on 
His behalf, has given with the view of removing the imputation 
of fraud, which, to my mind at least, necessarily» arises from the 
gross fa$gehood of which he has been guilty in the matter of the 
eolémn instrument before us. I do not hesitate at all to say 
that. in my opinion, so far from that clearing away the imputation 
of fraud, it only establishes it the more firmly. But on the 
facts’of this case, I cannot stop there. I must ask, was that 
the only reason, or was it the real reason? Certainly, I think, it 
was not the only reason.- . The deed, when perused, turns out to 
be one of a stringent. character, that is to say, it is certainly 
one which, by its clauses, would lead you to suppose that the 
vendor and vendee were at very long arm’s length from each ther. 
There is even a stipulation providing for the re-purchase, and 
there is this remarkable omission of any mention of a mortgagg, or 
agreement to mortgage to Messrs, Thomas & Co. Well, then, this ` 
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° P £ deed being, as I must take it to be on the face of it, as between 


EEN the brothers, a deed intended to be minutely operative, I should 
P F ee expect to find that it was at once acted upon. Now, s0 far eas 
any thing appears before us, it has not been acted upon for 
e certainly 34 years, and more than that, it is represented that 
the consideration for- this deed was the giving up of Mr. J. 
Stewart’s prospects in another line of life, in order to come and° 
manage this property. Yet there was no obligation on the face 

of the deed for him to continue a day in the management of the” 
° property. Again, he does not, as I have said, for 34 years, draw 
his share of the pypfits of this concern, (fer it is said on all hands 
to have been profitable) but he merely takes his salary of Rs. 300 
a month fop managing. I have remarked also that the deed 
does not mention the mortgage to Messrs. Thomas and Co., but 
another deed, engrossed two days afterwards, and executed 
° five days afterwards, about which there can be no ‘question 

as to its being a real and valid deed, I mean the mortgage to . 
Mr. Hatch, he takes good care to mention, And there I obseve, 
that although this property is said to have been at that tinie 
so flourishing that‘there was, according to the depositions taken 
before the Commissioner, Rs. 25,000 in the hands of the agent 
at the end of 1862, which sum has now been increased to 
-Rs. 27,000, yet Mr. W. M. Stewart gives up a one-fourth part 
of this valuable property, say a sum of Rs. 32,000, togeth@r 
with a salary of Rs. 300 a month, to his brother, to induce him 
to take the management of it, he himself going away tge another 
factory not his own property, but that of strangers, with no 
very definite views, and there taking the post of managér. It 
e was somehow worth his while to give his brother a salary of 
r Re. 300 a month, with a bonus of Rs. 32,000, while he’went 
somewhere else and took the management on Rs. 400 a month 
and commission. We have also heard that he obtained a 
partnership for one of his brothers in the firm of Messrs. Hatch 
and Stewart, on payment of Rs. 6,000. But, according to this 
. account, it is worth his while to give Rs. 32,000 and Rs. 300 

a month to another brother to keep him out of the partnership 


E of Messrs. Barrow and Sen; and what is the force of the 
7 argument for Mr. W. M. Stewart’s prosperity, which is based 
e e se 
« e 
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° ° 
on -the alleged surplus profits of Rs. 27,000, when it is „P. c. a 
admitted that he was obliged at the same time to raise Rs. 20,000 — 
> IS TIE MAT- 
by mortgage of one-fourth of the estate. Really in the face rer ove 
_ of facts like these, unintelligible as it appears to me if the a RN ne, 
sproperty was worth the amount which is stated of it, and if $ 
Mr. W. M. Stewart’s affairs were as flourishing as it is 
‘contended they were, it seems to me impossible to come to 
any other conclusion than that this transfer, which was, in fact, 
never acted upon until the grantor’s insolvency was published 
to the world, viz. 3} years after its execution, ever was intended : 
to operate except on such a contingency. -J am distinctly of 
opinion that it was executed in fraud of creditors. However, 
I do not agree with the learned counsel, Mr. Doyne, that, in 
a case like this, it is necessary for the Court to come to a definite 
conclusion that a specific fraydulent act has been committed, or 
was intended to be committed at the time when these false state- R 
ments were put in, and that these false statements were made 
fith a view’ to its commission. I am ef opinion that it is in 
the proper discretion of this Court, whose duty it is to see that 
its officers are on the one hand well protected in every reason- 
able exercise of their duty, whether they make a mistake in 
the exercise of that duty or not, and to take care on the other 
hand that the character of its officers shall be above suspicion ; 
that it is only a proper exercise of the discretion of this Court, 
when a taint of fraud and misconduct, so dgeply tinctured as 
to myS\ynind is that which proceeds from the acts of which 
Mr. A. Stewart has admitted himself guilty, rests upon an 
officer to say that it then becomes incumbent upon that 
officer to show not merely that it is not certain after all thate 
the act was not an innocent one rather than a fraud, but that 
he'is bound to go farther and to show convincingly he was in y 
fact acting innocently in the matter, and with no fraudulent 
motive or motives of misconduct. Our powers under the Letters 
Patent of this Court, are very considerably different from those 
which rest in the Judges of the Superior Courts in Emgland, , 
and I think that if we see reasonable cause (even although such 
a cause may not, according to the reports of cases in England, 


have seemed as yet to have been judicially recognized by the 
. L—1 . œ 
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å P.O. Superior Courts of Westminster: as a cause of punishment) 

e to remove or to suspend from practice an attorney of this 
IN THE MAT- 

erer op Court, we are bound to do so., . 

eA. Srewant. T think I have prdbably now said enough to show that, in 

ə my view, there certainly is reasonable cause for visiting» 

Mr. A. Stewart with some punishment at the hands of this 

Court. The conclusion I am led to, is one, certainly, thate 

no Judge can arrive at without very considerable pain and 


reluctance. I think, in view of the several points which I have ° 


attempted to place beforo the Court, that we cannot, in this 
. instance, stop short of saying that Mr. ‘A. Stewart ought to be 
renfoved from the Koll of Attorneys. 


° Norman, J.—In this case,sit is indisputably proved, and has, in 

fact, being hardly contested by Mr, Doyne, that Mr. A. Stewart 

has been guilty of a very great and serious ir regularity, an 

impropriety which, whatever view we take of the motives 

which actuated him, would, in my opinion, justify the Court ia 

visiting Mr. Stewart with severe penalties. But the question 

is, whether he shal’ be struck off the Roll. It is clear to my 

. mind that there is a distinction, which should never be forgot- 

ten or overlooked. The clearest distinction exists between 

cases where an attorney misconducts, himself for fraudulent 

purposes and those where such misconduct or irregularity, how- 

ever grave, is not committed with the intent of defrauding his 

` client or injuring others. In the present case, the question we 

have to determine in deciding, whether Mr. Stewart’s name shall 

be removed from the Roll, is whether Mr. Stewart did combine 

e oF conspire with his brothers or either of them, for the purpose 

of enabling Mr. W. M. Stewart to defraud his creditors. That, 

vw I apprehend, is the real point that we have to consider, and it 

is the real question on which I must satisfy my mind before I 

can concur in saying that Mr. Stewart's name shall be removed 

from the Roll. 

I entirely agree in the soundness of the proposition of law 

stated in the case of In re King (1), cited by Mr. Doyne a to 

è ° pxcreieing summary jurisdiction over attorneys and other officers 
a (1) 3 Nev. & Man., 716, 
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of the Court. I wholly disclaim acting on mere suspicion, P.C. , 

however strong. I should require positive proof that the crime ° 

ov offence had been committed before recommending that an ~ cup or « 

attorney’s name should be removed from the Roll. I should“: Swart. a 

vequire the fraud or crime to be as distinctly proved against him, e 

as if he stood upon his trial at the bar of .2 Criminal Court. 

+ Now what are the facts? I take it there are many which 

are not in dispute in this case. It appears that on or after re 
**March 1862, Mr. J. A. Stewart, then an attorney, who 

having served his time with Meesrs. Molloy and Dallas, had 

recently passed his examination, went down to the Begum ° 

Serai Factory, and remained there for some time with his 

brother, Mr. W. M. Stewart, and assisted him in the manage- 

ment of that factory; some months afterwards, Sîn the course 

of October apparently, Mesgrs. Barrow and Sen, respectable 

Attorneys of this town, made an offer to Mr. J. A. Stewart ; 

of a 4-anna share in the firm, if he chose to come to Cal- 

chtta to practise as an attorney. Now dát does not seem to 

me unnatural, that this offer should have led to the negotia- 

tion which is said to have taken place between Mr. J. A? 

Stewart and his brother. Mr. W. M. Stewart was the pro- . 
` prietor of Begum Serai, and from some letters and accounts 

of Messrs. Thomas and Co.,- which I hold in my hand, it 

appears that he was doing a very good business, raising large 

quantities of indigo, and getting good prices for it In April 

1863, there was a balance of Rs. 25,000 standing in the books . 

of Messrs. Thomas and Co., to the credit of the Begum Serai 

Concern. In February, Mr. W. H. Stewart is said to have made 

‘an agreement with Mr. J. A. Stewart that he would give him , 

a one-fourth share of the Begum Serai Factory, if he would 

remain there and manage it, It is important to see what the y 
» relations of the parties were to each other. They were brothers, 

not strangers. The Begum Serai Factory was apparently a 

flourishing concern. Mr. W. H. Stewart was paying money to 

advance the interest of his other brothers. He paid*Rs, 6,000 

to assist A. Stewart in the purchase of a partnership as an 


attorney, and had remitted to Europe Rs. 25,000, or there- e ‘ 
abouts, for a commission for another brother. ` Is thefe any ° ` 
e é e = 
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De reasonable ground for supposing that such a man would at such 
eu time be likely to execute a fraudulent deed creating.a ficti- 
~ vm: or tious and benami transfer of a 4-anna share of the factorye? 

> A. StevasrT think not. I hive considered this matter in every possible 
è way, and I cannot see what could have induced Mr. W. M, 
Stewart at that time, when his affairs were in a tolerably 
flourishing condition, to concoct a fictitious and sham sale of 
« four annas of the factory. He says, the transfer was bond fides 
that he intended to make the share over to his brother, if 'he° ° 
would come and manage the factory. It is sworn by the other ,. 
2 brothers that that Yas 80, and their evidence is wholly uncon- 
tradicted. It may be suggested that it is strange that Mr. 
W. M. Stewart should have allowed Mr. J. A. Stewart Rs. 300 
a month, and a quarter sifire for managing, when he himself 
shortly after left the Begum Serai Factory, and went to manage 
g another, at Rs. 400 a month. But he was to get commission in 
addition. The arrangement was but a temporary one, and within 
a year he bought eight annas of Jutwarpore, for Rs. 2,07,008. 
He evidently contemplated extending his business largely. I 
do not mean to sey that the evidence is quite satisfactory, 
because there are circumstances in the case which do not look as 
if a bond fide transfer had taken place. It certainly is a very 
strange circumstance, as pointed out by Mr. Justice Phear, that 
up to the time when Mr. W. M. Stewart became an insolvent, 
Mr. J. A. Stewart did not ask for or take his 4-anna share of 
the profits, and no explanation has been given of the yircum- 
stances under which it was arranged that Mr. J. A. Stewart 
should draw Rs. 300 a month. ý 
e Then there are provisions in the deed which are rather 
singular. Mr. W. M. Stewart covenanted for title, and that he. 
had done no act to encumber the factory, without noticing the 
mortgage to Messrs. Thomas and Co., which is referred to in the 
mortgage to Mr. Hatch, executed two days afterwards, Mr, 
J. A. Stewart stipulates that, if at any time he should desire 
to sell,the"4-anna share, he will offer it back to Mr. W. M. 
Stewart at the market price. It occurs to me that the true 
° ° explanation may possibly be, that the deed has been copied from 
i some form in an Attorney’s Office of a sale of a share in an 
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indigo factory from ọne partner to another. Two days after 
the execution of the conveyance, Mr. W. M. Stewart executed 
a mortgage to Mr. Hatch, and. though the conveyance to Mr. 
J. A. Stewart is not expressly recited, it’ appears from the 
deaft of the mortgage originally prepared that it was proposed 


‘at first to charge not only the twelve annas of Mr. W. M. 


Stewart, but also the four annas of Mr. J. A. Stewart. Ulti- 
mately, however, only the twelve annas of Mr. W. M. Stewart 


were comprised in the mortgage. Now it is quite clear that Mr. 
Hatch was made acquainted with the transfer of the four annas. 
The deed was registered in the nearest Registry Office, and from 
that office it would be transmitted to the district of Tirhodt, 
where the factory was situate. 

Thus everything was done in af open and straight-forward 
manner. I do not see why,in a conveyance from one brother 
to another, in consideration of the latter managing the factory 
for the other, a false recital should have been inserted, that the 
cénsideration was a money-consideration. It seems to me, that 
the deed on the face of it would have been just as binding and 
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i 
safe if the true consideration had been irmerted. If the facts 


be, as I have supposed, the consideration could not have been 
misstated for the purpose of defrauding the creditors of Mr. 
W. M. Stewart. Then, there is another matter which has 
pressed very heavily on my learned brother’s mind, and which 
deserves attention; that is, the covenant from the one brother 
to the ther. Certainly, one would have ‘expected that in a 
deed prepared by Mr. A. Stewart, as attorney for, and 
under the direction of, Mr. W. M. Stewart, we should have 
found covenants by Mr. J. A. Stewart that he would manage 
the’ factory for some specific time, and in the event of his not 
doing so, that he would forfeit his interest. So far from this being 
the case, it is the fact that Mr. A. Stewart in drawing 
that deed, as he has, and inserting a receipt for the purchase- 
money in full, deprived Mr. W. M. Stewart of all control over 
his brother. There are many circumstances in the ‘casa which 
I cannot explain, which have not been fully cleared up. But I 
cannot say that I am satisfied, that Mr. A. Stewart in 
drawing that deed meant to prepare, or to cause or allow a deed 


. 
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‘to be executed, for the purpose of defrauding the creditors of 


Mr. W. M. Stewart.. On the contrary, if I am to pronounce 
on the whole evidence, it appears to me that the most natural 
explanation of the’facts admitted and established by proof is, 
that it was really a transaction by which one brother made over 
to the other brother a share in a factory, on the understanding 
that he would give up the idea of practice as an attorney, ard 
manage the factory. I think that the false statement of the 

consideration was, in fact, not made with intent to injure or. 
defraud any one, and I say with still more confidence that, on 
the evidence before us, in my opinion, no such intent has been 
proved. I. would, therefore, say that the name of Mr. A. 


Stewart ought not to be removed from the Roll. . 


Pracoox, C. J.—I regret that,I cannot take the same lenient _ 
view of this case, as that which has been taken by my seamed 
colleague, Mr. Justice Norman. 

My learned colleague, Mr. Justice Phear, appears to have 


„misunderstood me, and to think that I do not go. to the’ same 


“extent, as he would in holding that the mere insertion of a false 


recital, such as that which is contained in this deed, knowing it 


to be false, would of itself be a very grave offence on the part of 


an attorney. What I meant to say, and what I believe I- did 


‘say, was. this: that the mere insertion of a false recital’as to 
‘consideration would not necessarily be an offence. For instance, 


the recital of a consideration, such as that suggesteg by the 
learned counsel, Mr. Doyne, namely, of the payment of the 


‘nominal sum of 5 shillings, in order to make a conveyance Oper- 


ate under the Statute of Uses, would not be an offence merely if 
the money did not pass. For every one knows that such a 


‘recital is n mere matter of form, and no one would be misled by it. 


It becomes necessary, therefore, to consider what was the 


-false recital contained iu the deed; whether that false recital 
‘was introduced by Mr. A. Stewart, the attorney, with the 


knowledgé that it was false; and if so, whether it was introduced 
for an improper purpose. The recital was, that “ W. M. Stewart 


-had agreed with Mr. J. A. Stewart for the absolute sale to him 
‘of a Lannashare of a certain indigo factory and works, for the 
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price or sum of Rs. 32,000; and that it had been agreed that the PG. ; 
said J. A. Stewart should take over four-sixteenth parts of the ——— e 
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dega-powna account of the said factory, as the same stood on the rzror . 


lst November then last. It was then witnessed by the deed, & Swann a 
that, in consideration of the sum of Rs. 32,000 paid by the said E- 
J. A. Stewart to the said W. M. Stewart, at or before the 
execution of the deed, the receipt thereof the said W. M. 

Stewart thereby acknowledged, and of and from the same 
*feleased and discharged the said J. A. Stewart, the said 

W. M. Stewart conveyed the said 4-anna share to the said 

J. A. Stewart.” It appears to me that the insertion of that ° 
recital and statement, which it is now admitfed by all parties 

was false, and known by all of them to be false, and which might 

be used for the purpose of misleading others, was a®very grave . 
offence on the part of the attorney. The offence is greatly . 
aggravated, if it is proved, that the recital was inserted dishonest- 

‘ly, or in order that it might be used for a dishonest or fraudulent 

purpose, if necessity should ever arise. z 


Now there can be no doubt upon the evidence in this case, , 
that the deed was not intended to operate as a sale from p 
Mr. W. M. Stewart to Mr. J. A. Stewart; and if it is . 
true, as we are asked to believe, that the factory was fairly 
worth Rs. 1,28,000, and that at the end of each season, since 
the deed was executed, the factory has produced a*consider- 
able profit, I cannot believe looking to the gonduct of the 
parties, that it was intended to operate as a bond fide trans- 
fer of 4-anna share of the factory from Mr. W. M. Stewart to 
Mr. J. A. Stewart, for a valuable consideration. If the deed 
had stated that Mr. W. M. Stewart conveyed the 4-anna e 
share to his brother as a gift, it would have been void as 
against the creditors of Mr. W. M. Stewart, for there can 
be no doubt that he had creditors at the time, although it 
is sworn that he was not then in insolvent circumstances, and 
if it was intended as a gift, it was dishonest to make it appear to 
be a, sale. ° 


“me 


It appears to me that the recital that it was a sale, was 
inserted in order that, if once it should become necessary t® use 3 £ 


LS e 
. 4 
z 70 ‘ CASES, IN THE PRIVY COUNCIL. [B. L. R. 
Ld 
. POC ` the ai the creditors of Mr. W. M. Stewart might, be 
1868 
- induced to believe that it was an actual sale for a valuable 
‘Is THE MAT- ` N 


_. weror consideration. It is admitted that-there was not a sale; that 
e A. Srewart 14 money passed # and that. none was ever intended to pase 
. ‘from Mr. J. A. Stewart to his brother. Mr. Macleod’s affidawit, 

which was used, showed that he understood it was a gift, 

zo 3 and though it is stated in Mr. W. M. Stewarts affidavit that 

he did not conceal the transfer, but communicated it to many 


persons, it does not appear whether it was made known, a8” 


a gift, or as a sale for Rs. 32,000, or as a transfer in con- 
. ' sideration of Mr..J. A. Stewart continuing to manage the 
factory. The deed was registered as a deed of sale. In 
` one part of his examination, Mr. W. M. Stewart says, “ It 
° was a sale” In another epart, “It was a gift.” He says 
e ` ther was. an equitable mortgage over the 16-anna share 
to Thomas and Co., for outlay, only 12 annas has been mort- 
gaged to Mr. Hatch, the other 4 annas was sold to my 
brother in October 4862. No money passed between me md 
my brother on the sale. It was an out-and-out sale. A deed 
* was drawn out, ang registered at Howrah immediately after its 
e ° execution. -I cannot say whether I told Thomas and Co. of 
that sale. It was never intended that my brother should pay 
any thing. The consideration in the deed was a mere matter 
of form. . No iiey paseed, nor was there any intention that 
any should pass.” 

‘ ” In- another part of his Seanination he says, “it wasp gift to 
my brother. My brother has paid me nothing whatever for it. 
I told my brother if he came and managed the factory, I tould 
give him a 4-anna share in it, My brother had at the time 
a very fair prospect as a solicitor. Mr. Barrow offered Him a 
4-anna share if he joined him. After being with me some- 
time, he told me he would not remain as an assistant or 
manager, particularly as he had an offer from Mr. Barrow of 
a 4-anna share. Wishing ~-to retain his services, so that I 
might, if*any opportunity offered, leave the factory, I told him 
I would give him, in consideration of his remaining on* and 

ė e managing, a 4-anna share.” He agreed, on the’ understanding 
“a s that Ie should get a 4-anna share, to remain and give up his 


eP’ 
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prospects as a solicitor. If that had really been the considéra- 
tion, it would not have been a gift in the strict sense of the 
word. Tt would have been a conveyance for a valuable consi- 
deration which would have been binding npon the creditors 
of Mr. W. M. Stewart. But I do not believe that that was the 
real considoration. If it had been 80, I think it would have 
been so stated in the deed. 

Looking to the affidavits and the conduct of the parties, 
a2 do not believe that Mr. W. M. Stewart ever intended 
to transfer a 4-anna share of the indigo factory to his brother in 
consideration of his abstaining from accepting the offer of 
Mr. Barrow, and continuing to manage the faetory. In lookipg 
at transactions of this nature, it has always been considered 
important to ascertain whether the, posseasion of she property 
accompanied the transfer. Now, did possession of the factory, 
in this case, accompany the trinsfer? According to the state- 
ment of W. M. Stewart, the insolvent, there were Rs. 25,000 
stgnding to his credit in the hands of Thomas and Co., when 
the deed was executed; and in the lith paragraph of | his 
affidavit he states that, at the end of each season, since thes 
execution of the deed of settlement, the factory of Begum Serai 
produced considerable profits, that is from the commencement 
of 1863 to the end of 1866. If this statement is true, who has 
drawn these profits? What has become of them? Is it probable 
that all the profits would have remained in the hands of 
Messrs, ° Thomas and Co., notwithstanding the pécuniary difficul- 
ties of~Mr. W. M. Stewart? If Mr. J. A. Stewart was 
the bond fide owner of a 4-anna share, he ought to have contri- 
buted a 4-anna share to the expense and outlay of the factory, and 
he would have been also entitled to draw a 4-anna share of the 
profits. But he has done nothing of the kind. What hns he 
got by giving up the offer of Mr. Barrow to take him into 
partnership ? According to his own showing, he has received 
nothing beyond the’ salary of Rs. 300 a month, which he has 
drawn as manager. According to the agreement he was to have 
a 4-anna share of the factory for continuing to manageit. But he 
has only drawn the salary of Rs. 300 a month, and never until his 
brother became insolvent, did he receive or claim any pertion 

M~1 
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` P.C of the produce or any portion of the profits of the factory, nor 
e 8% does he appear ever to have entered into any account with his 


: T brother as to what was his share of the profits. Yet, if we 


© A. BIEWART. are to believe the case as presented to us, Mr: J. ‘A. 
p Stewart was induced, by something supposed to be equal in 

yalue to Rs. 32,000, to relinquish the offer of Mr. Barrow, and 

to consent to remain on as manager of the factory. He was 

assistant manager before. How was his condition improved? 

He does not appear to have made any complaint to his brothe» 


of his having derived no substantial benefit from having given _ 


° up the offer of Mr, Barrow, and continuing on as manager. He 
says, “ there was’ always money to the credit of the factory in 

the hands of Thomas and Co. As manager, I got 300 rupees a 

¢ `  mdnth. Tit was all I drew. Inever drew any thing for 
ae profits, they always remained to the credit of the factory.” If 
i considerable profits were made, {s it probable they would have 
been allowed to’ remain in the hands of Thomas and Co., to the 

credit of the factory? Then he says again: “I have in no way 
mortgaged or dealt with the four annas, beyond getting 1,000 

“rupees in Decembeg” (that is, after his brother’s insolvency) “ for 

. ° working the factory on my 4-anna share. I gave him a 
l simple receipt. I did not promise to execute any security. I 

have executed none. I never drew on Thomas. and Co., in my 

own name, for any advance, nor did I write to them beyond 

sending them indigo in, December last,” that is after the insol- 

. vency. So that, notwithstanding the deed, every thing appears 

4 to have gone on in the same manner as before the feed was 
executed, until after Mr. W. M. Stewart petitioned the [nsol- 
vent Court, and then a 4-anna share of the produce of the factory 
for the year was sent on account of Mr. J. A. Stewart to 
Messrs. Moran and Co., and the proceeds of ‘the 12-anna 
share to Messrs. Thomas and Co. Mr. J. A. Stewart says, 


“I sent my portion ‘of indigo to Moran and Co., for sale, last - 


December.” Mr. W. M. Stewart says, “ my brother sent down 
four ann of the produce, last year, to Moran and Co. I sent 
7 twelve anhas, my share, to Thomas and Co. The four annas 
was about 17 chests. That was this year, viz., 1867. Last year 


g and the year before, the wholé produce went to Thomas and Co. ' 


ee 


w. 
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This is the first year there was a separation. I did not recéive ae 

the money expressed in the receipt or in A. (the deed). I valued S - 
In tH 

the four annas at that price. It might be considered a receipt A k 


for money. I did not receive it. I deliberately signed the ai aioe Pe 
receipt though I received no money.” , 
° Thus it appears that, after the deed, the whole of the produce 
used to be sent to Messrs. Thomas and Co., as before, and Mr. 
A J. A. Stewart received no part of the profits; but that as soon 
e eas Mr. W. M. Stewart became insolvent, Mr. J. A.` Stewart 
sent a 4-anna share of the produce to Messrs. Moran and Co., 
°” on his own account, and the other 12-anna share to Thomas l ° 
and Co., on account of the insolvent, o 
Mr. J. A. Stewart goes on to say, “ there was no necessity ; 
for my putting forward my claim, When necesgity arose, I ‘ 
did 80.” Is not that the case with all denami transactions? . 
Sometimes, there is no change of possession; sometimes there 
is a fictitious change. Things frequently go on as before until ° 
ngcessity arises, and then a fictitious claim is put forward, and 
a false deed, which was never intended to operate, brought 
forward to support it. Now let us see whether the deed is pre-s 
pared in such a way as one should expect to find a deed prepared, : 
even between two brothers, one of whom was transferring a 
4-anna share of his factory, of the value of Rs. 32,000, to 
the other, who had previously been assisting him in the manage- 
ment, in consideration of that other’s foregoing a valuable offer 
from an attorney to join him in partnership and continuing to 
act as Manager of the factory. M 
The brothers do not seem to have relied upon cach other’s 
words as to the part which each was to perform. The deed 
does not show that they had such full confidence in each other 
as to induce them not to take covenants from each other. A ee 6 
deed is prepared by another brother, Mr. A. Stewart, an i 
attorney of this Court, whose case we are now considering. 
There is a conveyante of the quarter share alleging an agree- 
ment between two of the brothers, for a sale of it for Ra. 32,000. 


The,deed is prepared in the same manner as if there “had been è 

an actual sale, and the brother who conveys, enters into the 

usual covenants for title and quiet enjoyment, If the real if : 
. °¢ . 
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RO trikadon had been a gift, it is not likely that the donor would 

e 18) have covenanted for title and quiet enjoyment. If the transfer 

E eTA A ™ had been in consideration of Mr. J. A. Stewart's remaining 

e Ê SEMET on, and continuing to act, as manager, as inducement to hin 

to forego Mr. Barrow’s offer, it is not probable that Mr. 

e W. M. Stewart would have conveyed an interest valued at 

Rupees 32,000, and cdvenanted for good fitle and quiet enjoy- 

ment without taking a covenant from Mr. J. A. Stewart, 
binding him to remain on, and to continue to manage the factory, . 

so that he might have some security for the performance of 

Te that which formed the consideration of the conveyance. If the 
transaction was sach as we are asked to believe it was, why 
was there no covenant on the part of Mr. J. A. Stewart to 
continue to panage the factory in consideration ‘of the transfer? 
2 There was nothing in the deed to prevent Mr. J. A. Stewart 
from leaving the factory the nextday, notwithstanding he had 

. received conveyance of a share stated to be of the value of 
32,000 rupees. If the brothers were relying upon each othey’s 

word or honor, theré was no necessity for a covenant for good 

etitle and quiet enjoyment on the part of Mr. W. M. Stewart, 

“a or a covenant on the part of Mr. J. A. Stewart to give his 
, brother the option of re-purchasing the 4-anna share at. the 

market price, in case he should ever wish to sell it. 

If the 4-anna share was’ really worth 32,000 rupees, what 
object had Mr. W. M. Stewart, or what benefit did he- 
expect to obtain by transferring it to his brother in considera- 

: tion of his ‘continuing to manage it? Mr. W. M. Stewart 
had, up to that time, been managing the factory, and his 
brother had been assisting him. Was it worth his while to 

* convey to his brother a share of the value of 32,000 rupegs as 

ov an inducement to him to continue to manage, in order that he 
l might himself do something better elsewhere. He says— 

. & I went to some other place, noton my own account, but 

on a salary of Rs. 400 a month and comnfission.” What that 

commission was, we do not know. It does not appear that ha 

é ever received any commission, and we are asked to believe that, 

instead of remaining his own master and saving the 300 rupees 


= a moxth; (the salary drawn by his brother) he gives his brother 
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what we are to suppose was of the value of 32,000 rupees asan PE 

inducement to remain, in order that he himself might go and PREAS S 
manage a factory, not on his own account, but as the servant ter or 
of another, on a monthly salary of Rs. 400,,only 100 rupees in As Brewarn 
excess of the other. I must say, that this appears to me to be 
exceedingly improbable. It is urged, that the covenant on the 
part of the brother, that if he should’ wish to give up his 
share, he would sell it to Mr. W. M. Stewart at the market 

e sprice, is a strong fact to show that an actual transfer was 
intended. It appears to me, that if any thing, it makes the 
other way, it might have been intended to provide against Mr. . 
J. A. Stewart getting into difficulties, so that he might pe 
able in such an event to get rid of the fictitious conveyance 


es . 
. 


to himself by making a fictitious deed of re-sale, ag one which : 
he was bound by his covenant to make. Ido not mean to š 
say that that covenant was inftoduced with that object, but I 

do not think it shows that the deed was intended to be a bond * 


Jige transfer of the 4-anna share, 

The recital in the deed that there was a sale, was entirely 
false, and there is nothing to lead me to believe that the twos 
brothers intended by the deed to carryout a bond fide transfer e 
for a valuable consideration which existed, in fact, different from 
that which was deliberately and falsely stated to be the conei- 
deration. If there had been a real and valid consideration, there 
would have been no necessity to resort to falsehood to conceal 
it, and the conduct of the parties afterwards would have been 
different from what it was. f e 

Mr. A. Stewart, the attorney, whose conduct we are now 
considering, says that he filled up the testatum by which the 
receipt of the Rs. 32,000 was acknowledged; that he heard ° 
of the arrangement between his brothers, when he was in Tirhoot, o. 
in the month of October preceding the execution of the deed, 

&c. He stated that either he or the insolvent suggested the 
consideration. It was merely putting a value on the concern. 
He further stated, “ my brother” (meaning Mr. J. A. Stewart) 
“sajd several times the way it should have been drawn was œ 
to state it was given to him.” Now if it had been trans- 
ferred in consideration of his continuing to manage the gstate, 
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ro MN J. A. Stewart, who was also an attorney, must have 

a ee A a known that it ought not to have been described as a gift, — 

: rer or but that the real consideration ought to have been stated. Mr. 
e A Smarr J, A. Stewart gays, “I heard in February 1863 of tho 

Rs. 32,000 mentioned in the deed, and wrote to.Caleutta. I 

thought it would have been better if the consideration had 
appeared.” The letter cannot be found. „Mr. A. Stewart 

states, “ my brother says, I_received a letter, I suppose I did. 

T have no such letter. “It was arranged between the insolvent. 
‘and me to do it in this way, to put a value on the factory,a ` 
E ` new one.” ; 

< To put a valee on the factory!” I am rather puzzled to 

know how a value was to be honestly put on the factory by a 

false recitalein the deed, that a 4-anna share of it had been 
_ sold for Rs. 32,000. Was the object of putting a value upon the 
factory to enlighten the parties thefhselves, or to deceive others, if 
s necessary, as to the real value? If it was to enlighten themselves, 
there was a very easy mode of doing it, namely, to have the 
factory valued. The insertion of a false recital in a deed that 
eone brother had bought a 4-anna share from the other for — 
Rs. 32,000 could not enlighten them as to the real value of the 
factory. If the object was to deceive others, the false recital 
might be,of use; for strangers might be induced by it to believe 
that quarter of the factory had been actually sold for Rs. 32,000, 
and the money actually paid. But if that was the object, the 
false recital was¢raudulent and dishonest. 

I feel no difficulty in arriving at the conclusion that tfe deed 
contained a false statement relating to the consideration for the 
transfer, and that the false statements in the deed were inserted 

* with a dishonest and fraudulent intention. An imporfant 
o° remark has been made by Mr. Justice Phear as to the con- 
sideration which, it is alleged, was to be given to Mr. J. A. 

Stewart for continuing. to act as manager. If the valuation 
put upon the 4-anna share was a truc tne, he was to get 
a considerption of the value of Rs. 32,000 for remaining at 
. the factory, and relinquishing Mr. Barrow’s offer to give dim 

one-fourth of his business, whereas it appears that only Ra. 6,000 


a : were paid to Mr. Hatch, as a consideration for Mr. A. Stewart's 
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taking a share of his business. The object of the detd, P.@. 
according to Mr. A. Stewart’s own statement, was to pits! = 
a value on the factory, and it is stated that Mr. W. M, . tex or 

a : ee è A. Srewarr, 
Stewart was in flourishing circumstances when the deed was 
executed, and fully able to pay all that he ewed; but this 
is attempted to be made out by taking into consideration that 
he was the owner of the factory which is estimated at about 
Rs. 1,28,000.. But how is it shown that the factory was worth 

«that amount? Merely by asking us to take the value put 

upon it by the deed, there is nothing else to show that 
the factory was worth that amount, and I cannot be induced ° 
to believe that the value put upon it wae a correct one, 
merely because it was falsely recited in the deed that the 
‘one brother had bought a 4-anna share of it for ẹRs. 32,000. 
If the transaction was an honest one, and such as it is represent- 
ed to have been, and the to brothers wanted, as between 
themselves, to put a value upon the 4-anna share, there would . 
hgve been no difficulty in stating the true consideration, and it 
might have been added that the 4-anna share was estimated 
by the parties as of the value of Rs. 32,000, and a covenant, 
would have been inserted binding Mr. J. A. Stewart to continue 
on as manager in consideration of the transfer. 

It is further to be remarked, that the parties were not satis- 
fied with the false recital and the false acknowledgment in the 
deed, that the Rs. 32,000 had been paid, but they thought it 
necessary that Mr. J. A. Stewart should take a receipt for 
the Rs,“32,000. Accordingly, at the foot of the deed, there is a is 
recejpt signed by Mr. W. M. Stewart in which he admits that 
he has received from Mr. J. A. Stewart the sum of Rs. 32,000; 
and Mr. A. Stewart, who prepared the deed with the false recital ° 
and the receipt, actually becomes an attesting witness to the og 
receipt, when he knew that not a single shilling had been receiv- 
ed, or was ever intended to be paid, and he asks the Court 
to believe that he did so honestly and innocently, to put a value 
on the factory. - 

Ig is worthy of remark that two days after the execution of š 
the deed of conveyance a deed of mortgage was executed of 
the remaining 12-anna share, by Mr. W. M. Stewgrt, to 
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° 
BO, Mr. Hatch, for Rs. 20,000. In that deed of mortgage, Mr. 
as Er aoe M. Stewart was careful to state that he was the owner of 
rer or the factory subject to a mortgage or agreement for mortgage 
A. Sruwarr to Messrs, Thomgs and Co., yet in the conveyance to his 
brother, the mertgage to Thomas and Co. is not mentioned, and 
7 8 Mr. W. M. Stewart covenanted with Mr. J. A. Stewart for’a 
good title and quiet “possession notwithstanding any act there- 
before done by him. The mortgage to Mr. Hatch appears to 

have been originally drafted as a mortgage of the whole estate. 
by Mr. W. M. Stewart and his brother, both of them covenant- 
e. ing to pay the mortgage-money; but it was afterwards altered 
into a mortgage of a 12-anna share only by Mr. W. M. Stewart 
alone. This is quite consistent with the fact that the deed of 
conveyance pf a 4-anna share to Mr. J. Stewart was only a 
benami transaction. In such case, Mr. J. A. Stewart would 
probably not be inclined to make* himself personally responsible 

. to Mr. Hatch for the amount, but on the mortgage. 

Assuming then, that the conveyance of the factory was not 
a sale, or intended tô operate as a bond fide transfer, and that the 
efalse recital was inserted for a dishonest purpose, is it possible 
é to believe that Mr. A. Stewart was so innocent as to believe 
that it was an honest transaction? According to his own show- 
ing, he knew that the statement relating to the consideration.and 
the receipt at the foot of the deed were false, and he admits that 
it was arranged between him and the insolvent that it should be 
prepared in thatway, and that either he or the insolvent sug- 
: gested, and the only explanation he gives is, that it whs done 
to put a value on the factory. If ho believed that the trapsfer 
was in consideration of Mr. J. Stewart continuing to act as 





manager, it was his duty as a solicitor preparing the deed to 
oe take care that it should contain a covenant by Mr. J. Stewart 
to continue to act as manager, so that Mr. W. M. Stewart 
might have some security for the consideration in respect 
of which he was to transfer the 4-anna share to his brother. 
I do not, believe that Mr. A. Stewart acted honestly or 
. innocéntly in inserting in the deed the false statements which 
are contained in it, and in attesting the execution of the 
deed when he knew that the statements were false, together 
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with the false receipt for Rs. 32,000., Mr. A. Stewart is 


an attorney of this. Court, and I cannot believe that any —- 
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gentleman who has acted in tħat capacity for any time, or 
has ever served his articles in this countrys could fail to be 
ayare of the benami transactions and fraudulent deeds which 
are resorted to in this country for the purpose of fraud. -He 
ought to have suspected and must have suspected, that the false 
statements to be contained in the deed and receipt were not 


* : . . 
* “prepared in pursuance of his own advice. 


It is one of the crying evils against which we have to contend 
in the administration of justice in this country that schemes of 
all kinds are resorted to for the purpose of protecting men’s 
property from their creditors. A suitor may prove his debt 
without difficulty, and obtain a decree for that debt? but it very 
frequently happens that, as goon as he obtains a decree and 
seeks to execute it, his difficulties commence. Noman can have 
had much experience in the administration of justice in this 
country, whether in Calcutta or in the Courts in the mofussil 


- (and more particularly 30 in the mofussil) without being fully 


aware of the fact, and of the difficulties which are put in the * 
way of honest suitors, and of the litigation which is constantly 
rendered necessary by means of false claims which arc set up 
and supported by deeds and other documents containing false 
statements and recitals. Mr. A. Stewart must have known that 
he was not acting honestly in attesting a deed with the know- 
ledge that it contained falsehoods, such as those which were 
deliberately written in the deed in question, and in preparing and 
attesting a receipt for a large sum of money of which he knew that 
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not a single shilling had been paid, or was ever intended to be paid. e 


The Legislature has endeavoured to put a stop to practices of 
this nature, and has enacted by section 423 of the Indian 
Penal Code, that “ whoever dishonestly or fraudulently signs, 
executes, or becomes a party to, any deed or instrument which 
purports to transfer or subject to any charge any property or 
any interest therein, and which contains any false 8tatgmont 
relatthg to the consideration for such transfer, or charge, or 
relating to the person or persons for whose use or benefit it is 
really intended to operate, shall be punished with imprisorfnent 
N—1 


r 
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e P.C. of either description, for a term which may extend to two years, 
ei OF with fine, or with both.” It is, in my opinion, the bounden 
THE MAT- 
+ r or - duty of this Court to co-operate, as far as it can, with the 
© A. STEWART. i , ert . . 
Legislature, in endeavouring to put a stop to practices of this 
nature; and when they find one of their own officers, an attorney 
of the Court, lending himself to the preparation of such a deed 
as this, and not merely preparing it, but giving it the weight ef 
his name as an attesting witness to the execution of it, to visit 
such officer with the severest penalty. a 
A H I have very carefully considered, whether I could assent to 
the mere suspension of Mr. Stewart, as Mr. Justice Norman 
h&s proposed. But I do not think that the Court would be 
doing its duty towards the public if it were to allow an attorney, 
who has been convicted Before it of having lent himself to 
such a proceeding as this, to be syspended for a time, and after- 
ce _ wards to return to his practice as a gentleman whom the Court 
considers fit to be an attorney. I have come to the conclusion 
(and I have done éo very reluctantly) that that part which 
„ Mr- A. Stewart has taken in this matter was not honest or 
“innocent. Even, according to his own admission, the false 
ae statements were made. for the purpose of putting a value on 
the factory, such an act was of itself- exceedingly dishonest. 
I regret greatly that it is my duty to pronounce so severe a 
sentence on Mr. A. Stewart, but I concur in the view taken 
by my learned colleague, Mr. Justice Phear, that a more lenient 
: view cannot be taken of the case. 
The rule must be made absolute against Mr. A. Stewart 
for string him off the Roll of Attorneys of this Court, .« 


4 


as From this order Mr. A. Stewart appealed to Her Majesty 
° in Council. l 
Sir R. Palmer, Q. C., and Mr. J. D. Bell for the appellant. 
Their Lordships’ judgment was delivered by 
. ° : 
Lorp Justicn Woop.—The appellant, in this case, teeks | 
° ° to reverse an order of the High Court of Judicature in Bengal, 
: % mad@ on the 6th May 1867, whereby a rule nisi of the 18th 
e e ^ F : 2 a S 


| 
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April 1867, calling upon the appellant to-show cause why his 
name should not be struck off the Roll of Attorneys and Proctors 
of*the Court, was made absolute; and it was ordered that his 


BC. 
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name should be struck off accordingly. The charge alleged* STAN 


against him by the rule nisi was that of misbehaviour in inserting 
in a deed a false recital, as to the consideration, knowing the 
same to be false, and in attesting the execution of the deed with 


such false recital, and also in’ signing his name as a witness to 
o® 


the receipt of the consideration-money therein mentioned, know- 
ing that no consideration had passed, or was intended to pass. 
The deed in question is dated the 16th Fepruary 1863, and 
purports to be an absolute conveyance by W. M. Stewart “to 
J. A. Stewart, of a 4-anna, or quarter share aa an indigo 
factory, called Begum Serai, the property of W. M. Stewart, 
in consideration of 32,000 rapees. A receipt for that sum 
is endorsed on the deed, and signed by W. M. Stewart, 
and the stamp affixed, and the covenants for title and further 
asturance are the same as would be found if the transaction 
had been that which the deed represents. Its execution and the , 
receipt of the money are both attested by *the appellant. It" 
is admitted by the appellant that the real transaction was of a 
different character, and the circumstances of the case are stated 
by him:and by the parties to the deed, to have been as follows: 
The parties to the deed and the appellant are- brothers, 
W. M. Stewart was the owner of the factory, and is alleged 
to have been in good credit at the time of the transaction. 
His brother, the appellant, was an attorney in partnership 
with°Mr. Hatch, a share in that partnership had been purchased 


for him by his elder brother, W. M. Stewart. James had e 


for some time assisted William in managing the factory; he 
had, in 1860, been admitted an attorney, and about the time 
of the deed being executed, had been offered a partnership 
in the firm of Messra. Barrow and Sen, attorneys at Calcutta. 
William was desirous of still retaining his brother’s services, 
and induced him to give up the offer of Messrs. Barrow and 
Sen, by proposing to make over to him one-quarter of the 
Begum Serai Factory. The assent of James to William’s 
` proposal formed the real consideration for the assignment “made 


e 
e 
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ʻe pg. to him on the 16th February, no money-consideration whatever 


* __ 7888 __was paid by James. 
a sans ce Mr. Barrow, by evidence, confirms the -statement of tltis - 


A. STEWART. offer of partnership having been made by him to James in 
io 3g July 1862, and of James declining it on the ground, of “ favor- 
able arrangements’ having been made with his brother.” 

Tt does not appear that, at the date of the deed, there was 
any charge on the factory beyond a deposit of title deeds | 
with Messrs. Thomas and Co., the agents to the factory, for the H 

. current outlay, and a balance was, in fact, then dae tothe 
factory on this accgunt. The deed was registered immediately 
upon its execution, and within a day or two afterwards, William 
borrowed of Mr. Hatch, the further sum of 14,000 rupees, of 
which 6,000 rupees seem‘ to* have formed the consideration for 
the appellant’s share in the pastnership, bought for him by 
. William, and a mortgage was executed, the draft of which is 
produced, by which William mortgaged his 12-anna or three- 
quarter shares onlyein the factory. The deed of conveyante 
eof the 16th of February did not take any notice of the 
equitable mortgage*to Thomas and Co., the mortgage to Hatclr 

- recites its existence. 

After these transactions, William purchased another consider- 
able Factory, and took shares in an Indigo Company, whither 
he went ‘to reside; but James continued to superintend the 
Begum Serai factory. It is not shown that . William was 
embarrassed till after the failure of the Agra Bank in June 1866. 
Thomas and Son also failed about that time, and towards the 
end of the same year, William presented his pétition if the 

e Insolvent Debtors’ Court. James, in the meantime, had continued 
e*s to manage the factory, and to draw a salary of 300 rifpecs 
a month, but he drew no sum as profits, nor was any division 
of profits made, till after the insolvency of William, when 
James consigned his one-quarter share of produce: to saa 
agents. 

Onethe 25th of March 1867, the Official Assignee, under the 
insolvency of William, summoned the appellant, and James sand 
F , . Mr. Hatch, to be examined before the Insolvent Court as to 
the insolvent’s estate; and on the 13th of April 1867, they and 
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the insolvent were examined before Mr. Justice Phear, and P 0. ° 

specially interrogated as to the above transaction., O be z 

On the 18th April 1867, the. appellant was served with the es aie 
rule nisi of the High Court, upon which the &rder now appealed 4. St=wanr. 
from is based, which was obtained on the motion of the Advocate on 

. Genernl. The rule purported to be drawn up upon reading 
the affidavit of Mr. Davis, ‘chief clerk of the Insolvent Debtors’ 
_ Court, and two exhibits, marked A. and B., and the examination 
“of W. M: Stewart, Mr. Hatch, and the appellant, and the deed 

. of conveyance of the 16th January 1863. 

Mr. Davis’s affidavit merely verified the proceedings neie : 
the Insolvent Debtors’ Court, and the Exhibits A. and B. 

‘A. appears to have been the deed of conveyance, B. the mortgage 
to Mr. Hatch, | ° 2 e 

On this rule having been segved, the appellant appeared and 
filed affidavits'in opposition to making the rule absolute. 

The affidavits were :—lIst, an affidavit by Mr. Macleod, an 
owner of factories in the Tirhoot district, eho deposed to his 
having known for some years past that James was the owner of a) 
quarter share in the factory, and to his havieg always believed” 
that it had been given to him by his brother, William; 2nd, s 
an affidavit of Mr. Barrow, verifying his offer of a share in his 
business to J. Stewart, who had assigned as a reason for 
declining it that he had an offer of a favourable arrangement 
with his brother;°3, 4, and 5, affidavits of the three brothers. 
Certain accounts of Thomas and Sons were produced, showing 
a balance of 24,644 rupees, 6 anhaa, 2 pie, due to the factory 
in February 1863, over and above a sum exceeding 2,000 rupees 
paid to W: M. Stewarts credit at, his bankers. An Exhibit ° 
B. ‘vas also produced, being the draft of the mortgage to “oe 
Hatch, originally prepared as a mortgage by the two brothers, 

William and James, of the whole factory,’ and afterwards 
altered to a mortgage of the 12-anna, or three-quarter, share 
of William only. ‘The.appellaut states in his affidavit that the 
-form in which the deed was drawn was suggestefl by W. 
M. Stewart, who alleged as his sole motive for desiring it 


Nis es 


to be drawn as a sale for a money-consideration, his wish to ° e 
put a value on the factory, the same being then a new” one. : 
e e. 
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e P.C. The appellant states, that he was not aware of any other object ; 
that he believed, and believes, it to be a fair estimate; that his 
ee eae brother William was not indebted beyond 20,000 rupees, 
A. BTEWART. ond had, at the date of the deed, property of a value far 
d above the amount of his debts as to which he states some 
particulars. He- states the immediate registering of the 
deed, the mortgage to Hatch, and says that, in preparing 
and attesting the execution of the deed, ‘and attesting the 


endorsed receipt, he had no fraudulent or dishonest inten-~~ 


tion of any kind whatever; and that nothing, either directly or 
$ indirectly, passed between him and his brother William to lead 
hifn to suppose that ‘William contemplated,’and he does not 


believe that he contemplated, any fraud directly or indirectly.” 


-- James, in his affidavit,’ say#, that he was not aware of the form 

of the deed till after its execution, In his examination before 

-the Insolvent Court, he had said he wrote a letter about it, and 

that he thought it would have been better if the consideration 

had appeared; that detter cannot be found. In his affidavit, Re 

z _. denies all intention of fraud, and says, he is bond fide owner of 

“the property. WiMiam also, in hie affidavit, denies all fraud, 

id - and makes: a statement as to his estate, which, if true, would 

, show him, at the date of the deed, to have possessed consider- 

able property, and both agree in stating that the real considera- 

tion to have been the consent of James to give up the offer of 

Mr. Barrow, and to attend to the management of the factory. 

No evidence, whatever, was given impugning the statements 

contained in these affidavits. No evidence has been given of 

any person having been defrauded by any of the brothers, nor 

e. of any improper use of the deed having been attempted. Nor 
* does the Assignee in Insolvency make any complaint, or imstugn 

the actual ownership of the property, to the extent of one- 

quarter, by James. The deed was registered. Macleod speaks 

of the notoriety of the claim, at least, of qwnership, by James, 

and Hatch took a mortgage of three-fourths on the footing of 

Jameg belig the owner of the other one-fourth, within a day or 

two of the execution of the deed of conveyance. Under these 

° ° circumstances, the Chief Justice and Mr. Justice Phear have 


> thought that the appellant ought to be. struck off the List of 


=% 
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Attorneys a Proctors of the Court. The Chief J ui in 
the reasons which he assigned for this conclusion, states, “that — 
the insertion of the recital and statement admitted to be false, 
and known by all parties to be false, and whith might be used 
foy the purpose of misleading others, was a very grave offence 
on the part of the attorney. The offence js greatly aggravated, 
if it is proved that the recital was inserted dishonestly, or in 
order that it might be used for a fraudulent or dishonest pur- 
““pose, if necessity should ever arise.” And at a later part of his 
reasons, the Chief Justice says, “I do not believe that Mr. 
A. Stewart acted honestly or innocently in inserting in the deed 
the false statements which are contained in it, and in attesting 
the execution of the deed, when he knew the statements were 
false, together with the false receipt€or the 32,000 rfipees.” The 
Chief Justice cites also Sectiop 423 of the Indian Penal Code, 
which punishes with fine or imprisonment, or both, any one 
“who dishonestly or fraudulently signs, executes, or becomes a 
party to any deed or instrument, which pwrports to transfer or 
change property, and which contains any false statements relat- 
ing to the consideration for such transfer or ehange, or relating ° 
to the person for whose use it is really intended to operate.” 
Mr. Justice Phear in his reasons states, “that the intentional 
statement of a falsehood in a solemn deed taken by itself with- 
out explanation must be considered as a badge of fraud;” adding, 
-“that it is of course possible to conceive cases in which the 
act should be uncounected with any fraudulent intention, but 
that if the person who has made such a statement relics on its 
having been done innocently, it is for him to prove it. That it 
betokens fraud until the contrary is shown.” And in a later 
passage he says, “that it is incumbent upon the officer of the 
Court, who bas done such acts as the appellant admits he has 
done, to show not merely that it is not certain after all that the 
act was not an innocent one rather than a fraud; but that he is 
bound to go further, and show convincingly that he was in fact 
acting innocently in the matter, and with no fraudulent motive 
or thotives of misconduct.” The learned Judge concludes by 
observing, “that the powers of the High Court could, if they 
thought it reasonable (even though such a case migh? not, 
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according to the reports of cases in England, have seemed as 
yet to have been judicially recognised by the Superior Courts 


of Westminster as a cause of punishment), remove or ‘suspend 
‘from practice an Attorney of the Court.” Mr. Justice Norman 


concurred with the other learned Judges in thinking that 
the appellant had been guilty of a very great and serious 
irregularity and impropriety, which, whatever views were taken 
of the motives which actuated him, would justify the Court in 
visiting him with severe penalties. ss 
He conceived, however, that ona question of striking an 
‘attorney off the Rolls “the clearest distinction exists between 
efses where an attorney misconducts himself for fraudulent 
purposes, and those where such misconduct or irregularity, 
however grave, is not comuittted with the intent of defrauding 


-his client or injuring “others.” „He further says,“ I should 


require the fraud or the crime to ba as distinctly proved against 
hiin as if he stood upon his trial at the Bar of a Criminal Court 
for the offence.” He finally came to the conclusion that the 
false statement was, in fact, not made with intent to injure or 


* defraud any one, and with still more confidénce, that on the 


evidence no such intent had been proved, and he accordingly 
suggested suspension as an adequate punishment. 2 

_ Their Lordships feel bound, on the consideration of the whole 
evidence before them, to come to the conclusion that the order 
complained of ought to be discharged. 

They are of opinion that the preparation of the deed of con- 
veyance containing an untrue statement of the transaction, and 
the attesting of the deed and a receipt for consideration-ntoney 
which was never paid, would be circumstances of great, perhaps 
overpowering weight, as evidence of guilty contrivance agninst 
a solicitor, cognizant of the actual facts, in the event of such a 
deed, upon or soon after its execution, being used as an instru- 
ment of fraud. They are further of opinion that ‘any solicitor 
may very properly be called upon by the Court before whom 
such a déed shall have been produced, to explain the circum- 
stances attending its preparation and execution. But, if thig _ 
explanation be given, if it be supported by evidence, if no counter- 
evidénce be offered, if no fraudulent use of the instrument 
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complained of has never been made or i attempted, and no person re: ta 
complained of any injury directly or indirectly caused by o REY 
wê think that, however objectionable the practice may be of mir or 
permitting, for any reason whatever, a deliberate mis-statement 4> Stewart, 
of facts upon thé face of a deed, yet such practice, unfortunately, e 
by no means unfrequent, cannot be considered sufficient in itself 
t6 warrant the striking of the practitioner off the Rolls. 
Even assuming the correctness of the view taken by’ Mr. 
"Justice Phear of the solicitor’s duty, namely, that of showing 
e convincingly the absence of fraudulent motive, yet when frau- ° 
dulent motive has not been alleged by. any complainant, such a 
rule can scarcely be applied if the explanation offered be not 
simply incrédible. 
Deeds are constantly prepared whith, on the face of them, deal 
with the parties as interested, who are, in effect, only trustees 
for others; and the knowledge of sucha practice probably‘influenced . 
the framers of the Code in preparing the enactment referred 
. toby the Chief Justice, for they confined its*penal provisions to 
“ fraudulent and dishonest” participation in such an instrument. 4 
` It appears to their Lordships, on the evidence in the present ` e 
case, that James was intended to become, and did become, the 
boné fide owner of the quarter sharo.. Mr. Barrow confirms the 
statements as to the circumstances under which he became such 
owner. Publicity as to the ownership was immediately given, 
there was no'reason for representing him to be sueh owner with a 
view to protect William against his creditors. The deed was acted e 
e upon at the’time of the mortgage to Hatch, as if William had 
parted with a one-quarter share. James was (as is stated by 
Macleod) in possession not only as manager, but as the 
recognized owner of a share, and no one, up to the present hour, 
disputes the validity of that ownership. It does not seem, 
therefore, that any. suspicion in such a state of circumstances 
can arise to displace the reality of the transfer made. 
` The reasons assigned for the false statements, though unsatis- 
"factory, had any fraud whatever followed upon the transattion, 
| are not inconsistent with the possibility of honest motives, 
j Though James gave a consideration for his share in the shape 
f. of services only, yet if the share were really worth 32,000 
by 0—1 . 
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rupees (and no evidence to the contrary was offered), it exceeded 
probably the value of his services, and his brother might be 
desirous to mark the fact of his bounty. Besides this, the cdt- 
dition requiring J ames to offer his share to his brother, before 
parting with it to a stranger, would afford some ground for 
stating an estimated value. ‘It issaid that the deed contained no 
covenant by James to continue his management, but if tle 


property were, ag it seems to have been, flourishing, such a cir- 
coe x - kak] 


” cumstance alone would afford an adequate motive for his conti- 


nuing as owner, and the condition as to offering the share to his 
brother would prevent an immediate sale. 
The absence of any mention of the deposit with Thomas and 


Sons to segure the floating debt due to them as agents on the _ 


purchase-deed as contrasted with the mention of itin the mort- 
gage, is consistent with honesty. It was necessary to inform 
the mortgagee of all.charges, but it was not necessary to inform 
the person purchasing the busidess of that which was really a 
security usual in th% ordinary course of business. 

The fact thdt James received no profits, whilst he had a 
monthly salary a manager, seems to their Lordships to throw 
no doubt on the transaction. 

Their Lordships are not aware of such special authority, as 
appears to be referred to by Mr. Justice Phear, as would autho- 
rize the striking of the appellant off the Rolls of the High 
Court, where sych astep would not be sanctioned by the practice 
of the Courts in England.- 

They desire expressly to state that they do not, in recommend- 


` ing to Her Majesty the discharge of this order, in any” way 


a 


sanction the propriety of deeds being prepared, which on the face 
of them are inconsistent with fact, and wish simply to express 
the opinion that upon the evidence, the irregularity was wholly 
unconnected with any intention to defraud, and does not there- 
fore justify the penalty inflicted. : 
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THE HIGH COURT OF JUDIGATURE, ` 

os AT FORT WILLIAM IN BENGAL. = 
. l _FULL BENCH RULINGS. 

Ban Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice L. S. Jackson, E 


Mr. Justice Phear, Mr. Justice Macpherson, and Afr. Justice Miter. 
REGLAR APPEAL, No. 178 or 1868. 
-RAJA 8YUD ENAET HOSSEIN v. RANI ROUSHUN JEHAN, 1868” 
f eand zs 
Reeuran Arrest, No. 158 or 1868; f . 
e RANI ROUSHUN JEHAN v. RAJA SYUD ENAET HOSSEIN, 
, 7 Ruview, No. 149 or 1866. 
$ [Paivr Councm Arpgat, No. 21 or 1866.] ` X 


Letlers Patent, 1865, Clauses 89 and 42—Order on Appeal—Proceedings to be 
3 : sent to the Privy ‘Council. 


An order rejecting a review of judgment is not an “order made on appeal” 
within the meaning of clause 89 of the Letters Patent of the High Court. í 

In cases of appeal made under clause 42 of the Letters Patent, the Court ought 
not, when it transmits the proceedings connected therewith, also to send such pro~ 
ceedings as applications for review of tho judgment of the High Court, and the 
order#of the Court thereupon. 


' THESE cases came on together in Regular Appeal to the e° 
High Court (before Peacock, CG. J., and Kemp, J.), and 
were remanded, on the 24th February 1864, for re-trial by the 
Judge of Purneah, They again ‘came on together for hearing in 
Regular Appeal by the High Court, (before Kemp and SETON- 

Karr, JJ.), and judgment was delivered on the 6th January 
1866. From this judgment an appeal to the Privy Gouncil 
was lodged by Raja Enaet Hossein, on the 11th April 1866, and 
he simultaneously filed an application for review. 

' This application was rejected. 
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Afterwards Raja Enaet Hossein applied to L. S. JACE- 
SON, J., in December 1866, for leave to appeal to the Privy 
Council from the order rejecting his application for review, *or 
that the document} on the discovery of which this application for 
review was founded, should be forwarded to England as a pgrt 
of the proceedings. .This application was rejected on the 29th 
April 1867. ; ‘ 

On the 13th July 1867, Raja Enact Hossein applied to 


Jackson, J., to review the order passed by him on the 29th” 


April 1867, The question was argued on the 10th August 
following, and thg learned Judge thereupon referred the follow- 
infg questions for the opinion of a Full Bench, viz. 

ea Whether an order made by the High Court on an appli- 
cation to review its judgmefit, in a case of appeal previously 
heard, is an “order made on appeal” within the terms of 
clause 39 of the Charter, so as to enable the. Court to admit 
an appeal against such order to Her Majesty in Council. 

2. “ Whether, ia cases where an appeal has been lodged afid 
„ admitted against a regular decree made in appeal, the Court 
* ought not, generfily speaking, when it transmits the proceed- 
ings connected therewith, also to send such proceedings as 
applications or review of the judgment, and the order of the 
Court thereon.’ 

The learned Judge, in referring these feel alluded to 
the ruling of g Full Bench, in Saudamini Dasi v. Maharaj 
Dhiraj Mahatab Chand Bahadoor (1), and drew. a distinction 


‘between that case and the present, as follows: 


“In the case cited, the petitioner had suffered an adverso 
judgment of this Court to remain more than six months 
unappealed; he had, however, applied for review; and within 
six months of the failure of that application, he asked for leave 
_ to appeal. 

“In the present case, the ee had made his appeal to 
England in due time against the decision on appeal, but 


having simultaneously applied for review of judgment founded 


upon an alleged. recent discovery of fresh documents, he now 
seeks to'appeal also against the order refusing him a review.” 
(1) Case 360 of 1865,-11th September 1866, 


——w aae 


. : e 


I 


| 


i VOLLLT © ` ` FULL BENCH RULINGS. ? * 3 
Mr. Allan, Mr. Twidale, and Baboo Krishna Kishore Ghose 1868 o 
for appellant. i MET 
Mr. Doyne (Mr. C..Gregory with him) for respondent. Hossein 
or - M a v. 


` : Rant Rov- 

`< Zhe opinions of the learned Judges.upon the questions pro- STUN Suan, 

‘posed to them were as follows: 
Peacock, C. J.—The first question is, whether an order 
“made by this Court on an application to'review its judgment, 
in a case of appeal, is an “order made on appeal” within 

clause 39 of the Court’s Charter, so as to enakje the Court to s 


t 


admit ah appeal against such order to Her Majesty in Council. : 


The question whether an, order of this kind would fall within 
the words of the 2nd part of sectidn 39 of- the Charter as an - = 
order made on appeal or otherwise, is not raised. 

The question raised.is a very important one, inasmuch as, 
if an order of this nature is. an appealable order, the time for 
appealing against it to Her Majesty in «Council would be 
reckoned from the time of the order and not from the time of 
the original decree; and thus a party, by making a fruitless ° 
application for review, and getting that application refused, 
might, by aside wind, appeal against a decree long after the 
time for appealing against it had expired. It would be impossi- 
ble for the Privy.Council upon appeal against an order-rejecting 
a.review, to decide whether that order was xight or wrong 

- without themselves reviewing the judgment. - 

In Maharaja Maheshwar Sing v. the Bengal Government (1), it 
was said by their Lordships of the Privy Council,—® It must 
“be borne in mind that a review is perfectly distinct. from’ an e 

“appeal. It is quite clear from the Regulations that ihe : 
« primary. intention of granting a review was a re-consideration 
“ of the same subject by the same Judge as contra-distinguished 
“from an appeal, which is.a hearing before another tribunal.” 
But it is contended that an order rejecting a review, though 
not an order made on appeal against the judgment to be 
reviewed, is am order made on appeal, inasmuch as- it is an 
order in. the appeal in which the judgment sought to be 
(1) 7 Moore, L A., 304. 
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reviewed was given, and that the words “made on appeal” in 
the 1st part of section 39 of the Charter must be read as if they 
had been “made in the exercise of appellate jurisdictien.” 
It appears to mt, however, that that was not the intention 
of the Letters Patent. If it had been so, the natural and mpre 
easy mode of expressing that intention would have been to use 
the words “from any final judgment, decree, or order of the 
said High Court, made in the exercise of appellate jurisdic- 
tion,” I think that by using the words “ made on appeal,” the” 
framers of the Letters Patent did not intend that the words used 
should have that, effect. 

° If the words “made on appeal” had been intended’ to mean 
“ made in the exercise of its appellate jurisdiction,” as contra- 
distinguished from the exdrcise of its original jurisdiction, any 
order made by the Court in a matter which came before it other- 
wise than in its original jurisdiction, would be the subject of an 
appeal to Her Majesty in Council. It is just as discretionary 
with the Court to reject an application for a review of its juig- 
ment, as it would be to reject an application for liberty to appeal 
to Her Majesty*in Council against a decree in which the 
amount involved is less than 10,000 Rupees. If the one is an 
order on appeal, it appears to me that the other would be so; 
and if an appeal would lie to Her Majesty in Council against 
the one, it would also lie against the other. Suppose an order 
rejecting an application for review is appealable, could the 
Privy Council direct the Judges of the High Court, who formed 
the Division Bench which pronounced the judgment, to review 
their judgment, notwithstanding section 378 of the Code of Civil 
Procedure, which says that if the Court shall be of opinion 
that there are not any sufficient grounds for a review, if shall 
reject the application, and its order shall be final? The Judicial 
Committee are as much bound by that enactment as they are by 
an Act of the Imperial Parliament, . 

- It is contended that inconvenience may arise if an appeal will 
not lie to Her Majesty in-Council from such an order ; but it 
appears to me that this is not the case. If the application for 
reviow is upon a matter of law, the Privy Council can do all 
that îs necessary upon an appeal againet the judgment, either by 
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reversing or modifying the decree, or by remanding the case "to 1868 
the Court which passed the decree for further adjudication. “Rava ` 
Ifthe ground for review is the discovery of new matter of Bron GNAN ms 
evidence, which was not within the knowledge of the parties Riny Rov- 
when the decree was passed, an application can be made to the sox genan, 
. Privy Council, upon the hearing of an appeal against the decree, 
either to take fresh evidence itself, or to remit the case to this 
Court, with directions to take the fresh evidence. 
** In Juveer-bhaee v. Vuruj-bhaee (1), in which the Judge of a 
lower Court had suppressed certain important documents, which 
had been proved before him, so that the Sudder Court never had ° 
an opportunity of exercising its judgment upon them, but the 
documents were afterwards obtained and laid before the Judicial 
Committee; that tribunal ordered that the case shoul be remitted , 
to the Sudder Court, with a direction that it should take those g 
documents into consideration, and investigate the matters therein 
alleged, as to it might seem best. See Macpherson’s Privy Coun- 
cih 124, So-the Privy Council has'all the powers upon appeal 
against the original decree, that are necessary to do com- 
plete justice. . K 
, For these reasons, in addition to those which I expressed in ° œ 
the Full Bench Case, Saudamini Dasi v. Maharaj Dhiraj 
`. Mahatab Chand Bahadoor (2), I amof opinion, after re-considera- 
tion, that the judgment which I then expressed is correct; and 
that an order rejecting a review of judgment is not an order made 
on appeal within the meaning of the 39th section of the Letters . 
Patent; and I think that we should entirely frustrate the object 
.of tlfe rule, which requires an appeal to be preferred within a 
limited time, if we held that the same object might be obtained , 
by.appealing against an order rejecting an application for review, ` 
however long after the decree had been made. 

The second question is whether in cases where’ an appeal has 
been lodged and admitted against a decree made in appeal, the 
Court ought not, generally speaking, when it transmits the 
proceedings connected therewith, also to send such ptoceedings 
as applications for review of the judgment, and the order of the 


` 


Court thereon. ; ° l 
It appears to me that those proceedings òught not to b8 sent, e 
(1) 3 Moore, L A., 324, (2) Casc 350 of 1865, 11th September 1866. ge 7 
e C—2 . t. 
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They are not proceedings in the case appealed to Her Majesty 
2 Council. The judgment and decree are the matters appealed ; 
T the proceedings with reference to the application for review are 


Ram Roy. Matters which take place subsequently, and this is made perfect- 
. PEUN gia, ly clear by the 42nd section of the Charter, which directs that 


a copy of all evidence, proceedings, &c., are to be transmitted, 
go far as the same have relation to the matters of appeal. . 
If it be important for the appellant to bring to the notice of 


the Privy Council that he made a fruitless application for a” 


review, as suggested in argument, that matter can be brought 
before them by affidavit, if the appellant thinks proper to do so. 


eo 
Purar, MACPHERSON, and MITTER, JJ., concurred. 


Jaorson? J.— Upon the*second of the two questions which I 
referred for the consideration of the Full Bench, I desire now to 
state, unreservedly, that my present opinion is, that my first 
impression was erroneous, and that parties would not be entitled 
to have the subsequent proceedings transmitted to England. e 

Upon the first question, I feel bound to admit the force of the. 


* reasons by which the Chief Justice has supported his judgment; 


and, therefore, on this point, although my own mind is not yet 
free from doubt, I do not wish expressly to dissent from the 
conclusien in which my learned colleagues are agreed. I will 
only make this one observation, that, in considering and referring 
this question, I own that I had mainly in view the case of an 
unsuccessful party, who made application for a review of judg~ 
ment uppn the ground of a discovery of fresh evidence, and I 
wish to draw attention to the inconvenience, as it seems tô me, 
which results from denoting by the one term “review” in section 
376 of the Code of Civil Procedure, what appears to me to be 
two very distinct things, viz., the re-consideration of a case as it 
originally stood, upon the ground of an alleged error upon a 
point of law, or in respect of the weight of evidence; and on the 
other hand, the re-hearing of a case on additional evidence, on 
the applic&tion of one or other of the parties to the case, which 
is in fact the hearing of a new case. It appears to me that the 
inclusion of these two different things in the single term “ review 
of jud{ment” tends very much to complicate questions connected 
with that kind of proceeding. 
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Refore Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Seton-Karr, 
Mr. Justice L. S. Jackson, Mr, Justice Phear, and Mr. Justice Macpherson. 


HANUMAN PRASAD 3 v. AJODHYA PRASAD.* 
Act VIL. of 1859, 8, 248—Act XXIII, of 1861, if: Ti Appeal i 


An appeal lies from an order passed under section 243 of Act VII. of 1859, 
postponing the sale of the property attached, in order to enable the Judgment-debtor 


-to raise the amount of the decree against him. «Jackson, J., dissorfting.) 


ONE Ajodhya Prasad obtained a decree against “Hanuman 
Prasad. Property of the judgment-debtor was attached in 


execution. Thereupon the judgment-debtor filed a petition under 


section 243 of Act VIII. of 1859, stating that he was ready 


to realize the amount due under the decreg, by disposing of a“ 


portion of the properties attached in execution by the decree- 
holder. The decree-holder, however, pressed for immediate 


: gale of the attached property, on the ground that the judgment- 


debtor was greatly in debt, and his property heavily encumbered 
by mortgage, and that other creditors might step in and seize 
the property, and thus leave him unable to realize his decree. 


The Principal Sudder Ameen found that there was real 
property of the judgment-debtor worth two lacs of rupees, while 
his liabilities amounted in all to 18 or 19,000 rupees. He, 
therefore, allowed 3 months and 15 days time to the judgment- 


. debtor, in order to make arrangements for the payments of 


his debts, by the sale of a portion of his property, or by any 


other means. 


The decree-holder aeda to the Judge. It was eed on 
behalf of the debtor that no appeal lies from an ordé& passed. 


unde? ‘section 243, Act VIII. of 1859, The Judge, however, 


* Application No, 1896, under section 35 of Act XXII. of 1861, to set, aside 


- a decision passed by the Judge of Sarun, on appeal from an order of the Principal 


Sudder Ameen of thai district. 
` . ` D—2 
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overruled this objection on the authority of Bisram Sing v. 


~ Haroman Maharani Indrajit Kunwar (1), and he ordered the property 


ASAD 
D. 


AJODHYA 


* Pea. 
o 


to be put up to sale. 


The judgment-debtor applied to the High Court under 
section 35 of Act XXIII. of 1861, to set aside the decision 
passed on appeal by the subordinate Court, on the ground. thet 
it had exercised a jurisdiction not vested in it by law. 

The point was argued before L. S. JACKSON and Henia 
_ JJ., and was referred by them for the opinion of a Full Bench 
in the form of thg-following quéstion, viz :— - 

*«¢ Whether an appeal lies to the Zilla Judge from an order 
of the Principal Sudder Ameen, complying with an application 
of a judgment-debtor, and postponing the sale, in order to enable 
the judgment-debtor to raise the amount of the “decree against 
him?” 


The learned Judges, in referring the question, -made the 
following remarks :—‘ A case lately came before us, namely, 


‘e that of Grijanand, Upadhya v. Rati Raman Upadhya (2), in 


` for the opinion of a Full Bench.” 


‘avhich we held that an appeal in such case would not lie. We 


had on-that occasion before us two conflicting decisions, Bhuban- 
mayi Debi v. A. Mooty (3), and Bisram Sing v. Maharani 
Indrajit Kunwar (1). Thesé decisions having been passed by 
the same Judges (Loch and Seton-Karr,,JJ.), we did not 
consider oursel¥es bound to refer the matter to a Full Bench 
at that time, but another decision, Thakur Chandra v. Chowdry 


Choti Sing (4), upon the same point, has now been brought | 


to our notice. In that case an appeal against the order under 
the same section (243) of the Act was admitted, and the prder 
in part reversed by. two Judges of this Court. This appears to 
be such a conflict. of decision, as obliges us to refer the matter 


` Baboo,Taraknath Sen for petitioner. 


Mr. Allan for respondent. 


a) 2 W. R, CM. A.) 49. (3) 1 W. R, œ. A.) TL 
(2) 8 W. R, 138. (4) Mar,, 261. > 
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. The opinions of thẹ learned Judges upon the question pro- 1868, 
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nasd to es were as follows :— Hanvaan ¢ 
‘ e. jr ; PRASAD 


v. 
aes J.—In the mi case, I am concerned to say, Avopara 


with the greatest deference for the opinion of the Chief Justice S 
and of my learned brethren, who are unanimous, that I feel 
cqmpelled to adhere to the opinion I have long entertained, and 
which I expressed when referring the case for the determination 
*of a Full Bench. | : 
The single question before us is, whether, in respect of an 
order made by a Court executing a decree under the authority m 
. of section 243 of the Code of Civil Procedure, an appeal lies 
or does ‘not lie to the superior Court; and the right of appeal, 
in such a case, is supposed to be givenesby section 11, Act XXIII. ° 
of 1861. My answer to the qpestion shortly is, that the right © 
` of. appeal conferred by section 11 of Act XXIII. of 1861 is 
exactly co-extensive with the authority to determine particular 
questions conferred‘on Courts of original jurisdiction by the 
same section. If, therefore, I could suppose that the Principal 
Sudder-Ameen in this case had at all derived his competency ° 
- to make the order granting time to the judgment-debtor from * 
section 11 of Act XXIIL., thatis to say, that in making the 
order he was merely, under the general terms of that section, 
determining d question arising between parties to the, suit and 
relating to the execution of thé decree, I should have no diffi- ° 
culty : whatever in coming to the conclusion that an appeal was : 
given; in fact I should be constrained by the terms of the 
sectién to hold that‘there must be an appeal. But the order 
in the present case was made by the Principal Sudder Ameen, 
not by any means under section 11, or by virtue of any autho- . 
rity conferred by that section, but under the express provisions 
of section 243 of the Procedure Code itself, 
For the purpose of my argument, we may look on section 11 
as if it had been originally passed asa part of the Procedure 
- Code, and it may fall into the place of the original séction 283, 
which it was intended to replace. It appears to me that in 


` regard to the admissibility or otherwise of appeals from orders ° 
passed in execution of decrees, we’ must be guided by tfe dis- ` 
>. +» x 
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, 1888 tinct provision contained in section 364 of the Procedure .Code, 
e Haxvusy which declares that “no appeal shall lie from any order 
“PRAsAD 
v. “passed after decree, and relating to the execution therepf, 
B70PBYA e except as is hereinbefore expressly provided ;” that, is to say, 
è that where an order is made after decree, by virtue of any pro- 
$ vision of the Procedure Code antecedent to section 364, we are 
merely to see whether the section of the Act provides an appeal 
or not; and; accordingly, several sections relating to such orders 
do expressly authorize an appeal, and there are other sections** 
which are silent as to appeals. Where they are silent, of course 
‘° no appeal will lie. , It seems to me, consequently, that all that 
‘we have to do ‘is to enquire whether the order made is made 
under one of the sections which provide an appeal, or under 
° ‘one of the s@ctions which ane silent or expressly exclude appeals. 
° Are we, then, to look for the present order in section 283 of 
Act VIII. of 1859, or in section 11 of Act XXIII. of 1861, 
or elsewhere? If under section 283, or under section 11, there 
is clearly an appeals but if under section 243, which gives mo 
appeal, I fail to see how we can do otherwise than apply the. 
* provision of section 364, which excludés an appeal. 
° Something was said as to the inconvenience which might 
arise if appeals were not allowed in cases of this description. 
That has always seemed to me an argument of very doubtful 
admissibility, but in point of fact it would be impossible to 
admit appeals in all cases where inconvenience might arise if 
e there was no appeal. It bas been said that by an order under 
` section 283 the Principal Sudder Ameen might make an order 
deferring the payment of a debt for 20 years; but, in like manner, 
he might in any suit appoint a day for fixing the issues distant 
. ` 20 years, and as great inconvenience would arise in the* one 
case as in the other, there would be no appeal as to the order 
postponing the fixing of the issues, but the party would have 
to wait for the final decree, and might then, object to the order 
(Section 363, Code of Civil Procedure.) In like manner, the 
Principal*Sudder Ameen might frame an issue which the parties 
would be obviously unable to support by proof, and he might 


"i ° then give to the plaintiff unlimited time to adduce his evidence. 
"e I on¥y give these instances by way of illustration as bearing 
o ee 7 
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upon the argument that an appeal must lie, because if no appeal 
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be allowed, inconvenience would result. Xt may be added that hee 


an „argument of this kind always proposes to sacrifice the 
maximum of convenience to the minimum of inconvenience, for 
surely it must be assumed that in the great majority of cases 
where ‘a discretion is allowed, the Courts will give a proper and 
reasonable order, and it seems far better that euch order should 
be undisturbed than to open a door for interference with all, 
“by way of providing against a few orders which might possibly 
be made under unusual circumstances. It is with very great 
regret that I differ from my learned brethren; but having con- 
sidered the question very attentively, I feel"[ should not he 


- doing right if I were to surrender the opinion I have deliberately 


formed to the opinions of my colleagues, however great my 
respect for them may be. A 

Pzacocx, C. J.—It appears to me that an appeal does lie 
inethis case. Section 243 of Act VIII. pf 1859, speaking 
of executions, says, that “when the property attached shall 
“consist of land, if the judgment-debtor can,satiefy the Court 
“that there is reasonable ground to believe that the amount 
“of the judgment may be raised by the mortgage of the land, 
* or by letting it on lease, or by disposing, by private sale, of a 
& portion of the land, or of any other property belonging to the 
“ judgment-debtor, it shall be competent to the Court, on the 
“ application of the judgment-debtor, to postpon® the sale for 
* such period as it may think proper, to enable the judgment- 
“debtor to raise the amount.” The discretion, which by this 
section was vested in the Court executing the decree, was a 
veryewide one, and one in the exercise of which the Court 
might easily fall into error, and by which the execution-creditor 
might sustain very great damage. 

Section 364 enacted that “no appeal shall lie from any order 
“ passed after decree and relating to the execution thereof, 
“except as hereinbefore expressly provided.” An order made 
undef section 243 clearly fell within the provisions of séction 
364, and was not appealable, no express provision having 
been made by that Act for giving an appeal. Section 243 
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was silent as regards an appeal, and the words of section 283 


Harvan. did not give an appeal. There was no other section in 


PRASAD 
v. 


Act VIII. by which an appeal was given in such a cgas. 


ae Act XXIII. of 1861 was passed for the purpose of amending 


oa 


Act VIII. of 1859. It recited that it was expedient to amend 
the Act, but it‘did not state in what respects it was expedient to 


amend it, Section 283 of Act VIII. of 1859 was repealed. ` 


A new section (11) was inserted, and it was declared that Act 
XXIII. of 1861 should be read and taken as part of Act VIII: 
of 1859. Section 11 of Act XXIII. of 1861 contained the 
following words, “and any other questions arising between the 
‘parties to the suit, in which the decree was passed, and relat- 
‘ing to the execution of the decree,” which were not in section 
283, Act V@II. of 1859; aad by reason of the insertion of those 
words, the questions referred to by them, as well as the other 
questions which had been provided for by section 283, were 
directéd to be determined by order of the Court executing the 
decree, and not by separate’ suit, aud the order of the Court 
was expressly made subject to appeal. 
The question, whether the sale of land attached in execution 
shall be stayed under the. provisions of section 243, or not, 


, clearly comes within the meaning of the words to which I have 


referred; and which were, for the first time, used in section 11, 
Act XXIII. of 1861. Such a question, when determined by 
the order of the Court executing the decree, comes within the 
words “and tHe order passed by the Court shall be open to 
appeal.” The importance of the question to be determined under 
section 243 would be no ground for holding that’an appeal lay’ 
from it, but it is an important matter to be considered ‘when it 


is contended, that the question, although falling within the words — 


of section 11, is to be excluded from its provisions. 

There is considerable force in the argument of Mr. Justice 
Jackson, His argument is, that section 11 is not a section merely 
for the purpose of giving an appeal, but for the purpose of 
referringethe determination of certain questions for the decision of 
the Court executing the decree with an appeal against the detision 


. when passed. But when we come to look narrowly to section 


283, evhich was repealed, and to section 11, Act XXIII, of 1861, 


a 
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which was substituted for it, I- cannot help thinking that the 
insertion of the new words in section 11, which were not in 
section 283, was quite as much for the purpose of giving an 
appeal in the case of all orders, determining questions arising 
bettveen the parties in the suit and relating to the execution of 
the decree, as for the purpose of referring’ the determination of 
the questions to the Court of execution. For instance, there 
was no necessity to enact that all questions regarding the amount 
of mesne profits, which were reserved for adjustment in the 
execution of the decree, should be determined by order of the 
Court executing the decree; and many other questions of a 


‘similar nature might be put. I think one of the amendments 


-intended by the insertion of those words, was to giva, an appeal 


from decisions on all questions oo were included in the words i 


newly introduced. - i , 


If, instead of | mixing the ails thing up together in one 
section and in one sentence, the provisions had been separated, 
‘the point would have’been very clear. If, instead of saying “and 
the order passed by the Court shall be open-to appeal,” the 
section had said, “ and any order passed by. the Court arising 
between the parties to the suit, and relating to the execution of 
‘the decree shall be open to appeal,” no question could have 
arisen a8 to the construction of the section. If the Legislature 
had not intended to give an appeal in cases similar to that now 
under consideration, I think they would have mid “and any 
other questions than those which by this Act or by. Act VIII 
of 1850 have been expreasly..referred for, the decision of the 

@ourt of execution.” . ; 

-Thé case falls within the words of the section. It is one, 
amongst many others, in which, I think, itis important that there 
should be an appeal, and in which I think that it was the inten- 
tion of the Legislaturg-to give an appeal by the insertion of the 
words in section 11, although the section is not very aptly 
worded, either as regards the direction that the questions men- 
tioned ‘in the section’ should be determined by the Court 
executing the decree, or as regards -the questions in respect to 
which it was intended to give an appeal. : ° 
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SETON-KARR, J.—I am of the same opinion as the learned 


“Bamas Chief Justice. Four cases have been quoted as bearing 
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directly on the point referred to us: Bhubanmayi Debi v. A. 
Mooty (1), Thakur Chandra v. Chowdhry Choti Sing (2), 
Bisram Sing .v. Indrajit Kunwar (3), Grijanand Upadhya 
v. Rati Raman Upadhya (4). In the’ first of these cases, the 
opinion appears to have been arrived at without argument 
or discussion. In the next two cases, L was one of the division, 
Bench which passed the orders, which have made this reference 
necessary. In the first of these cases, the appeal was preferred 
against an act dele by a manager, who had been appointed 
under section 243, Act VIII. of 1859, and we held that-: 
section 11, Act XXIII. of 1861, was not meant to apply to 
acts done by a person sp vapsoiniad: In the second case we 
certainly did hold that an appéal would lie under section 11, 
but as-between parties to the suit and to the execution. The 
last case quoted is certainly. in conflict with our opinion, 
but looking to th8 very broad and general terms of section 11, 


Act XXIL of 1861, and also to the hardship which might 


be caused if theré were no redress against unjust or illegal 
ordera passed under section 243 of Act VIII. of 1859, I am of 
opinion that it was the intention of the ere that an 
appeal should lie. 

. Parar, J.—I agree in`the decision of the Chief Justice, and 
the arguments by which he has supported it. 
: MACPHERSON, J.—I also concur with the Chief Justice. 

§ te ees . . 
Before Sir Barnes Peacock, Ki, Chief Justice, Mr. Justica Bayley, 
Mr. dusta L. S. Jackson, Mr. Justice Macpherson, and Mr. Justice Mitter. 
MAHESH CHANDRA BEN v. TARINI. 

Regulation XVII: of 1806—Notice of Foreclosure-— Year of Grace, 
The year mentioned in section 8 of Regulation XVeL. of 1806 is to be reckoned 


from the date of the service of the notice under that section. 


`- Tyrs dase came before a Division Bench (Pzacoon, C. J., and 
Mirrzr, J.) on special appeal from a decree of the Principal 


‘Q) 1 W.R (MA) 1L (3) 2 W. R. M. A.,) 49. 
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mortgaged land after foreclosure. 
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The suit was for possession of 
The defendant claimed to be 


entitled to redeem. She had deposited the mortgage-money 


on the 9th December 1865. 


On the plaintiffs own showing, 


the, notice under section 8 of Regulation XVII. of 1806 was 
not served upon her till the 9th December 1864, but the Judge’s 
perwana was dated 24th November 1864. The question was, 
whether the deposit by the mortgagor was within the year 


mentioned in that section. 


There being a‘conflict of decisions 


‘on the point, the following question was referred for the opinion 


of a Full Bench: 
e “From what period is the 


e 
year mentioned in section 8 of 


“Regulation XVII. of 1806 to be reckoned ?” 


The question was referred with the following remarks by 


Pxracoox, C. J.—According to the plaintiff’s own showing, 
the notice was not served until the 9th of December 1864, and 
thg mortgage-money was deposited on the 9th of December 1866. 
Excluding the alleged day of service, which, according to the 
authorities, must be excluded, the money was deposited within 
one year from the date of the service. The perwana of the 
Judge was dated the 24th of November 1864, and if the year 
for the deposit of the mortgage-debt is to be calculated from 
the date of that perwana, and not from the date of service, 
the deposit was not made in time. i 

According to the decisions of the late Sudder Court, the 
year within which the mortgage-money is to be deposited, is to 


` be regkoned from the date of the issue of the perwana; and 


by a Circular Order of that Court (1), it was ordered that the 


(1) Circular Order of the 9th April 
1817.—“ It having come to the’ know- 
ledge of the Court, that the written 
notification to tho mortgagor, directed 
in that section (that is section 8 of Re- 
gulation XVIL of 1806)? instead of 
being immediately issucd, as evidently 
intended by the express terms of the 
‘Regulation, is sometimes delayed for a 
month, and upwards, whereby the mort- 
gagee’s application for foreclosure is not 
made known to the mortgagor as early 
as it ought to be, whilst at the same time 
the year allowed for redemption must 


necessarily be calculated, as proscribed, 
from the date of the notification, the 
Court are of opinion, that whenevcr a par- 
wana to a mortgagor, or his legal repre- 
sentative, containing the notification pre- 
scribed in section 8, Regulation XVIL of 
1806, may not be issued on the date of 
its being ordered, it showd bear the 
date on which it may be actually*issued, 
instead of that on which the perwana 
may be ordered; and that the term of one 
year allowed for redeeming the mertgage 
should be calculated from the date so 
inserted.” 
. E—2 
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perwana should bear the date on which it should be actually 
issued, instead of that on which the order was made; and that 
the time of one year allowed for redeeming the mortgage shotld 
be calculated from the date so inserted. There was also a 
recital in that Circular Order that the year allowed for redemp- 
tion must necessarily be calculated, as prescribed by the Regu- 
lation, from the date of the notification. . 
If this question were a new one, upon which no decisions had 
been pronounced, I should have had no doubt whatever that” 
the words, “ within one year from the date of the notification,” 
used in section 8,of Regulation XVII. of 1806, meant within 
one year from the time of the service upon the mortgagor of the 
perwana containing the notification, and not from the date of the 
perwana or ‘hotification. I? isclear that the legislature intended 
that the mortgagor should not be foreclosed, unless he should 
fail in redeeming the mortgage within one year from the time of 
his having notice of the application made by the mortgagee under 
section 8 of the Regulation, and of its being notified to Hm 
that the mortgage would be finally foreclosed, if he should fail 


* to redeem within®one year from the time of his receiving the 


notice. Section 8 directa that the Judge, on receiving such 
written application from the mortgagee, as specified in that 
section, shall cause the mortgagor, or his legal representative, 
to be furnished, as soon as possible, with a copy of it, and 
shall at the same time, that is, at the time of the mortgagor’s 
being furnished with a copy of the application, notify it 
by a perwana, under his seal and official signature, that 
if he shall not redeem the property mortgaged in the minner 
provided for by the preceding section, within one year from 
the date of the notification, the mortgage will be finally ore- . 
closed. The Judge is required, at the time of furnishing the 
mortgagor with a copy of the application, to notify it by a 
perwana, that if the mortgage shall nob be redeemed with- 
in one year from the date of the notification, the mortgage 
will he f8reclosed. The year is to be calculated from the 
date of the notification, not from the date of the perwana, 
and in order to notify by a perwana, I apprehend it is necessary 
that the perwana should be made known, or served upon 
the person who is to have the notice. The Judge cannot be said 
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+o notify by a perwana, so long as the perwana remains in 1865s" o 
the Judge’s Court or with the Nazir. It was evidently in- Manzan 


tended that the perwana should be served at the time at which ae Sen 
a copy of the application is furnished. : ; TARI 
The Regulation contains a preamble, reciting the grounds Ss us 


“upon which it was enacted. The recital applicable to this 
part of the Regulation is as follows: 

“Tt is further requisite for the purpose of preventing im- 
“pr ovident and injurious transfers of landed ‘property at an inade- 
quate price, by the forfeiture of mortgages, accompanied with 
a condition of sale to the mortgagee, if the.gmount advanced e, 
be not re-paid within a stated period, that an equitable prò- i 
vision should be made for allowing redemption of the estate 
within a reasonable and limited ‘period, on payment of the 
‘principal sum lent, with interęst thereupon, if the mortgagee 
shall not have been put in possession.” But there would 
‘be little equity in allowing a mortgagor to redeem his estate 
within one year from the date of a perwana not served upon 
him, or of which he should have no notice at all, or no 
notice until the period of one year fromethe date of the 
perwana should have actually expired, or be upon the eve 
of expiration. I apprehend that the legislature intended that 
-the mortgagor should have one year to redeem from the time 
at which it should be made known to him that the mortgagee 
had applied’to foreclose. 

‘I cannot consider myself bound by any Circular Order issued . 
by the late Sudder Court. There are several decisions of that 
Court: to the effect, that the year ‘allowed for redemption in 
section 8 is to be calculated from the issue of the perwana, 
_ and that the date of it is to be taken as the period of issue. š 
‘In Kanhai Lal Thakur v. Ras Mani Dasi (1) the Court 
say: “The Court on this head observes, that it has been 
repeatedly held that the date from which the period is to'be 
counted is the date of the notice issued, and the defendant is 
in error in supposing that it should be counted from ethe "date 
of sefvice of the-notice. This rule has been adopted “not "only 
with reference to the terms of the Regulation XVII. of 1866, 4 
but also to the principle of the enactment. The one pear’s e’ 

(1). 8. D. Rn, 1846, 282, 
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grace allowed by law to the borrower, after the period men- 
tioned in his own engagement has expired, being clearly matter 
of favour; there can be no reason for allowing any further 
indulgence, and tle Act must be construed strictly and to the 
letter.” But what favour or indulgence is there in allowing a 
mana year to redeem from the date of a notice, which may not 
have been served upon him until after that year has expired, 

or until the day before it expires, for that is the effect of hold- 
ing the date of the notice of perwana to be the period fot" 
which the year is to be calculated ? 


‘A reference was made to Mr. Justice Naesheaans Boek 
on mortgages, in which it is said, “so if the notice of foreclosure 
is not served on the mortgagor until the last day of the year 
of grace, he will have no time left him for redemption.” If 


. the construction contended for is correct, it may be added, 


that, if it is not served on the mortgagor until after the last 
day of the year of grace, the mortgage may be actually fore- 
closed before the ‘mortgagor is aware that any ponro of 
foreclosure have been taken. 


There was another case of the late Sudder Court on the 
19th of June 1847, No. 152 of 1845, in which that Court held, 
that the year was to be reckoned from the date of the notice, 
and not from the time of service,-and they reversed the decision 
of the Judge who found that it was the custom in his district 
to calculate the period from the date of service of notice; 
and they said, “ we are of opinion that a local custom cannot 
be pleaded against the law as established by Regulation, Cir- 
cular Order, and Precedent.” Ihave already stated that, in my 
opinion, the law that the period was to be reckoned from the 
date of the notice, and not from the date of service, was not 
established by. Regulation. It could not bo established by 
Circular Order; and I believe, that up to that date, it had not 
been established by precedent. In reversing the decision of the 
Judge, Mr. Tucker, in admitting the Speca Appeal, quoted 
as æ precedent the case of Hossein Ali Khar v. Mussamut 
Phulbas Kunwar (1). But it is evident that he could not 
have read the case in detail, and that he formed his opinion of 


(1) Sc, S. D. Ry 1825, 5, 
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the effect of the decision merely from the mo note of the 
report. He said, “ the Circular Order dated the 9th of Aprila 


18}7, was issued for the guidance of the Courts in this matter ; ` 


and it,seems to call for explanation why a eustom opposed to 
that Circular is still allowed to prevail and to overrule what has 
been declared to be law upon the subject.” Now, I have read 
in detail the case cited, and have formed my opinion of the 
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effect of that decision, not merely from the marginal note. In - 


“that case, the Officiating Chief Judge, Mr. Harrington, held, 
that as the borrower had been ordered by the notice to pay the 
principal sum within one year from the reqeipt of it, and as 
it was proved that he had done so, he had saved his right of 
redemption, although he had not redeemed within the period 


_ of one-year from the date of theenotice. The s€cond J udge 


also held expreasly, that the year commenced from the date of 
notice. But he added, that if the date from which the term of 
one year was to commence, was held to be the date of the 
ismie of the notice, it would appear that the full period of 
one year had not elapsed; for it might be presumed that the 
notice had not been given to the Peada who was to serve it 
before the 19th of September 1814, the date on which notice 
was issued, and that the money was paid into the Treasury 
before the close of the 19th of September 1815. But the 
notice itself was dated the 28th of June 1814, and it was 
clear that the money had not been. paid into Court within 
one year from that date. He- held that thè right of the 
borrower was reserved under the section above quoted, 
evene as contended by the Court’s Circular Order of the 
19th of April 1817. But he added that-the Circular was not 
passed, when the transaction to which the case referred 
occurred; and the borrower was then guided by a prevedent 
laid down by Mr. James Stuart, former third Judge of the 
Court, on the 24th of July 1813, in the case of Lutchput Rai, 
petitioner, wherein ft was laid down that the term of one year 
was to be reckoned from the day on which the notice was served 
on tle borrower. 

This case shows that at a period. antecedent to the Circular 
Order of 1817, and much nearer to the time when the Regudation 
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was passed than the year 1846, the date of the deciston to 
which I have already referred, it was held by the late Sudder 
ES Court, that the period of one year was to be reckoned from he 


Tann. time of the service, and not from the date of the notice. The 


e 
e 


Judges of that day must have had quite as good, if not better, 
means of knowing what was the intention of the legislature 
than the J udges who issued the Circular Order in 1817, and 
those who seemed to consider that explanation was necessary 


-why the Judges should act in opposition to that Circular. bad 


There has, therefore, been no uniform course of decisions 
from the time when the Regulation was passed to the present, 
that the period” is ‘to be reckoned from the date of the notice. 
Farther, the case of Hossein Ali Khan v. Phublas Kunwar 
(1) is important as shewiag that the perwana at that time 
directed that the payment was to,be made within one year from, 
the receipt of it, and not from the date of the perwana itself, 
That, and the custom upon which the Judge acted in the case 
cited from the degisions of 1847, lead me to think that it is aot 
improbable that in the perwanas issued up to the date of the 
Circular of 1817, it was notified to the mortgagors that the 
estate would be foreclosed, unless redeemed within one year 
from the receipt of the perwana. l 

In the present case, the notification mentions the period of 
one year, without expressly stating from what period that year 
is to be reckoned. Not saying that it was to be reckoned from 
the date of tHe perwana, the borrower would naturally and 
reasonably conclude that the time was to be reckoned from the 
time at which he received the perwana, and not from the date 
of it, and he did redeem within that period. If that be the 
true construction of the perwana, the case falls expsessly 
within the authority to which I have referred from the 
4th volume of the Sudder Dewanny Reports. But as the deci- — 
sions of 1846 and 1847 were followed by Abdul Hamid v. Saha- 
on-nisa Bibi (2), and two of the Jiidges’ of the High Court 
have held that they considered themselves bound by the deci- 
sions n which they had reluctantly acquiesced in a former 


(1p Sel, 8. D. R., 1825, 5. (2) S. D. R., 1858, 1477, 
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-complète in all respects, is_lying idle in the Sherista of the 
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case, I do not think it right to decide this case without reference 1868m” « 
to a Full Bench. Mauzsit 


CHANDRA ÑEN 


- Fhe reasons given by the Judges of the Division Bench v. 
in Sarup Chandra Nag v. Banamali Pundit (1), to which E 7482 
haye referred, are very strong to show that the time ought : 
to be reckoned from the service, and not from the date of the 
perwana, 

I should remark that the decisions even from 1846 are not 
‘uniform. -The Circular Order says, that the year allowed for 
redemption must necessarily be calculated from the date of the 
notification, and therefore it directed that it should bear date on 7 
the day on which it was actually issued, and that the period of 
one year should be calculated from the date so inserted. The 
construction was, that the time should be reckoned from the 
date of the notification, Ther order consequent upon that ` 
construction of the law was, that the date of the notification $ 
was the day on which it was issued. i 

The decision of 1846 was that the date frofa which the period 
was to be counted was the date of the notice. The decision 
of 1858 was that it was to count from the Yate of the issue 
of the notice, and that decision was considered by the Division - 

Bench of this Court, in the case of Sarup Chandra Nag v. Bana- 
mali Pundit (1), to mean, not the date of the document itself, viz., 
the date of its being signed, but the date of its issue by the Court. 
They say: “ This ruling, it must be said, finds but little counte- 
nance in anything which appearsin Regulation XVII., and is not 
perhaps always capable of being applied. We understand it in 
effect fo lay- down that no time should be counted against the 
mortgagor during which the perwana, although it may be e 


Court; and that whatever may be the actual date when the Court 
put its hand to the document, still it is not to be treated as a 
notification within section 8, until it has become an active order 
of Court. We are willing to concur in this view, considering 
as we do, that the notification intended by the legislature is not 
made until even a later period.” Turning to the facts of the 
case, the Court was of- opinion that the perwana was not > 

l Q) 9 W. R, 116. = 
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. issued as long as the Nazir kept it in his desk, and that it was in 


fact first issued when, on the 23rd of August 1864, it was 
handed to the peon for delivery. Why it was not an active 
order while lying i in the desk of the Nazir, but would be an 
active order whilst kept by the peon in his pocket, I am ata 
loss to understand. -I cannot feel myself bound by. the decision 
of 1858, ifitis capable of such a meaning. How the mortgagor, 
who is to steer his course according to the notification, is to 
ascertain how long the order may have been kept in the desk 
of the Nazir, or how long in the pocket of the peon, there is 


` nothing to'show* Whatever is to be the construction of the 


Regulation-in question, I think.it should be clearly defined, and 
it should be laid down iù such a manuer, that the borrower 
may know within what period it is notified to him, that he-must 
redeem the mortgage in order to@revent a final foreclosure. 
Seeing that the decisions are conflicting, and that there is 
no uniform course of decisions by which we can be guided, I 
think we ought to Gecide this case according to what we beli€ve 
to have been the actual intention of the legislature, and that 
is, that the year if to be counted from the date on which the 
borrower has notice ‘of the application to foreclose, and has it 
notified to him by the service of the perwana that he is to come 


‘in and redeem, if he wish it. 


The opinion of the learned Judges upon the question proposed 
to them was delivered as follows by 


Peacoox, C. J.—The Court is of opinion that thé year 
mentioned in the Regulation ought to be reckoned from the date 
of the service of the notice. I can add nothing to what % said 
when the case was referred by the Division Bench. It is un- 
necessary to determine what would be the case, if the mortgagor 
should keep out of the way to avoid service. 
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Before Sir Burnes Peacock, Et, Chief Justice, Mr. Justice Bayley, Mr. 
ustice L. S. Jackson, Mr, Justice Mucpherson, and Mr. Justice Mitter. 


KAIU ALI JAWARDAR v. LAKHIKANT CHUCKERBUTTY.* Pa 
ug. 
Cros Decree—-Sal-off — Purchase of a Decree—Act VIII, of 1857, s. 209. =e 


Tho purchaser of a decree held by A. against whom B. holds a cross-decree, 
takés it subject to a set-off on account of B.’s decree, 
~ Karm ALI and Ashraffunnisa had cross-degrees one against the 
other in the same Court. Lakhikant Chuckerbutty purchased 
the rights and interests of Ashraffunnisa in her decree against 
Kaim Ali, -Lakhikant subsequently proceedef to execute the 
decree of Ashraffunnisa against Kaim Ali, who claimed as 
set-off the amount of his own crossdecree against, Ashraffun- 
nisa Both the lower Courts disallowed the claim of Kaim į 
Ali, and held that Lakhikatt was entitled to execute the 
decree he had purchased without any such set-off The case E 
came on before L. S, Jaoxson and Hosnouse, JJ., by 
whom the following question was referred for the opinion of a 
Full Bench: ° 

“ Whether a party taking by assignment a decree obtained e 
by A. against B., does or does not take it subject to a set-off on 
account of a POATE in the same Court obtained by B. 
sgan A. ?” 


The question was referred by the learned J udges with the 
following remarks by 


Jackson, J.—There is, in support of the view taken by the 
Judge; a decision of a Division Bench of this Court, Sheikh 
Raziuddin v. Sheikh Jehangir (1). Iwasone of the Judges who e 
passed that decision, the soundness of which has since been ques- æ 
tioned, and upon further consideration I am myself inclined to 
think that the decision was mistaken, at least upon the grounds 
on which we based it. e That decision, I think, was right upon 
the facts of the case; but the principle upon which we lecided, 
I think, was erroneous. The point was ona subsequent» occasion 


* Miscellaneous Appeal, No. 618 of 1867, from a decree passed by the Officiating 


Judge of Jessore, affirming a docree of the Priucipal Sudder Ameen of that district. a 
. 

(1) 5 W. R, (M. R.), 22. 7 
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9 1868 referred for the opinion of a Full Bench, but was not décided, 
Kam: Aut inasmuch as it was found that for other reasons the two decrees ` 
JAWARDAR : . : f : 

v. were not capable of being set-off one against the other. In«his 
pers case, however, tlfe point clearly arises, and it now appears to 

+ Berry. me that Lakhikant purchasing the rights and interests of Ashraf- 

funnissa, was entitled to execute her decree, in like manner and ’ 
to the same extent as she might have done, and not otherwise 
or further. It is admitted that, when he made the purchase, 
there was outstanding against Ashraffunnisa the cross-decreé 
of the same Court, which was altimately affirmed on appeal; 
> consequently, hoth at the time of his purchase, and at the time 

_ When he made the application to execute Ashraffunnisa’s decree 

stood subject, within the meaning of section 209, to a set-off of 

the cross-decree. I am, tiferefore, at present inclined to think 

that the appellant before us ought to succeed, but as the decision 

which I have-referred to has not been overruled, I think the 

case must be referred for the opinion of a Full Bench. ` There is 

a decision to the opposite effect by Loch and Macpherson, JP,— 
` Nanda Kumar Bakshi v. Kunja Kishor Roy (1). 


- Mr. Allan and°Baboo Banshi Dhar Sen for appellant. 


Baboos Khettra Nath Mookerjee and Lakhi Charan Bose 
for respondent. 


The opinion of the learned Judges upon the inesnes proposed 
to them was delivered by . 


_ PEACOCK, C. J.—The case is almost too clear for argu- 
ment, We entirely agree with the view which was expressed 
by Mr. Justice Jackson, when the case was referred for the 
° opinion of a Full Bench, viz., that the purchaser of. the sights 
- and interests of the decree-holder was entitled to execute the 
decree purchased, in like manner and to the same: extent as 
the original decree-holder might have done, and not otherwise 
or further; and, consequently, that the purchaser took it subject’ 
to the rights of the judgment- -debtor to set-off his cross-decree, 


(1) 6 W. R, QL R), 73. 
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Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Bayley, Mr. Justica 
L, S. Jackson, Mr. Justice Macpherson, and Mr, Justice Milter. 


BAKRANATH MANDAL v. BINODRAM SEN.* 


Ryot not Jag a Right of Occupancy—Ground- of Enhancement—S. 13, 
, Aot X. of 1859.. i 


* Section 13 of Act X. of 1859 is applicable not merely to ryots having rights of 
occupancy, but to all under-tenants and ryots. The landlord cannot ‘by giving 
notice of enhancement, compel the tenant to pay more iy a reasonable rent, and 
he cannot enhance without notice specifying the grounds Sf enhancement. The 
onus of proving the existence of the grounds alleged is upon the landlord. 


‘Tis was a suit for enhancement of rent after service of 
notice. The defendant was a tenant without right of occupancy. 
The Deputy Collector dismissed ‘the plaintiff’s suit, holding 
that he failed to prove the reasons for which enhancement was 
sought. On appeal, the Judge reversed thjs decision, on the | 
‘ground, that a tenant-at-will must either pay the rent demanded ` 
or quit the tenure. The defendant appealed go the High Court. « 
The case was heard before L. S. Jackson and Mitter, JJ., by 
whom the following question was referred for the opinion -of a 
Full Bench: 
“Can a landlord recover rent at an enhanced rate from a 
ryot who has not a right of occupancy, otherwise than on proof 
of the existence and the reasonableness of the grounds stated 
in his notice served under section 13, Act X. of 1859?” . 


The learned Judges referred this aneson with the paOloy an 
remarks :— 

Jåcgson, J.—The Judge in his eae in this case, clearly 
relies on the authority of Kubir Sirdar v. Golak Chandra Chucher- 
butty (1). - In that case the Judges say: “ We think that in the 
case of a-tenant-at-will, the grounds on which notice of enhance- 


_ ment was given are mere superfluity; the tenant must either 


go or stay. Nor has he any right to claim the prevaifingsrate.” 
` m Special Appeals, Nos. 1911 and 1985 of 1867, from a decree passed by the 


ff oe of Beerbhoom, ae n decree of the Deputy Collector of that district. 


Ea 3 W. R. (Act X. Rul.), 126.” 
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i888 In the other case, which was cited by -the respondents vakeel, 
Baxranatu Rammani Chucherbutty v. Ali Baksh (1), the Judges observe: 

MANDAL e We do not desire to say that, in like the present, a 
e 0 e y » in a case p ; 

Briona suit for arrears of ‘rent on the footing of the notice of enhance- 

ie ment might not be successful. A ryot not possessing a right of 

occupancy upon receiving such a notice, must be aware, that 

if he will not agree to the landlord’s terms, he has no alter- 

native but to go out. If under these circumstances, he chooses 

to remain, without remark, in the use and occupation of the” 

land, he may well be taken to have acquiesced in the terms of ` 

- the notice, eyen though these be couched in words which refer 

l rather to regular enhancement than to a bare proposal for a 

. -new rent.” And this seems to have been the opinion of the 

bd Court in th case of -Kubi? Sirdar v. Golak Chandra Chuckher- 

= butty (2). These latter observations really amount to no more 

than a mere dictum. The case then before the Court was a 

suit for a kabuliat at an enhanced rate, and in that suit an 

order for a remar was made. But the ruling in the’first offse 
to which I have referred is clear and unmistakable. 

It seems to me*now that the point has arisen again, quite 
unreasonable to hold that, when the Legislature has required 
a written notice to be served upon the tenant, stating the 
grounds upon which enhancement is sought, such ground is 
mere “ superfluity.” 

I am of opinion that when notice has been served upon a 
tenant (not being a ryot with a right of occupancy) under 
section 13, and when that tenant does not agree to pay at-the 
rate mentioned in such notice, the landlord has the option of 
removing him from the land, or allowing him to remain;.and I 
° think, when the landlord has not given him notice, but has 
allowed -him to remain in occupancy which the ryot, for his 
own part, retains, it must be considered that the parties have 
agreed to continue the relation of landlord and tenant, and to 
leave to the arbitrament of the Court whether the rent claimed 
- is fair an@ equitable. 

It cannot be said that what the Legislature directs to be essen- 
° tial to the notice of enhancement, is a mere superfluity. The 
° (1f 4 W. R. (Act X, Rul), 46. (2) 3 W. R, (Aot X. Rul), 126. 
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difference between a ryot having a right of occupancy and 
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a ryot not having a right of occupancy, is that, in the case of the Barranara 


former, the landlord in his notice of enhancement is restricted 
to the grounds stated, in section 17, and in ‘the case of a ryot 
not, having a right of occupancy, he may state „other grounds, 
and if those grounds are disputed, it is for the Court to deter- 
mime whether the grounds are just and reasonable. 

A case which supports this view is brought to our notice by 
Baboo Gopal Lal Mitter—Jiwan Lal Jha y. Kalinath Jha (1), 
the marginal note of which runs thus :—‘ In a suit for enhance- 


ment, the rent demanded must be proved to be fair and equitable, - 


even if the tenant has no right of occupancy.” This opinion, 
however, is in conflict with the ruling in Kubir Sirdar v. Golak 
ORnet CEN dutty (2). e 


e 

MITTER, J tI entirely concur. It appears to me that the 
special appellant in this case is clearly entitled to a notice 
unĝer section 13 of Act X. of 1859, before“he can be called 
upon to pay a single pice more than what he paid in previous 
years. 

It is admitted: that he is an under-tenant holdin the land 
without a “ written. engagement, or under a written engagement 
not specifying the period of such engagement;” and, therefore, 
according to the very expréss ‘wording of that sectidn, ‘he is 
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entitled to the notice as specified therein; or, ip other words, - 


to a notice which shall specify the particular ground upon which - 


the enhancement is sought. 

It has been said that the ryot has no right of occupancy ; this 
circumstance is perfectly immaterial. All that the law says, 
section 8, Act X. of 1859, is this: that ryots not having rights 
of occupancy are not entitled to pottas, except upon such 
terms as may be agreed upon between them and the persons to 
whom the rent is payable. But it does not say that when a 


` non-oecupant ryot is sued for enhancement, he is not entitled to 


call upon the landlord to prove the particular grounds oh which 
the notice has been served. Itis neither fair nor equitable to 
hold that, when he is sued for rent, he should be called upon 


(1) 5 W. B. (Act X. Rul), 41. (8) 3 W. R. (Act X. Rall), 126. 
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e 
to pay. any thing more.than what is fair and reasonable, and 
nothing is . fair or reasonable that is inconsistent with the 


grounds of the notice that has been served upon him. The 


landlord might have asked the ryot to quit the land; but if he. 


chooses to demgnd rent from him, he is cntitléd to recover what 
is fair and equitable. “ 
The provisions of the next section (section 14) very clearly 


_lay down, that when a ryot has been served with notice by’ the 


landlord, he can sue the landlord for excessive demand of rent. 
Section 10 provides, that “every under-tenant or ryot from whont 
any sum is exactetl in excess of the rent specified in his potta, 
or payable under the provisions of this Act, whether as Abwab, 
or under any other pretext, and every under-tenant, ryot, or culti- 
vator, from whom a receipt is withheld for any sum of money 
paid by him as rent, shall be entitled to recover from the person 
receiving such rent, damages not exceeding double the amount 
so exacted or paid,” &c. ` f: ; 
Now unless th® landlord is in a position to make out the 
grounds of enhancement assigned in the notice, the rent which 
he has asked for #& rent which is not payable under Act X. of 


- 1859; and if the grounds do not exist, or do not exist to the 


' extent alleged by the landlord, the tenant is entitled to sue him 
` for damages. Under these cireumstances, I think that it is 


not desitable to depart from a rule laid down by the Legislature, 
on a mere assymption that it is a mere superfluity, in the largest 
number of cases to which it applies. E 


‘’ Baboo Debendra Narayan Bose for appellant contended, that 
section 13 of Act X. of 1859 applied. Whether the tenant had 
a right of occupancy or not, a notice must be served, spécifying 
the rent to which he will be subject for the ensuing year, and the 
ground on which an enhancement is claimed; and the landlord 
is bound to prove the actual existence of the ground or grounds 
stated in the notice. 
e 


‘ f 

Baboo Khettra Nath Bose for respondent contended, that 
the object of the notice contemplated by section 13 is merely 
to ibform the ryot not having a right of occupancy, of the 
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amount .of rent which the zemindar asks from him for the 
ensuing year, leaving him the option either to abide by 


the*terms of the zemindar or to relinquish his jote. For occu- 
pant ryots a separate provision is made by ‘section 17, which 


spegifies particular grounds for enhancing their rent; but no 


such specification is contained in section 13. 


The opinions of the learned Judges upon the question pro- 
posed to them were as follows: 


Pracooxr, C. J.—I entertain no doubt whatever in this case. 
Section 13 is not applicable merely to ryo having rights 
of occupancy, but to all under-tenants or ryots. It enacts 
that no under-tenant or ryot who holds or cultivates land 
without a written engagement, or “under a writfen engage- 
ment not specifying the peried of such engagement, &c., 
shall be liable to pay any higher rent for such Jand than the 
rent payable for the previous year, unless a written notice shall 
ha¥e been served on such under-tenant or ryt on or before the 
the month of Chait; specifying the rent to which he will be 
subject for the ensuing year, and the groffad on which an 
enhancement of rent is claimed. This section is applicable to 
ryots who have not gained a right of occupancy, as well as to 
ryots who have aright of occupancy. Speaking for myself, I 
have no doubt that a ryot who has held, without any period 
for the duration of his tenancy having been fixed, although he 
may not have gained a right of occupancy, cannot-have his 
holding determined without a reasonable notice to quit, and that 
a notice given in the last month of a current year would not be 
sufficient, 

By’ section 19, a ryot may relinquish possession by giving 
notice to his landlord in or before the month of Chait of the 
year preceding that in which the relinquishment is to have effect. 
If the land-owner, instead of giving notice to quit, requires 
the ryot to pay a higher rent than that paid in the previous 


- year, the ryot is not bound to continue to hold the land’ at gsuch 


enhanced: rent, but is at liberty to quit upon giving notice in or 
before the month of Chait. The landlord, however, cannot, 
by giving notice of enhancement, compel the tenant to” pay 
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e 
more than a reasonable rent, and he cannot enhance without 


notice, specifying the grounds of enhancement. If giving notice 
of enhancement in or before the end of Chait to a ryot ‘not 
having a right of ‘occupancy, he could enhance the rent to any 
amount he pleased, the ryot might suffer great injustice. Jor 
the landlord might give him notice of enhancement to an exor- 
bitant amount at the last moment of the month of Chait, 
when it would be too late for the ryot to quit without bein 

liable to pay rent for the ensuing year under section 19, Act X. 
of 1859. The notice might be sent on thè last day of Chait 
from the land-agyner’s kutchery at a long distance, .when it 
would be too late for the tenant to send notice to his landlord 


„under section 19 of his intention to relinquish possession ; and 
if the tenant should quit? without such notice, he would be. 


liable to pay rent (see section 19). ` 

When section 13-required that the notice of enhancement 
should specify the grounds of which the enhancement should be 
claimed, the LegiStature could not have intended to compel the 
land-owner to do that which they considered to be superfluous ; 
still less could théy have intended to compel him to do something 
worse than euperfluous, viz. to specify grounds of enhancement 
by which he was not to be bound. Section 14 authorizes the 
tenant to contest his liability to pay the enhanced rent demand- 
ed of him, either by complaint of excessive demand of rent, 
or in answer to a suit preferred against him for recovery of 
arrears of the enhanced rent. I think it clear that the meaning 
of the Legislature was that the grounds specified for enhance- 
ment should be such ans to justify the enhancement, and that 
their existence should be proved in the suit in which the tenant 
should contest his liability to enhancement. : 
~ It was contended in argument that the landlord may enhance 
the rent of a ryot not having a right of occupancy to any 
amount he pleases, and may specify any gyounds that he pleases 
for such enhancement; and that he is not bound to prove that 
any qf sfich grounds exist, and that it is for the ryot to prove 
that no such ground exists. If such ‘an argument were tenable, 
a landlord might give notice that he intends to enhance to some 
exorBitant amount, upon the ground that he is a grasping oppres- 
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sive landlord, having no regard for justice or fair dealing, or for 
the interests of any one except himself. It might be difficult, 
if ubt impossible, in many cases, for a ryot to disprove the 
grounds alleged, by showing that the landlord was not a person 
of ghat description. This shows that the grounds must be 
reasonable, and such as to justify the enhancement claimed. The 


. onus of proving the existence of the grounds alleged is upon 
- the land-owner. It appears to me that the Judges who referred 


this case came to a right conclusion that a landlord cannot 
-enhance the rent unless he states the grounds on which he seeks 
to enhance; and that if those grounds are disputed, it will be for 
the Court to determine whether they exist, and whether thef 
are such as to justify the enhancement. Section 8 has been 
referred to, but it appears to me to have nothing to. do with the 
question. It-merely says, “ryots not having rights of occu- 
pancy are entitled to pottas only at such rates as may be 
agreed on between them and the persons to whom the rent is 
payable.” A ryotis not at liberty to comp€l his landlord to 
give him a potta at any rent he pleases. 


e 2 
BAYLEY, JACKSON, MACPHERSON, and Mirrer, JJ., con- 


curred. 


Before Sir Barnes Peacock, Kt, Chief Justice, Mr, Justice Bayley, Mr. Justice 

L. S. Jackson, Mr. Justice Macpherson, Mr. Justice Mitter, and Mr. 

` Justice Hobhouse. y x 

THE MAHARANI OF BURDWAN v. SRIMATI BARADA- 
s _BUNDARI DEBI.* 
Arrest of Pardanashin Women in Execution of Decree—Act VIII. of 1869, 
s. 21, 

Pardanashin women, or women who, according to the usage of the country, 
ought not to be compelled to appear in public, are not exempt from arrest in execu- 
tion. of a decree, g 


AN application for the arrest of a Hindu lady, in execution of a 
decree for money against her, was made to the Principal Sudder 


Ameen of Hooghly. He rejected the application, saying :* As the 


judgnfent-debtor belongs to a respectable family, no writ fot her 


* Miscellaneons. Regular Appeal, No, 450 of 1867, from a decree of the Principal 
Sndder Ameen of Hooghly. 3 os ° 
$ ae : 
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. 
apprehension can be issued under the law, and as the record 


Mananastor does not show that any other steps have been taken for the 


recovery of the amount due under the decree, the application 
of the decree-holder for the issue of a warrant of arrest against the 
judgment-debtor must be disallowed, and the case must be struck 
off the file.” An appeal was preferred to the High Court, and 
was heard by L. S. Jackson and HOBHOUSE, JJ., who referred . 
the following question for the opinion of a Full Bench: 

«© Whether under section 21 of Act VIII. of 1859, or under 
any other rule of law’ applicable to the Mofussil Courts, 
women who, aagording to the usage of the country, ought not 
to be compelled to appear in publit, are exempt from arrest and 


imprisonment in execution of decrees?” 
‘se 


The question w was referred by the learned Judges, with the 
following remarks: , 


Jackson, J.—In my opinion a Pardanashin woman, who is 
a judgment-debtow, is not protécted from arrest and -imprison- 
ment in execution of the decree. against her.- The protection 
has been supposes to be conferred by section 21 of the Code of 
Civil Procedure, which provides that “women who, according 
to the custom and manners of the country, ought not to be 
compelled to appear in public, shall be exempt from personal 
appearance in Court.” This exemption, it seems to me, relates 
to altogether a different subject from arrest and imprisonment 
in execution of a decree. In that portion of the Code in which 
the section cited occurs, the Legislature was providing. for the 
appearance of parties to suits, the mode in which they might 
prosecute or defend their suits, as the case might be, and the 
persons by whom they might be represented for that purpose. 
And in cases where other persons might be compelled or 
would be bound to dppear in person, the Legislature, out 
of tenderness for the custom and manners of the country, 
exempted women of a ceria rank from personal appearance. 
The, woed “appearance” I understand to be here used in its 
technical sense, meaning that kind of presence in Court*which 
enables the party to do acts in connection with the suit, and 
whieh -brings him, so to say, face to face with the Court. ` 
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If “attendance” in Court (spoken of in sections 127 and 1868 “@ 
162) be the same ‘thing as appearance, then, doubtless, a native Mauananr or 


B 
. lad? of rank, who was exempted under the 21st” section, might, eee 
if required to attend, plead such exemption as & “lawful excuse’ ee 


under sections 127 and 170; and her failure tq attend would pani Ups. ' 
not then be visited with the penalties authorized by hoap 
sections. 

When the attendance of a party is ordered by the Court, of 
its own motion, or at the instance of the opposite party, it is 
for the purpose of examination in reference to the matters in 
suit. But that object may be attained with almest (though not 
quite) equal efficiency, by examining the party under a com* 
mission; and when it is sought to examine a pergon of this 
class as a witness, section 175 expressly authorizes an examina- 
tion in that way, and section® 179 enables the deposition so 
taken to be read. By such indulgence the opposite party or 
the party affected by the evidence, is not materially prejudiced; 
and inasmuch as, if the exemption were not flowed, the power 
of compelling the attendance of opponents might often be 
oppressively used in cases where such women*were concerned, 
the balance of convenience I think is in favor of the indulgence. 

The 200th section of the Code provides that, if the decree 
be for any specific moveable, or for the specific performance of 
any contract, or for the performance of any other particular 
act, it shall be enforced by the seizure, if practicable, of the 
specific moveable, and the delivery thereof to thé party to whom 
it shall have been adjudged, or by imprisonment of the party 
against whom the decree is made, or by attaching his property 
and keeping the same under attachment until further order of e 
` the Court, or by. both imprisonment and attachment, if neces- 
sary. And the 201st section provides: “ If the decree be 
for money, it shall be enforced by the imprisonment of the 
party against whom the decree is made, or by the attachment 
and. sale of his property, or by both, if necessary.” In 
neither “section does any reservation occur, and Ê cgnnot 
believe that any reservation was intended. The imprisonment 
of the judgment-debtor is one of the means which the law has ° 
provided to enable the execution-oreditor to recover what i$ duo 
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to him. In many cases it would be among the most efficacious ; 


` Mamarantorand, occasionally, if would be the only effectual means of 
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recovering any fhing; and can it be supposed that the Legislature 
meant to take it"away just in the cases where it would be 
most useful ? For if the immunity exists in the case’ of parda- 
nashin ladies, it also exists, for precisely the same reasons, in the ` 
case of persons exempted under the 22nd section; and if thistbe 
the law, any gentleman who happens to have been a member of 
the Bengal Council, during the last few years, and who can 
arrange to keep. his property from attachment and sale, may 
defy his creditoys, if he has any. But there is nothing whatever 


“tn the language of either section 200 or 201. to lead me to 


suppose that it was intended to exempt any one asa member of 
a class fron? the consequefice of a decree against him or’ her; 
that, in fact, it was intended in «his respect to make one law for 
the rich, and another for the poor. 

It was said that, uader section ‘273, a person arrested in 
execution of a Aeree for money is to be brought before*the 
Court; and that when’'so brought, he must “appear ;” and that 
to compel a nattve lady of rank so to appear in Court would 
be to take away the privilege of exemption which section 21 
confers. It seems tome that the coming before the Court in 
custody under a warrant of arrest is not an “ appearance” 
within the meaning of section 21; and that the appearance there 
spoken of is an appearance for the purpose of prosecuting or 
defending the suit. -Whether the appearance-or attendance for 
the purpose of giving testimony is also included, I am not called 


_ upon to decide. 


Something was said, too, in the course of the argument, of 
the common law of the country. We are not showh any 
authority for the exemption of pardanashin ladies from arrest 
under any unwritten law, and I apprehend that the whole 
absolute law on this subject for the Mofugsil Courta, is now to 
be found in the Code of Civil Procedure. 

F gr tRe reasons above stated, I think there is no exemption 
for native ladies of rank, but that, after the taking of any 
preliminary measures, the warrant for execution by imprisonment 
wus? issue in their case as, well as in others (section 221). 
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‘But. a Division Bench of this Court, following a Full Bench 1868 i - 
Ruling, which has not been reported, and of which no trace is MEAS AEA OF 
to be found, has held in Rukini Sundari v. Hiramati Debi (1), y; 
“that women of rank are exempted-from arrest in execution Soraa, 
„of decrees” and an expression in the judgment in Davis y., narı Dasr. 
Middleton (2), seems to accept this ruling as law.’ Under these- 
cireumstances, I conceive that the point. must be referred for an 
authoritative ruling by a Full Bench. 
-* I have not considered the observation thrown out during the 
argument by Mr. Peterson, namely, that the Court in such 
cases has at-least a discretion to allow the warant to issue or’ - 
not, because the decision of the Court below has proceeded on 
the- principle of absolute exemption; and if there is to be a 
discretion, it must be exercised with* reference to the circum- e 
stances of the particular case,of which, in this instance, we j 
-know pothbijg. l 


WoxsHouss, J.—I agree with Mr. Jasticeefackson that the 
question he has put be submitted for the opinion of a Full 
Bench, and I agree also in the opinion he haw given upon that ° 
question. = ` P> 
The decree in this instance was a decree for money, and 
so, under section 201, it might ordinarily be “enforced by 
the imprisonment of the party against whom it wag made.” 
Then by section 212, the decree-holder would state that the 
mode in which the assistance of the’ Court was required was 
“ by arrest and imprisonment of the person named,” and if on 
comparison with the decree all were found to be correct, the 
Court would, under the provisions of section 15, Act XXIII., 
1861,“ order execution of the decree according to the naturo ` $ 
of the application,” i. e., by arrest and imprisonment of the person; 
and then, under section 221, the Gourt would issue “ the 
proper warrant for the execution of the decree,” i'e, the 
warrant for the ‘arrest and imprisonment of the person; and 
under section 222, the officer of the Court would either execute 
that Warrant, i e., would arrest the person, or would show 


cause why it had not been executed. : e 
Q) 2 W. R, (QL A), 33. (2) 8 W. Rọ, 282 P .° 
l ° 2 
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` Ordinarily, therefore, if a judgment-creditor in execution of 


*  Manaraxtorhis decree for money applied for the arrest and imprisonment 
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of the person “of his judgment-debtor, the Court would’ be 
compelled, if all were regular, to cause such arrest and 
imprisonment. | The burden, therefore, in this case is upon the 
judgment-debtor to show why she should be exempted from this 
ordinary rule. Mr. Peterson for the judgment-debtor in this 
case, relies on section 21 read with section 273 of Act VIIL., 
1859, and by the light of Regulation IV., 1793, and of various 
precedents of Division Benches of this Court, The first prece- 
dent quoted is the case of Rukini Sundari Debi v. Hiramati 
Debi (1). In this case the learned Judges distinctly ruled that 
“women of rank are exempted from arrest in execution of 
decrees.” This decision wis based professedly on some previous 
ruling of a Full Bench; but as éhis ruling cannot be traced, we 
have no clue to the reasoning on which the decision was based ; 
and it is certain that, looking to the express terms of section 21 
of the Act, the wWerding of the decision, as noticed elsewherdin 
a subsequent decision of another Bench of this Court, is not 
altogether accurate. For these reasons, the decision in Ruhini 
Sundari Debi v. Hiramati Debi(1) is no guide to us. The next 
precedent relied upon is the case Davis § Co. v. Mrs. Middle- 
ton (2). The question then arose upon a Small Cause Court 
Referenee, and it was this, viz.; whether an European lady, 
the widow of an officer of the Army, was protected from 


` arrest in execution of decree by the provisions of section 21. 


The answer was in the negative; and, in the course of giving 
it, the learned Judges remarked, that “exemption from arrest 
on process of execution ” was “limited to the women” described | 
in section 21, Act VIII. of 1859,” ù e, “not” to womet “of , 
rank,” but to “women who, according to the custom and manners 
of the country, ought not to be compelled to appear in public.” 
This dictum is clearly in point in this case, but I think that 
‘we cannot give to it its full force, because it was not a dictum 
upon, thé question before the Court which gave expression to it; 
neither can we be guided by it, for we do not know the reasoning 
ou which it was based. 


* @) 2W.R. Gf. A), 33. (2) 8 W. R., 282. 
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- T turn then to section 21 of the Act; and I find that it 1868 << 
occurs in Chapter II., under the heading “ Preliminary Rules.” Maranan or i 
Mre Doyne for the appellant points out that ‘these “ Rules,” v. 
antecedent to section 21, refer solely to applications to the Court, Pe cae 
and appearances of parties in Court; and he contends, therefore, PAP! Deni 
that the words, “personal appearance,” in seetion 21, apply solely 
to appearance of parties to the suit, and not to “personal appéar- 
ance” generally. Ifthe Chapter of “ Preliminary Rules” stopped 
at séctions 21, 22, or if there were no mention in ‘the Code of this 
“ personal appearance ” otherwise than in these sections, there 
would-be force in this contention ; but sections 2%and 24 treat of ° 
matters other than the appearance of. parties, and exemptiot 
from personal appearance is treated of again in section 175, not 
as an appearance as of a party only; and, I therefore, think that 
the provisions of sections 21 and 22 must be treated as giving 
expression to two certain “ Preliminary Rules” of a general 
nature, and not as ` rules to be read in connection with sections 
16%to 20 immediately preceding. Section 2% then is, in my 
judgment, a general rule; and it runs thus: “Women who, 
according to the custom and manners of the coutry, ought not to 
be compelled to appear in public, shall be exempt from personal 
appearance in Court.” That this rule gives exemption to such 
women from personal appearance as parties is admitted, and 
that it also gives exemption from personal appearance as 
witnesses, the provisions of section 175 seem to me (though 
the point is not before us) pretty conclusive to determine. 
But does the rule go further? Does it also give exemption 
from arrest in execution of decree ? 

Mr. Peterson for respondent has referred us to the provisions è 
of section 13, Regulation IV., 1793, as showing the foundation 
of the provisions of section 21 of the Code, and contends that 
section 21 gives a.more definite and more extensive exemption 
than the Regulation itrepealed. This contention is not in my | 
judgment sound; and, on the contrary, I think that, if section 21 
is to be read by the light of Regulation IV., then its pfovigions 
must ‘be held to apply exclusively to exemption from personal 


appearance as parties and as witnesses only. The Regulation ° 
~ in question had for its object the enactment of rules for receifing, a 
-0 * 
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trying, and deciding complaints. Section 2 treated of parties; 


Manarant oF sections 3 to 5, of the complaint and answers; sections 6 and 13, 
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of parties and witnesses; sections 7 and 8, of execution of decrees. 
By sections 6 and 13 it was expressly declared, that if the 
party or the witness were “a Hindu or Mahomedan woman 
of rank or quality which, according to the customs and man- 
ners of the country, would render it improper to compel her to 
appear in a Court of Justice,” she was not to be summoned so 
to appear by any compulsory process, but was to be examined. 
by commission. But by section 7 it is enacted, that when the 


- parties have beea-heard, and the witnesses examined, the Court 


shall give judgment and decree; and if the decree be for money, 
shall execute either by attachment of the person or property 
or by’both.” So that undet the old law, the provisions of which 
have, I think, been simply transferred into the present Code, 
although the women in question. were exempted from personal 
appearance, either as parties or witnesses, they were not 
exempted from ai™st of the person in execution of decree. ® ` 

It is, however, further contended by Mr. Peterson, that the 
policy of the law®is, in accordance with the exact wording of it, 
to exempt from personal appearance in Court those who ought 
not to be compelled to appear in public; that an appearance in 
Court is an appearance in public; and that a person arrested 
under æ warrant in execution of a decree, must under the 
provisions of section 273 “be brought into Court,” and so must 
appear personally in public. 

I remark, that the form of Warrant of Arrest, (a form, I 
would note, in use under the old Procedure, as appears by a Circu- 
lar Order of the Sudder Court of 1st March 1841), provides that 
the person arrested be produced before the Court; but I deubt if 
such production is actually required by any provisions in section 
273 or elsewhere in the Code; and I think it very possible that 
if a lady exempted from personal appearance under section 21, 
were to plead this exemption against tho production before the 
Cougt ufider section 273, the plea would be good in law; but 
whether that be so or not, I think that an arrest dos not 
necessarily involve a personal appearance in public (for the 
deb&r might pay up and avoid production in Court), and 
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appearance. MAHARANI OY 
P think, too, that if ladies exempted under . section 21 are P08 
to be held protected from arrest in execution of decrees, | Ssnum 
BaRsapgsux- 
there might be, as suggested by Mr. Justice Jackson, many pari Jen. 
decrees which would become altogether -infructuous; and I 
agree with my colleague, that we should-not be able to confine 
this exemption to the case of native ladies provided for in that 
section, but should have to extend it to the cases of all persons 
‘exempted by the Local Government under section 22, and sgo 
should be holding that Government to be ‘iavested with an 
authority of the extent and nature of which they were probably 2 
tot in the least aware when they created the exemption to which 
my poneeene refers. 
e 
` Mr. Money for appellant.—The question referred to the Full . 
Bench is, whether a Hindu lady of rank is exempt from 
arfèst in execution of a decree. Such an exemption can only 
be claimed if it is consonant with the provisions of statutory law, 
and the due administration of justice, The only decision which 
holds that she is not so subject, is that in Rukinit Sundari Debi v. _ 
Hiramati Debi (1), that however, was based on a former 
supposed Full Bench Ruling of which no trace whatever exists. 
The next case bearing on the point is the dictum of the Chief 
Justice in the case of Davies v. Middleton (2), where the only 
question was, whether the exemption granted by the Act applied 
to-an European lady. The dictum of the Chief Justice in that 
_ ease merely seems to decide, not what the exemption was, but 
only that whatever it was, it did not apply to an European lady. , e 
Thus the above decisions cannot be deemed binding authorities 
on the point at issue. In order to determine what was the 
practice which formerly existed on this point, it would be 
necessary to advert to.the rules and orders of the late Supreme 
Court. By section 19 of 21st Geo. 3, chap. 70, establishing the 
Supreme Court, such rules are to be made for the execwtion 
of process against natives, as may accommodate the same to 
the religion and the manners of the natives, so far as the same . 
(1) 2 W. R (AL A), 33. (2) 8 W. R., 283. = . 
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may be consistent with the due execution of the laws and attain- 


Manaranı oy Ment of justice. In pursuance of that authority, Rule 85 of the ` 
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20th July 1782 directs that no capias ad satisfaciendum (for which 
a warrant for arrest i in execution of decree is now substituted by 
Act VIII. of 1859) shall issue against a native pardanashin, 
except on affidavit to the satisfaction of the Judge that such 
writ is necessary to the due execution of law and the attainment 


‘of justice, and unless the Judge shall thereupon make an order 


in writing for that purpose (1). In the new rules of the Supr emê 
Court made on the 16th June 1857, sec. 18 of the Plea Rules 
re-enacts the s@rie rule in the same words (2). These. rules 
show that it was not`then considered that pardanashins were 
exempt from arrest, but that instead of a warrant for their arrest 
when necessary to the due execution and the attainment of 
justice being taken out as a Matter of form from the office, 
the same special.order by the Judge was then required in their 
ease, which by Aet VIII. of 1859 is now required in all cases, 

. Under section 22 of Act VIII. of 1859, gentlemen of nk 
may be exempted from personal appearance in Court by ‘the 
orders of Government. But it can hardly be contended that 
these gentlemen ‘are not liable to be arrested and imprisoned in, 


‘execution of decrees held against them. The same reasoning 


will apply with equal force to the case of ladies who are exempt- 

ed from’ personal appearance under the provisions of section 21 

of Act VIII. There is nothing in the Code of Civil Proce- 

dure which declares that pardanashins are not subject to arrest 
in execution of decrees. Section 201 of Act VIII. of 1859, 

with respect to arrest in execution of decrees, is equally appli-. 
cable to whatever party against whom the decree is passed. 

Nor does section 273 of Act VIII. of 1859 make any 
difference. The person arrested may, on being brought before 
the Court, apply for his discharge on the surrender of his 
property; but unless the party arrested requires to make such 
application, he need not make a persoual appearance in Court. 
It ie sufficient if a pardanashin, when arrested, is brought within 
the precincts of the Court, when the Court, under section 276, 


(1), Clarke’s Rules and Orders, 246. (2) 2 Smoult and Ryan’s Rules and 
Orders, 100. 
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Court. If the indulgence granted by section 21 to parda- MAHARANI OF : 


naskins prior to judgment be extended to an exemption from 
arrest in execution of a decree, it will be used us a great means 


of fraud. The habit of making benamis in the names of 


2 


pardanashin women is largely extending ; and if such an 
exemption be granted, parties will ther aby 1 Be enabled to obtain 
the benefits of property and contracts, and at the same time evade 
the corresponding duties and responsibilities: Wives will then 
be able to borrow money for the use of their-husbands, and the 
creditor will be deprived of all claim against thg husband, and, 
unless the wife had tangible property, of all remedy against 
the’ wife. The husbands of European women are liable for the 
debts of their wives, but'as such is no? the law witl® regard to 
the husbands of pardanashin women, the remedy must be against 
pardanashins,.if. proper attention is to be paid to the dus execu- 
tion of laws and the attainment of justice. 

Phe Court'to which an application is made Aas a discretion, 


` under section 221, as to the issuing of the proper warrants for 


the execution of decrees, and it is to be assumeal that the Court 
will properly exercise that discretion, and will only issue a 
warrant for the arrest of a pardanashin after being satisfied that 
no other means exist of obtaining satisfaction of the decree. 


. Mr. Paul, (with him Baboos Bhairab Chandra Banerjee and 
Ambika’ Charan Banerjee), for.respondent.—The principle of 
exemption of native ladies from arrest in execution of ‘decrees 
was never before questioned. Reports of cases do not furnish a 
single decision where the contrary view was held. It was all 
along,’if not expressly, at least indirectly, acquiesced in, that 
according to the peculiar habits, manners, and usages of the natives, 
a pardanashin lady is not liable to arrest in execution of a decree. 
This exemption, though not based on any statutory enactment, is 
founded on custom and usages existing-from a long time back. 
The rule of the late’ Supreme Court cited for the fppellant 
referred to exceptional cases, and was not of general application. 
Under it, a warrant could have been issued by the Chief 
Justice, or any other Judge, only when the special ciréum- 
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> (1868 ` stances of the case, as well as the due administration of justice, 
Manaranr or rendered it unavoidably necessary, and the rule remained a 
ee dead letter. There is not a single instance where advantage 
ponam _ was taken of it By a decrée-holder against a lady of rank. 
va@ Dsn. The custom was thus suffered to acquire the force of a-substan- 
tive law. A Hinda gentleman may waive the privilege granted 
to him under section 21, by personally appearing in Court. By 
so doing, he loses nothing. But a respectable Hindu lady 
cannot do the same." Her personal. appearance in Court might 
very. probably entail on her a loss of caste as well as that of 
- `~ “gocial position, (he Legislature by enacting the Civil Procedure 
Code never intended to override this undoubted privilege of 
exemption of native ladies of rank, which they had enjoyed 


s _ from time fmmemorial. The natives would deem it violent 
7 outrage on their feelings and dime-honored usages if it were 

held that their ladies are Lig to be arrested in execution 
of decrees. 


- Itis contended™that if this exemption were allowed to parfla- 

nashins, it would be used as a means of fraud, by their husbands 
j by creating benami transactions in favor of their wives. But 
? Hindu ladies seldom take any part in the dealings of their 
husbands. It would, therefore, be.hard upon them that they, 
being wholly innocent, should be made to suffer the consequences 
of the fraudulent acta of their husbands by being arrested and 
imprisoned in execution of decrees for debts contracted in their 
names by the latter; consequently, the peculiarly helpless and. 
unprotected condition of Hindu women is a strong argument 
in favor of exemption. 


; $ The opinions of the learned Judges upon the question, pro- ` 
posed to them were as follows: i 


- Peacóox, C. J.—The question which has been submitted 
for the opinion of a Full Bench is whether, under section 21, 
Act VIII. of 1859, or under any other rule of law applicable to 
the Mofd’sil Courts, women who, according to the usage of the 
country ought not to be compelled to appear in public, ‘are 


° exempt from arrest and imprisonment in execution of decrees ? 
ee - It ùppears to, me to be clear that they are not exempt under 
°. œ g 
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any rule or law, unless they are exempt under section 21. 1868 7 
. The only question then is whether they are exempt under Marurasi or 


the *provisions of that section. Looking at the whole of Act ic ie 


VIII. of 1859, it appears to me that Mr. “Justice Jackson „Semat 
expressed a correct opinion when he stated that “a parda- vant Df». 
nashin woman who is a judgment-debtor, is not protected from 
arrest and imprisonment in execution of a decree against her.” 
Section 17, paragraph 5, enacts that, “ whenever the personal 
appearance of a party to a suit is required by the Act, such 
appearance may be made by his authorized agent, unless the 
Court shall otherwise direct,” Sections 19 aad 20 point out ie 
what may be done when an officer or soldier is a party to a 
suit; and-then section 21, upon which the question turns, enacts 
“ that women who, according to the custom and manners of the 
country, ought not to be compelled to- appear in public, shall 
be exempt from personal appearance in Court.” The section 
points out, lst, the persons who are entitled to the exemption; 
and, 2ndly, the exemption to which they are entitled. The 
persons are women who, according to the custom and manners of 
the country ought not to be compelled to appea¥ in public. The 
exemption to which they are entitled is from personal appearance 
in Court. Section 22 exempts from personal appearance in 
Court any one whose rank in the opinion of Government 
entitled him to have that exemption conferred upon him. The 
exemption is the same in both cases, the only difference is that 
women who, according to the custom and manners of the country 
ought not to be compelled to appear in public, have the exemption 
by virtue of the Act, whilst men of rank cannot claim the 
exemption unless the Government confers it upon them. ° 
I c&n scarcely imagine that the Legislature would have 
vested the Local Government with power to exempt any 
class, however high their rank, from arrest in execution of 
decree, so long as it cansidered it necessary that arrest should 
be one of the means which ought ordinarily to be allowed 
for the enforcement of decrees; nor do I believe fhate the 
Legislature, much as it desired to regard the usages of the 
country, ever intended to exempt pardanashin women from 
arrest in execution of decrees, to which all other women’ are 
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subject. There are many cases in which it would be impossible 


Mamaranrorto enforce a decree against a native lady if she were exempt 
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from arrest in execution. She may be a widow or a martied 
woman; she may have separate property; or she may have 
only a small allowance for her maintenance and religious duties. 
Our experience teaches us that native ladies, especially widows, 
unacquainted with the.world, are not unfrequently induced: to 


‘allow speculative suits to be instituted in their names by persons 


who hope to derive’ profit if the suit succeeds, and agree to. 
indemnify the women in whose names the suits are brought. 
In such cases, if the person in whose ueme the suit is instituted, 
has no property and no joint cause of suit, her opponent may be 
harassed by frivolous and vexatious litigation, if, when she 
fails in her suit, he cannot enforce a decree for costs against 
her by arrest in execution. ` ° 


In’ the chapter of Act VIII. of 1859, which relates to 
execution of decwges, it is enacted by section 201, that if ghe 
decree be for money, it shall be enforced by the imprisonment 
of the party against whom the decree is made, or by the 
attachment and sale of his property, or by both, if necessary. 
By section 222 it is enacted, “ that where all necessary prelimi- 
nary measures have been taken, where any such are required, 
the Court, unless if see cause to the contrary, shall issue the 
proper warrants for the execution of the decree.” 


I am not called upon at present to express an opinion whether ` 
a Court would be bound to issue a warrant of arrest in execution 
of a decree against a woman who ought not to appear in public, 
unless it be shewn. that there are no other means available for 
obtaining satisfaction. The question now before us i8, not 
whether a Judge has a discretion in the matter, but whether 
an absolute exemption from arrest exists by law. Mr. J ustice 
Jackson says: “I have not considered theobservation thrown out 
during the argument by Mr. Peterson, namely, that the Court 
in such Cases has at least a discretion to allow the warrant to 
issue or not, because the decision of the Court below has proceeded 
on the principle of absolute exemption, and if there is to be a 
discretion, it must be exercised with reference to the circum- 
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Section 201 contains no express exemption of women who v. 
‘ought not to appear in public; and section °21, to which the sl 
refeyence relates, is in a part of the Act which has relation to PA Dap. 
` an entirely different. subject. It is contended, however, that the 
exémption must necessarily exist by virtue of section 273, which 
enacts that the person arrested may, on being brought before 
“the Court, apply for his discharge; and thaf native ladies would 
not have the exemption intended to be conferred upon them by 
section 21, if they could be brought into Coust upon arrest in : 
execution. Probably they would be entitled to waive that 
‘which is intended merely as a privilege, but that poit does not 
arise at present. It appears to me that reading* section 21 
together with sections 22 and 278, it was not the intention of 
the Legislature to exempt from arrest in execution either 
pardanashin women absolutely under’ section 21, or men of 
rank, if the Government should, under section *22, grant them 
exemption from personal appear ance in Court. 


It is urged that it has never been the practice in this country 7 
to issue warrants ‘of arrest in execution of decrees against 
native ladies who ought not to: appear in public. I ‘must admit 
that no such arrest has ever been made within my recollection. 
‘This probably has arisen from good feeling, and a general desire 
_ not to cause that annoyance and disgrace which, looking to the 
usage of the country, would necessarily be occasioned by such 
an arrest. I trust that the same good feeling which has hitherto 
prevailed will continue to exist, and that the arrest of any 
woman in execution of a decree, if ever such an arrest be made, © 5 
will be a very exceptional case. - - : 


I know ‘nothing of the merits of this particular case, but I 
consider it exceedingly unfortunate that the first case, in which 
` it has been necessary to have the law authoritatively settled by 
a Full Bench, is one in which the'application to arreste a native 
lady in execution of a decree has been made on behalf of one ` 


of her own sex, a Hindu lady, who holds a high rank and: ` 
position. It is to be regretted that if ever a precedent for esuch -À 
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° 1868 a proceeding shall become necessary, the case of the Maharani 

* Mananasrorof Burdwan against Baradasundari Debi now before us, is © 

sar ead the one which must be cited as the case in which the pointe was 

peman determined. The Principal Sudder Ameen decided the case 

pagt Dust. on a mère point of law. He says: “as the judgment-debtor 
belongs to a réspectable family, no writ for her apprelieitsion 
can ‘be issued under the law, and as the record does not show 
that any other steps have been taken for the recovery of the 
amount due under-the decree, the application of the decree- 
holder for the issue of a warrant of arrest against the judgment- 
debtor must ‘bę disallowed, and the case struck off the file.” 
The case must go back to the Principal Sudder Ameen, but 
he must not understand us as deciding that it will be compulsory 
upon him t® issue a warraat of arrest, unless it be shown that 
the plaintiff has no other means by which she can obtain satisfac- i 
tion of her decree against the defendant. e 


BAYLEY, J.I concur in the answer proposed to be giten 


to the question put to the Full Bench. 
td 


Macruerson, J.—I concur in the proposed answer. I may 
add that I think itis perfectly clear, as shewn by Mr. Justice 
Hobhouse, in the observations which he made, when he referred 
this case to the Full Bench, that there was nothing under the 
old law which exempted pardunashin women from arrest in < 
execution of decrees; and that in deciding as we now do, we are 
in no degree altering the practice or declaring the law to be 
different-from what it has been. 

JaoKson, J.—I have so fully and so lately expressed 
my opinion upon- the question raised in this case, that it is 
scarcely necessary that I should add any thing to what has 
fallen from the Chief Justice. After hearing the further Í 
argumemt which has been addressed to us to-day, I adhere to 
the opinion which I before expressed, an opinion which I am 
extremely happy to find has the concurrence of my learned 
-i * brethren on this Bench. 
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I confess, that on the further argument, I had hoped to Rear 1368 * 

‘ something more made of the exemption supposed to be enjoyed Mamaranr 
by Hindu ladies of rank, under what may be called the Common °” Be PWan 
Law of the Country, to which reference was made by Mr. _ Saracarr 

Barapasun- 
Peterson in the previous argument. I must say that I am very panı DAL 
littlê pressed by what Mr. Paul has called the practice of the 
Courts. Very little importance can be attached to an alleged 
practice, where that practice is based on an entire ubiense of 
precedent. It is impossible -to say how many or how few 
ladies of rank may have been taken in execution of decrees, 
or how many applications for their arrest may hgve been made 
without any question being raised as to their exemption. The 
experience of the vakeels of this Court has been, referred to, 
but it happens that the learned gentlemen who pract&e in this 
Court have very little to do ith questions relating to the 
execution of decrees, bat their practice is almost wholly confined 
to arguments in points raised in appeal. Moreover, it is notori- 
ousethat in the Mofussil, it is almost a rare thing to find that 
execution of a decree is taken out by means of a warrant for 
confining the debtor in jail. I myself have seen a Civil Jail ° 
for months free of prisoners, male or female. 

I quite concur in the hope which has been expressed by the 
Chief Justice, that this decision of the Court will not be followed 
by many applications of this sort. I am induced to think from 
the judgment of the lower Court, and the language in the 
appeal, that the application in the present case may have been ` 
simply with the object of raising the question, and itis not at all 
certain to my mind that it was a bond fide application with a 
view to the enforcement of the judgment-debt. 





Mirrer, J.—I concur with the learned Chief Justice, I 
wish, however, to add that in exercising the discretion which is 
always vested in the Civil Courts of this coftintry, in issuing a 
warrant of arrest under’the provisions of Act VIII. of 1859, 
the custom, habits, and feelings of the native community 
ought not to be altogether overlooked, when the debtor happens 
to be a native lady of rank. Such was the practice adopted by 


the late Supreme Court, and that practice ought not to be, in . 
I—2 
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my opinion, departed from, unless the Court is satisfied that the 
` Mamaranı ende of justice absolutely require that such a warrant should 


be issued.* 


° 

* On the 15th August 1868, Mr. Money 
moved before Peacock, C. J., and Mitter, 
J., on behalf of tfe Maharani of Burd- 
wan, in the above case, thaf the case might 
be sent back to the Division Bench which 
referred it, in order that the merits might 
be gone into. He moved upon an af- 
fidayit, which stated that the snit of tho 
Maharani of Burdwan was originally 
bronght against the defendant and her 
husband who had taken a putni in her 
name; that the putni having been 
taken in the name of the wife, the hus- 
band had beas exonerated from liability, 
bat that the debt was really the has- 
band’s ; and that all the separate property è 
of the wife had been seized and sold in 
execution; and that it was under those 
circumstances, that the warrant for arrest 
of the lady in execftion of the decree 
had been applied for; that the case 
was going to be appealed to Her Majesty 
in Council; and that if was important that 
all the facts should appear on the record, 

He also stuted, that it was desired to 
bring the facts before the Court in conse- 
quence of the remarks which had been 
made by the Chief Justice. 

Tho folowing judgment was delivered 
by 

Peacock, C. J.—VWhen the case was 
before the Full Bench, I understood 
that the question turned entirely upon 
a point of law ; that the Principal Sudder 
Amicen had refused to issue a warrant of 
arrest solely upon the ground that the 
law did not allow a woman who, accord- 
ing to the custom of the country, onght 
not to be compelled to appear in public, 
to be arrested in execution of a decreo ; 
this Beuch, consisting of only two Judges, 
has no power to alter the decision of 
the Full, Bench and to seud the case 
backeto tho Division Bench which refer- 
red the question ; the case hns been sent 
pack to the Principal Sudder Ameen to 


be dotermined upon the merits, and 
he will have to enquire into the facts 
if the application for a warrant of ‘hrrest 
should be renewed before him. More- 
over, the Division Bench, if the case were 
sent back to it, would have no power to 
determine the facts upon affidavit. The 
affidavit appears to me to make the matter 
worse rather than better, and in my opinion 
it would be cruel, after all the lady’s 
separate property had been sold in execu- 
tion, to arrest hor in satisfaction of the 
doerec, when the debt was really not her 
own but hor husband’s ; and when it was 
admitted that she had no -means of 
obtaining her discharge by paying tho 
debt. [dfregAfoney here stated that it was 
not really intended to arrest the, lady.] 
A warrant of arrest against the wife 
ought not to be issued meroly to be*held 
iz terrorem over the husband ; the process | 
of the Court ought not to be issued or 
nged for such a purpose. In making the 
remarks respecting the case when it 
was before the Full Bench, I expressly 
stated that I kuew nothing of tho 
merits; that I did not intend to cast 
a reflection upon any one, but that I 
considered it unfortunate that the first 
caso in which a parda lady should be 
arrosted in execution of a decree, should 
be one at the suit of a native lady of 
high rank and position. It was very 
probable that the application for the 
arrest of the defendant had been at the 
instance of tho agents of the Maharani, 
withont duo consideration and® without 
her expross instructions or actual know- 
ledgo, and I think that it would’ be 
vory advisable that the matter should be 
brought undor the personal notice of the 
Maharani, in order that she might deter- 
mino for herself whether she would desire 
a parda lady of her own country and 
religion to be arrested in exe&ution of 
a decrce at her suit. 
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Beforè Sir Barnes Peacock, Kt, C. J., Mr. Justice Balyey, Mr. Justice 
* L.S. Jaokson, Mr. Justice Macpherson, and Mr. Justice Mitter. 


* MADHUSUDAN MANJI v. DEBIGOBINDA NEWGI* 
*  Majority—Act XL. of 1858—Regulations X, and XXVI. of 1793. 


Every person, not being a European British subject, who has not attained the 
age of 18 years, is a minor for the purposes of Act XL. of 1858, ànd, unless he is á 
proprietor of an estate paying revenue to Government, who has been`taken under 


„thè jurisdiction of the Court of Wards, the care of his person and the charge of 


his property are subjett to the jurisdiction of the Civil Court, and Me is a minor 
whether proceedings have been taken for the * protection of me Sroperty or the 
appointment of a guardian or not. ` a 


Tais was a suit to fecover possession of a moiety of certain 
garden land, together with mesné profits. The plaintiff alleged 
that this was his ancestral property of which his father, Raj- 
narayan, had been in joint possession ; that his father had died in 
Phalgun 1255 B. S. (March 1849), leaving him a minor; that 
he attained his majority (viz. 18 years of age) on the 3rd Magh 
1269 (15th January 1862), and that in 1271 (1864), he discovered 


that the defendants had possessed themselves of this property ;— 


- hence he brought this suit, on the 23rd Paush 1272 (6th 


January 1866). Madhusudan, one of the defendants, raised 
the defence (inter alia) that the plaintiffs suit was barred by 
lapse of time. 

The Sudder’ Ameen held that the plaintiff was not a proprietor 
of an entire méhal paying revenue to Government, and, therefore, 
he attained his majority on the completion of his 15th year, and 
as this suit was not brought within 3 years from that date, it 
was barred. 

On appeal the Judge held, on the authority of Mansur Ali 


v. Ramdayal (1) and that of Hara Mant v, Tazimuddin 


Chowdry (2) that the minority of a landholder paying rent to 


* Special Appeal, No, 2127 of 1867, from a decree of the Indge of West 
Burdwan, reversing a decree of the Sudder Ameen of that district, R ; 
. (1) 3 W. R., 50. O 3 Wym. Rop., 126. 
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Government direct, be the estate large or small, does not cease till 
he is 18 years of age. The Judge gave a decree for the plaintiff. 
The defendant,, Madhusudan, appealed to the‘ High Court, 
The case was heard before Kemp and E. Jaoxson, JJ., by 
whom a reference was made to a Full Bench, as follows a 


E. Jackson, J.—The ground of special appeal in this case is, 


that the Judge has erroneously decided the plea of limitation, e. 


The question turned upon the date on which the plaintiff 
attained his majority. The first Court held that the plaintiff 
became a major ‘at the age of 15 years, because though he was 
a proprietor of land paying revenue direct to Government, 
he was owner of only g share'in a revenue-paying estate. 
The Judge on appeal held,’ that as he was a landholder 
paying revenue directly to Goverment, be the estate large or 


au arut 


small, his minority did not cease till he was 18 years of age. ` 


In support of thig view of the law, the Judge quotes Mangur 


` Ali v. Ramdayal (1). There is nota word, however, in the 


judgment reported in that case which bears upon the point. 
That decision relates only to the cases of proprietors of land 


. not paying revenue direct to Government. 


The point which the Judge had to decide, viz., whether 
the plaintiff, as a zemindar paying revenue direct to Govern- 
ment, attained majority at the age of 18 or 15 years, turns 
at first on Regulation XXVI. of 1793, section 2. That 


Regulation, referring to Regulation X. of 1793, extends the 


term of minority laid down in section 28 of that Regulation from 
15 years to 18 years. It does not extend the class of proprietors 
to whom Regulation X. was.applicable. It must, in fact, be read 
as if section 28, Regulation X. of 1793, had fixed the minority 
of the class of proprietors to whom it was applicable at 18 years 
of age. The next question is whether Regulation X. of 1793 
is applicable-to all proprietors of land pafing revenue to Gov- 
ernmént, be théy large or small, as held by the Judge, or as 
held*by the first Court, only to those proprietors who hold,entire 
estates; and not those who only hold shares of estates.. The 


Judge is right in stating that the loss of the estate is not ha 


asw. Ba, 50. 
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„doubts upon it, Ido not read the words “ for the purposes of . 
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criterion to judge whether the Regulation applies to the plaintif 1868 ° 
or not. But he was not right on this ground to over-rule the Mapei 
judgment of the lower Court, because the lower Court had not ” aa 
rejected the plaintiff’s claim on the ground that the share which Damon 
the plaintiff held was a small one. The lower Court was right 
in the view of this Regulation which it took, that it applied not 
to sharers in any estate, but to proprietors of entire estates. 
Section 2 of the Regulation distinctly lays this down, and states 
that it applies to sharers of an estate only, when all the sharers 
come under the head of disqualified proprietors, as for instance 


. when all the sharers are minors. Section 3 of the Regulation 


equally distinctly lays down that this Regulation is in no 


respect to be held applicable to any landholders, except those E 
stated in section 2. It follows then that the first Court was . 
right ia laying down the law, that as the plaintiff was only a 

sharer in a revenue-paying estate, the plaintiff could not on : 


this ground. claim to delay his majority until the age of 18 years, 
because he did not attempt to show that all the other proprietors 
of the estate were disqualified proprietors. ‘ ° 

But it is further argued before us, that the Judge did not . 
proceed on the terms of the Regulation X XVI. of 1793, but 
on section 26, Act XL. of 1858. If so, the question before the 
Judge was not whether the plaintiff was a revenue-paying 
proprietor, and the precedent the Judge has quoted is directly 
against the view which he has taken of the law. The Judge, 
in the case of Mansur Ali v. Ramdayal (1) held, that section 
26, Act XL. of 1858, was only applicable to cases where the 
estate of the minor had come under the charge of the Civil 
Court, and it is not alleged in this case that the estate of the 
plaintiff has been taken in charge of by the Civil Court; 
therefore, following that precedent, the Judge should have 
declared that the plaintiff attained majority at 15 years, and held 
the suit barred by limitation aa far as this ground applied to it 
But after giving the question my fullest consideratiog, I hesi- 
tate te follow that precedent. I observe that one of the lefrned 
Judges, who joined in that judgment, stated that he entertained 


` (1) 3 W. RB, 50. 
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this Act” contained’ in section 26, as in any way confining the 
law contained in that section to cases where this Act has been 
put in force. It seems to me that the Act can be put in force 


Danraonre- at any time until the minor has attained the age of 18 years. 


pad EWG. 


Act XL. of 1858 applies to all persons (not being European 
British Subjects) who have not been brought under the super- 
intendance of the Court of Wards, and it declares that the charge 
of their persons and property shall be subject to the jurisdiction 
of the Civil Court; and it goes on to say that for the purposes 
of this Act, every person shall be held to be a minor who has 
not attained the’ age of 18 years.. 

The argument, upon which it is attempted to confine this 
section of the law to casese where the Act has been put in force; 
seems to be this: First, the old law, Regulation XXVI. of 
1793, has been declared to be applicable only to matters con- 
nected with the revenue-paying estate, aud not to matters 
unconnected with such estates,—the rule which was followed ei 


Daiba Mayi Dasi v. Jogeswar Hati (1); secondly, the words - 


contained in sectign 26, Act XL. of 1858, viz., “ for the purposes 
of this Act,” follow the same principle, aud the law there laid 
down is only applicable similarly to the cases of minore whose 


_ estates have come under the jurisdiction of the Civil Court. On 


the first point, with all deference to the learned Judges who in 
that case declared the law to be settled, I am not satisfied that 
it was so settled. I am certain that Mr. Justice Norman and 
I have held a different opinion in a case which came before 


. us in’ 1864, though I cannot discover the case in the printed 


reports. I am unable also to find any printed reports of 


-judgments Qu which, the law has been settled as stated ky the 


Judges, though there is a later precedent taking a contrary 
view of the law (2). And there are certainly no restrictive 
words in Regulation X. or Regulation XX VI. of 1793, which 
confine the operation of section 2, Regulftion XXVI. of 1793, 
only to matters connected with revenuc-paying estates. 

Ow the second point, I admit there is more difficulty. 
Act XL. of 1858 includes all minors, not European British 


Subjects, who are excluded from the provisions of Regulation , 


(1) 1 W. R, 75. GS WR a 
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XXVI. of 1793. These are all subject by that Act tothe 188° « 
jurisdiction of the Civil Court up to the age of 18 years, For Mapnuav- 
the. purposes of that Act, they are all declared not to attain °“* ene 
majority until they have reached 18 years of age. It is ate 
admitted that the Civil Court can exercise its jurisdiction over ~% 
thefa at any age up to 18 years. But it is said that if it does 

not exercise its jurisdiction, the minor attains his majority at 

15 years of age. We have then the anomaly that, although 

he has already attained his majority at 15 years, the Civil Court 

on being moved to exercise its jurisdiction, can again declare 

him to be a minor at the age of 17, or in any ,qnbsequent time 

up to his arriving at 18 years. I am not aware whether the 
Legislature intended to place any special meaning or stress on 


the words “for the purposes of tlis Act,” but @ should be ° 
inclined to give them their full meaning, viz., that to enable the . 
Civil Court to exercise its jurisdiction over the property and 

person of minors up to a proper age, the law of minority, which Z 


usally prevailed, was declared to be altered and extended to 

18 years. In fact, I cannot read this law as having any other 

effect than altering the general law of minority, and in fixing ° 

one law for all minors not taken under the charge of the Court : 
of Wards, and not European British Subjects, viz., 18 years of 

age. As this view of the law is different from that which has 

been expressed by other Judges, the proper courge is to 

refer the question to the determination of a Full Bench of 

this Court. l 


` Baboo Hem Chandra Banerjee, for appellant, contended, that 
the period of minority under the Hindu Jaw generally extended 
to the completion of the 16th year, (vide Strange’s Elements of 
Hindu Law, p. 72; Macnaghten’s Hindu Law, Wilson’s edition, 
p- 117; and Dayabhaga, chapter ITI., section 1, verse 17), and that 
notwithstanding the alterations made by Regulations X.° and 
XXVI. of 1793, and by Act XL. of 1858, the plaintiff (respond- 
ent) in this case attained his majority at 16 years of age. 


Baboo Ambika Charan Banerjee for respondent was not 


called upon. ° $ 


‘ 
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* 1868 * The opinion of the Court was delivered by 


Cisse eee en ee 
Manxuusv- 


pan Manar Pxacocn, C. J.—This case appears to me to be very clear 
Denrgopre. When we look at the whole of Act XL. of 1858. The reéital 
pa Newaxr declares, “ that it is expedient to make better provision for the 
s “care of the persons and property of minors not brought uyder 
“the superintendence of the Court of Wards,” treating those 

whose estates have been brought under the Court of Wards ‘as 
minors.” Certain Regulations are repealed, and then by. section ' 

2 it is. enacted that “ except in the case of proprietors of estates 

“ paying revenue to Government, who have been or shall be 

taken under tle’ protection of the Court of Wards, the care of 

“ the persons of all minors not being European British Subjects, 

“and the charge of their property, shall be subject to the 


° e ‘ $ 
« jurisdiction of the Civil Court.” By this section, also, proprie- 


tors of estates paying revenue tô Government who have been 
taken under the care -of the Court of Wards are treated as 
minors, for such persons are excepted out of the general term 
“all minors,” as if it had been said “all minors except those 
who are under the care of the Court of Wards.” Section 26 ~ 
declares that, “ for the purposes of this Act, every person shall be 
held a minor who has not attained the age of eighteen years.” 


Every person, therefore, not being a European subject, who 
has not attained the age of 18 years, is a minor for the purposes 
of the Act, and unless he is a proprietor of an estate paying 
revenue to Government, who has been taken under the jurisdic- 
tion of the Court of Wards, the care of the person and the charge 
of his property are subject to the jurisdiction of the Civil Court. 

Then, can it be said that being a minor subject to the jurisdic- 
; tion of the Civil Court, he is not a minor unless, proceedings are 
i takèn in the Civil Court for the protection of his property, 

or for the appointment of a guardian. His relatives may neg- 
lect his interests, but he is still a minor. There. may be a 
minor whose interests are neglected as well as a minor whose 
interests ere looked after and protected. The exception of the 
Statute of Limitation inthe case of minors is more necessary 
: for the former than for those who have some one to look 
. after heir interests. 
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Being a minor, the plaintiff came within sections 11 and 12 of 


Act XIV. of 1859, and was under a disability until he attained Mapavsv- 
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theuge of 18. As pointed out by Mr. Justice E. Jackson, 
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the law were otherwise, this anomaly would follow, that a minor Daniaontn- 


may have attained his majority on one day and become a minor 
on the next. A man cannot be said not to.be under a disability 
as a minor when he is liable as a minor to have his property 
and person put under the charge of a guardian. If heisa 
proprietor of an estate paying revenue to Government and- has 
been taken ‘under the protection of the Court of Wards, he is 
still a minor up to the age of J8. (Regulation XXVI. of 1793, 
section 2.) It cannot be said that he is not a minor when on 
account of his minority his estates have been taken under the 
charge of the Court of Wards, under the provisionsf Regula-~ 
tion X. of 1793, when by sectian 22 of that Regulation he is to 
have a guardian of his person; and by sections 7-and 15, a 
manager of all his estates, real and personal; and by section 32, 
he eannot sue in the Civil Courts for any cause bf action. 


5 e 
Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Bayley, Mr. Jus- 
tice L. S. Jackson, Mr. Justice Macpherson, and Mr. Justice Mitler. 


RAGHU NANDAN THAKUR v. RAM CHARAN KAPALL* 
Gomasita's Sunnud—Act X. of 1862, Schedule A, Art. 43. 


A sunnud which anthorises a Gomasta- to collect rents, and to sue for sina 
requires to be stamped. 

Such a Sunnud requires a 4-rupee Stamp, under Art, 48, Schedule A. of Act X 
of 1862. 


THs was one of three analogous suits for’ enhancement of 
rent, instituted by one Amjid Ali, tehsildar, under a sunnud of 
appointment of Raghu Nandan Thakur, on behalf of his master, 

The Deputy Collector dismissed the case, on the ground “ that 
the party bringing the suit was not duly empowered to that 
effect in accordance with section 35 of Act XX. of 1865.” 

On appeal,.the Judge held that, “a tehsil mohurir, who 
merely, made entries in his employer’s accounts, was not entitled 


* Special Appeal, No, 2251 of 1867, from a decree of the Judge of Tipper, 
affirming a decree of the Deputy Collector of that district, 
K—~2 
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* i868 to institute suits under Act X. of 1859, without due authority ; 
Racno and that authority must be conveyed on stamped paper.” 
ial The plaintiff appealed to the High Court. The case ewas 
v. heard by BAYLE? and MAoPgERsON, JJ., who referred the 
Ram CHARAN a 
IPyraLr. following question for the opinion of a Full Bench : 
l « Whether a gomasta employed in the collection of rents “las 
authority to institute a suit under Act X. of 1859, in the name 
and on behalf of the landlord, his employer, without being duthor- 


ized s0 to do by a stainped sunnud or power of attorney.” E 


The learned Judges in referring tho question, made the follow- 
ing remarks: i 


Macruyrson, J.—I think that the lower Appellate Court 
is right; for I concur with the Judge in the opinion that a 
gomasta cannot institute a suit®in the name of the landholder 
‘by whom he is employed, SEs he is authorized so to do by a 
‘duly stamped power. 

Amjid Ali, the person who commenced these suits on behalf 
of his employer, calls himself a tehsil mohurir; but that he 
was substantially a naib or gomasta is clear from the terms 
of his sunnud of appointment, which has been read to us, 
‘and which gives him the fullest power to act for his employer. 
The Judge was, therefore, wrong, in my opinion, in so far as 
‘he considered that Amjid Ali was not in the position of a 
gomasta. i 

It is said that a gomasta’s sunnud is a special Domai 
which needs no stamp, and that it is not to be deemed n power 
of attorney. I can only say of the sunnud under which 
e Amjid Ali professesto act, that it is neither more nor less than 
i a power of attorney, and being a power of attorney, it requires, 

before it can be used. in Court, to be stamped as provided for 
in Act X. of 1862. In the case of Meajan v. Sheikh Ahali (1), 
a Division Bench decided that a goimasta can sue on behalf 
of his employer without a power of attorney. From this 
decision I dissent; for I find no indication in Act, X. of 
1859 of any intention on the part of the Legislature that a 


E e : (1) Mar., 384. 
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gomasta should have power to sue, unless authorized by his 


employer in the ordinary manner. Certainly section 69 of Act 
X. Pndicates no such intention; for though it makes certain 
provisions as to what may be done in a suif which has been 
instituted by a gomasta on behalf of his employer, it does not 
directly or indirectly touch the question of whether he can or 
cannot institute the suit if he has not got a power duly stamped, 
authorizing him so todo. As Iam not prepared to follow the 


decision in Meajan v. Sheikh Akali (1), I think that the question - 


proposed by Mr. Justice Bayley ought to be referred to a Full 
Bench. ` . 


BAYLEY, J.—I think the appointment of a gomasta, such 
as this tehsil. mohurir’s sunnud shews him to’ have substantially 
“ been, simply one made by such am order as that under which a 
servant does service for his master, is not to any extent recog- 
nised by law. Such an appointment as this has been held not to 
reqtire a power of attorney to enable the person appointed to 
sue, Meajan v. Sheikh Akali (1). I do not, therefore, consider a 
stamp required, as for a power of attorney. ° But as itis an 
important general question, we both concur in referring it to a 
Full Bench. 


Baboo Anukul Chandra Mookerjee (with him Baboo vinanda 
Chandra Ghosal) for appellant.—Under section 69 of Act X. 
of 1859, the sunnud granted to a gomasta or naib confers on 
him the power to sue and be sued on behalf of his zemindar, 
without being specially empowered by warrant. of attorney. 
Act X. of 1862 does not provide that a sunnud should be 
endorséd on a stamped paper. By virtue of his office as collector 
of rents, a gomasta is competent to institute suits against the 
ryote for the realization of the same; and, therefore, no separate 
stamped authority is needed to vest him with that power which 
he enjoys under his sunnud: Rama Nath Roy shonin v. Puri 
Biswas (2). 7 ° 


The respondent was not represented. 


(1) Mar, 384, l (2) Act X. Rul. by Board of Revenuo,168, 
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1868 The opinion of the Court was delivered by 


R : : . è a 
DaN Peacock, C. J.—The question which is propounded in this 


Tee case is not the ene which really arises out of the facts of the 
Ray Gaias case. I understand from the two learned Judges who referred 
APALT. the question® for the consideration of a Full Bench, that the 
question which they require to be answered is this: « Whether 
a sunnud which authorizes a gomasta to collect rents and to 
sue for them requires to be stamped.” . 
I am of opinion that such a sunnud does require to be 
stamped. If it isa general power of attorney which authorizes 
the gomasta to collect rents generally and to sue for them if 
necessary, it requires a 4-rupee Stamp under Article 43, 
le Schedule el. of Act X. of 1862. 
e ; Article 8 of Schedule B. is,“ Mooktearnama, Vakalutnama, 
and other power filed or presented for the conduct of any 
° case in any Court of Justice or before any Revenue Authority.” 
‘The stamp required for such a document would not be sufficient 
for a general power to collect rents and to sue for them. 
. . i 
= Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Bayley, Mr. Justice 
L. S. Jackson, Mr. Justice Macpherson, and Mr. Justice Mitter, 


1868. SHEIKH RAHMATULLA v. SHEIKH SARIUTULLA KAGCHI* 


Aug. 7. , 
Refusal*to Register—Registratim Act (XX of 1866) 88. 49 and 82 to 84— 


Evidence—Act VIII. of 1859, ss. 1 and 15. 


On pasé. A. brought a suit in the Moonsiff’s Court against B. and C. alleging that they had 
£ 1 3 á 4 sold outright to him by sdf kabala certain landed property for Rs. 300, which was 
duly paid ; that the Aadula wos oxecuted ; that possession was given to him ; that B. 
and C. set up before the Deputy Registrar fraudulent objections to the effect that a 
e stipulation to return the property to the vendors on the repayment by them of the 
consideration-money, had not been embodied in the decd, and that part of the con- 
sideration-money was still unpaid ; that, therefore, the Registrar refused to execute 
the deed ; ‘that in fact there was no such stipulation as set up by B. and C.; and 
that the whole of the purchasc-money was paid ; and it was stated in the conclusion 
of the plaint that the suit had been instituted to set aside the fraudulent objections, 
and to establish the full title of A. as purchaser. œ 
Held (Mitter, J., dissenting), the suit would not lie. The unregistered deed 
could nos be admitted in evidence, nor parol cvidenco of the contract be given 
undé& which A. alleged that he acquired his title. r 
A. onght to have proceeded under 8. 83 of Act XX. of 1866. 


° * Special Appeal, No. -1707 of 1867, from a decree of the Principal Sudder 
Ameen of [ooghly, affirming a decree of the Moonsiff of that district, 
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Tars was a suit to establish the title of the plaintiff to certain 1868 x 
property. He alleged in his plaint that the defendants, being in p, Sremu 

ijmali possession of the property, sold outright to him, by saf v. 


kabala, six bigas of rent-free land, for the A AA of rupees A 
300, which sum was duly paid; that the kabala „Was executed Bacong 
on or about the 26th Sraban 1273 (3rd August 1866); that 
possession was given to bim; that, on sending the defendants to 
the Registrars Office for the purpose of registering the deed, 
the defendants set up fraudulent objections to the effect that a . 
stipulation “to return the property to the vendors, on the 
repayment by them of the consideration-moneye” had not been 
embodied in the deed, and further, that a portion of the con- 
sideration-money was still unpaid; that on account of these 
objections, the Deputy Registrar of Serampore refused to register 
the deed on the 30th August 1866; that, in fact, there was no 
such stipulation as set up by the defendants; and that the whole 
of the purchase-money was paid. And the plaint concluded. 
as follows: 

“ The defendants having Bot- -up before the Romita allega- 
tions contrary to the terms of the contracts prevented the 
registration of the deed; and those objections being subversive 
of the rights of the plaintif, as purchaser, this suit has been 
instituted to set aside those fraudulent objections, and to estab- 
lish the full title of the plaintif as purchaser.” 

The defendants raised the defence that they ‘eis not sold 
the property in dispute to the plaintiff; that they had not made 
over possession to him; that there was a verbal contract to 
mortgage the property; that the plaintiff not agreeing to insert 
the terms of mortgage-in the deed of sale, it was returned from  , 
the Registrar’s Office; that as the deed was not registered, 
the sale was incomplete, and the deed could not be used as 
evidence. 

Two issues were fixad by the Moonsiff, viz. : 

1. Whether, when the deed of conveyance alluded to in the 
plaint „had not been registered, the plaintiff’s suit could, ith 
respect to the land covered by the deed of conveyance, proceed 
or not? ° 

2. Whether it was true that the defendants bave recefved ° 
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the whole amount of the consideration, and sold the land men- 
tioned in the schedule of the plaint to the plaintiff, or that they 
had only mortgaged the said land to the plaintiff ? ` 
The Moonsiff, without entering into the merits of the case, 
dismissed the plaintiff’s suit on the first issue. He held, that, 
as the deed had not been registered, it was inadmissible as 
evidence under the provisions of section 49 of Act XX. of 1866 ; 
that, as the suit was not brought on the contract, but upon the 


- deed of conveyance itself, which not being registered, was 


inadmissible as evidence, the plaintiff’s suit must fail; and that 
secondary evidence of the deed could not be received, for that 
would frustrate the object of the Registration Law. He further 
remarked that the plaintiff might have procceded, according to 
section 84 Of Act XX. of 1866, and that having neglected to 
have recourse to the remedy available to him under that section, 


-he was not entitled to any redress in the Civil Court. 


This decision was affirmed on appeal by the Principal Sudder 
Ameen. ` . ec 
- The plaintiff appealed to the High Court. The case was 
heard before Kemp and E. J ACKS8ON, JJ., who referred it for 
the determination of a Full Bench, with tho following remarks : 


E. JACKSON, J.—This appeal raises an important point of 
law upon which there appears to be a difference of opinion 
among the Judges of this Court, The suit was brought to 
enforce a contract which had been refused registry, because the 
defendant, at the Registry Office, declared that the contract had 
not been completed. The plaintiff claims to prove the contract 
by oral evidence. Ithas been already held by a Division Bench 
of this Court, Seton-Karr and Mitter, JJ., Mir Hilaluddin 
v. Chowdhri Abdul Sattar (1), that such a suit can be brought ; 
and again by Loch and Seton-Karr, JJ., Bhimal Mahtun v. 
Mussamat Olimussa (2). ° 

IL am of opinion that there is no bar to such a suit, if it is 
distinctly brought to enforce registration. The Registrar was, 


‘in this case, right to refuse registration. The plaintiff might 


have appealed to the Judge under the Registration Law to 
Ô) 9 W. R., 351, j (2) 8 W. R., 423. 
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establish his right to registration. But the Judge could on such 
appeal under the circumstances of the case, only have confirmed 
the orders of the Registrar. If the law declared that on such 
appeal, in trying the question of the plaintiff’s right to registra- 
tion, the proceedings should be carried on as a sujt in the Civil 
Court, and the judgment and decree passed: on it, should have 
the same effect as a decree in the Civil Court, and should be 
capable of enforcement as such a decree, I should be inclined 
to hold that the appeal to the Judge would bar any further 
suit for registry; but in the, absence of any such declara- 
tions in the Act, I am of opinion that thé*appeal to the 
Judge is only on the question whether the Registrar was 
right in the orders which he passed, and that the right to 
prefer that appeal does not bar the’ right to prefer a suit to 
enforce the contract and to hđve it registered. I look upon 
the suit in this case to be virtually a suit to enforce registry, 
and that the first Court should have required the plaint to be 
amended to that extent. I would, therefore, remand this case 
to the first Court to require the plaintiff to amend his plaint 

_ by adding words to that effect, and then to proceed to try the 
. guit. If the plaintiffs allegations in this case are true, he is 
entitled to some remedy. He states that he has purchased lands, 
and has paid up the full consideration-money. The defendant 
states that he has only paid up a portion of the consideration-~ 
money. The plaintiff, if the allegation is correct, is entitled to 
have his contract registered and enforced. I see no bar to his 
bringing a suit to obtain his rights. The former Registration 
Law distinctly gave a person, in the position of the plaintiff, a 
right to bring such a suit. It has been omitted from the present 
law; But I think this has ‘been done, because the plaintiff could, 
under the general law, Act VIII. of 1859, section 1, bring his 
suit before the Civil Court. 

Kemr, J.—( After stating the facts). I am of opinion that the 
suit of the plaintiff, special appellant, has been properly dismissed. 

In his plaint he avers that he was put in possession of the 
purchased property; he does not state whether he has been 
dispossessed. If he has been illegally dispossessed, his reniedy 
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1868 was under section 15, Act XIV. of 1859. If he sues under a 


Saemu contract, such contract being one which purports to create a 
RavaraTuLs 


>~ v right in immoveable property of the value of more than*’100 
g aiT rupees, it cannot be received in evidence under section 49, Act 


Macon. XX. of 1866, jnasmuch as it is not registered, as required.under 
clause 2, section 17 of the same Act. If he sues under the 
deed of conveyance, the same objection will apply. Without the 
contract or the deed of conveyance, the plaintiff cannot make 
out his case, and aå both are inadmissible for want of registra- 
tion, the suit of the plaintiff must necessarily fail. ` 

Taleo observé that the plaintiff took no steps to establish his 
right to have the document registered under the provisions of 
section 84 of the Registration Act. Had he done so, and been 
able to prove: that he had complied with the requirements of 

. the Act, the Judge would have*ordered the registration of the 
deed, and it would then have been admissible as evidence. 


The contract or deed being the primary evidence of the trans- , 


‘action between the vendor and vendee, and such not being 
admissible as evidence owing to the laches of the plaintiff, as 
stated above, and who, moreover, should not have parted with 
his money before registration, secondary evidence of an alleged 
verbal contract, is, in my opinion, inadmissible. I would dismiss 
this special appeal with costs and interest, but as thjs opinion is at 
variance with two decisions,— Mir Hilaluddin v. Chowdhri Abdul 
Sattar (1) and Bhimal Mahtun v. Mussamat Olimussa (2),—the 
case must be submitted for the determination of a Full Bench. 

Baboo Kali Mohan Das (with him Baboo Banshi Dhar Sen) 

for appellant.—The plaintiff does not rely upon the unre- 

e  gistered document as the sole basis of his claim, nor does he put 

it in evidence in the case, but he adduces independent oral 

evidence to prove the contract from which the defendants have 

now resiled. The fraudulent conduct of the defendants pre- 

vented the registration of the deed. If it were held that the 

present suit was on that account inadmissible, this would virtu- 

ally have the effect of allowing the defendants to take advantage 

of their own fraud. But no Court of justice, equity, and good 

s conscience would suffer a party to set up his own wrong in 
° fl) 9W.R,351, * (2) 8 W. R., 423, 
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defence against one who seeks to obtain a just declaration of his 


rights. Section 84 of Act XX. of 1866 merely specifies a 


parficalar mode of procedure when a Registrar refuses to register 
a document; its provisions are not compulsory. A party may 
or may not proceed under that section. A Civil, Court is not 
thereby ousted of its general jurisdiction, under section 1, Act 
VIII. of 1859, to entertain a suit of this nature, and to grant the 
equitable relief sought for by the plaintiff. In this country, a 
contract of sale of immoveable property need not be reduced to 
writing, therefore the plaintiff can fall back upon, and rely on 


the verbal agreement which preceded the exécfition of the bill 


of sale; and if he succeeds in making out by satisfactory evi- 
dence that the defendants had unreservedly sold their property, 


he would be entitled to a verdict as against them in that they. 


refused to perform their part of the contract. 
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Baboo Bhairab Chandra Bineri (with him Baboo Gupinath i 


Banerjee,) for respondents.—Thé general jurisdiction vested in 
Civil Courts by section 1, Act VIII. of 1859, would not bring 


_the present case within their purview, as the Legislature prescrib- 


ed a special mode of action by section 84 of Act XX. of 1866. 
The deed must be regarded as the sole basis of plaintiff’s claim; 
but it was not,registered; therefore, under section 49 of Act XX. 
of 1866, it is inadmissible in evidence. The whole case 
turns upon the point, whether Civil Courts are competent to 
admit parol evidence of unregistered deeds. But it is a primary 


rule of evidence, that parol evidence cannot be received to prove ` 


the contents of a written instrument. Secondary evidence is 
only admissible, when, the absence of.the primary is sufficiently 
accounted for. Here the absence of the original deed is not 
alleged, nor its existence denied. Further, the provisions of the 
Registration Act are imperative, and the plaintiff cannot be 
allowed to evade them by ignoring the existence of the deed and 
falling back upon an alleged verbal contract. He comes into 
Court,“ resting his claim on a written title, which ‘thee law 
requires to be registered ; he cannot, when he has failed to regis- 
ter, and in consequence is unable to use his title-deed, prove 
his title by secondary evidence.” For fhat would, as justly 
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remarked by Mr. Justice Loch and Mr. Justice Macpherson, in 


Suena the case of Manmohint Dasi v. Bishen Mayi (1), frustrate the 


RAHMATULLA. e 


v. 
SHEIKH 
SARIUTULLA 


Egar. 


intention of the Legislature in enacting a compulsory Regi8tra- 
tion Act. The faatt has failed to make out such a case as will 
justify the Court in passing a declaratory decree in his favor. 
Nor is the plaintiff entitled to any equitable relief, inasmuch as 
he neglected to take the necessary steps which the Registration 
Act itself provided for him, 


The opinions of the learned Judges were delivered as follows :— 


_ Mrrrer, J.*+I am extremely sorry to differ from my learned 
and honorable colleagues. If the plaintiff, in this case, is in 
a position | to prove that , besides the bill of sale in question 


". .there was "an indéperdent parol contract, by virtue of which 


the land in dispute” was transfetred to him by the defendants, 


“he would be entitled, in my*opinion, to succeed on the strength 


of that contract, notwithstanding that the said bill of sale , 
has not been” registered under the ‘provisions of the Registra- 
tion Act. As I read ‘the plaint, I see nothing in it to justify 


` the conclusion that the plaintiff, intends to rely upon a written 
_instrument as the gole foundation: of ‘his title.’ On the contrary, m 


it is distinctly stated therein that the transaction in question ' 
had been completed, and even followed by agtual delivery 
of possession before the bill of sale was executed. As far as 
I am aware, certain words sufficient to constitute a valid and 
complete transfer of property from one person to another, always 
pass between a vendor and a vendee in this country, even when 
the contract between them is reduced to writing; and I see no 
reason in justice or equity, why the plaintiff in this case should 
be precluded from showing that such words had actually ‘passed 
between him and the defendants. There is no Statute of Frauds 
in force in this country. Parol contracts for the sale of land are 
expressly sanctioned by the Hindu and the Mohamedan Iaw, 
and I am unable to ‘find any reason whatever, why such con- 
tracés should not be enforced as between the parties thereto. 
Assuming, however, that the bill of sale in question is the sole 
foundation of the plaintiff’s title, I am still of opinion that he is 
(1) 7 W. Ra, 112, 


VOL. LJ FULL BENCH RULINGS. 


entitled to the relief he has asked for, provided he proves the 
allegations set forth by him in his plaint. If these allegations 
are frue, there can be no doubt whatever that a gross fraud has 
been perpetrated against him by the defendants, and that it was 
in consequence of this fraud that his title-deed has not been 
registered by the Registrar of Assurances. The plaintiff has 
dore every thing that he was required by the law to do, and if 
the Registrar refused to register his bill of sale, it was because 
the defendants stated something before that officer which 
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amounted substantially to a denial of its genuineness, and which’. 


therefore obliged him to refuse to register it. Under such cir- 
cumstances, the defendants ought nof to be, in my opinion; 


permitted to say that the plaintiff is not entitled to rely upon his. 


purchase, in consequence of the provisions of the Registration 
Act, when it is clear that the phhintiff’s failure. to comply with 
those provisions has been owing ‘eittirely to their own miscon- 
~ duct. Act KX. of 1866 does iot require the registration of 


a ; it is an Act for ‘the registration of assurances only. The y 


object of the Legislature i in passing that Act was, as I believe, 
` to protect innocent persons doalitig with. landed property in this 


` country, and not to-protect” ’ dishonest vendors who have them- 


“selves prevented their vendees from complying with its provisions. 
I take it to be a universal principle of justice, that no man 
ought to be permitted to take advantage of his own frand; and 
it would be, in my opinion, a flagrant violation of this principle 
if we were to hold that the plaintiff in this case ought to suffer, 
because the defendants have succeeded in preventing him from 
yegistering his deed by their own fraudulent conduct. It is 
perfectly true that the words of section 49, Act KX. of 1866, 
are positive as far as they go; but the question we have to 
determine is whether the Act itself was intended by the Legisla- 
ture to be applicable to a case like the present. I believe that 
it was not; and in advancing this position I am glad to find that 
I am not altogether unsupported by authority. The first 
authority I wish to refer to is the case of Srinath Bhattachagji v, 
Ramkamal Gangopadhya and others, decided by the Lords of the 
Judicial Committee (1). One of the questions involved in that 


CG) 10 Moore, I. A., 220. S 
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case was, whether a deed registered under the provisions of Act 
XIX. of 1843, (the old Registration Law), but tainted by fraud, 
was entitled to precedence over a prior deed not registered in 
conformity with that Act; and this question was determined by 
their Lordships in the negative. It is to be borne in mind that 
all that the subsequent purchaser was required to prove under 
that Act, in order to entitle himself to the benefit of it, was the 


_ “authenticity ” or genuineness of the deed relied upon by him; 


but their Lordships ‘went on to observe: “ The word authenti- 
city’ would seem, according to its natural meaning, to point merely 
at the exclusiow of a forged deed from the benefit of the Act, 
but their Lordships think that it could not be intended by the 
Act that a deed which was tainted by fraud, although in other 
respects geñuine, should beplaced on the same footing as an honest. 
and bond fide deed.” I admit that the question determined by 
their Lordships is not identical with the question we are called 
upon to determine in this case; but the principle of construction y 
adopted by their” Lordships is equally applicable to this cte; 

and I may even say that it is a fortiori applicable to it, A 
subsequent purchaser might be guilty of fraud without being 
guilty of having prevented the prior purchaser from securing 
the registration of his titledeed. But if we are to hold, that 
the Registration Aot was not intended to apply to the case of a 
fraudulent purchaser, I am unable to understand, why a fraudu- 
lent vendor should be permitted to take advantage of that Act, 
more especially when it appears that the non-registration of 
the deed relied upon by the vendee was owing not to any 
negligence on the part of the latter, but to the fraud and 
misconduct of the former. The Registration Law, I may 
observe, was intended more for the protection of purchasers 
than for that of sellers. But be this as it may, I do not see 
any reason whatever, why we should hold that that law is 
applicable to the case of a fraudulent vengor if it is not appli- 
cable to that of a fraudulent vendee. I wish to add, that it has 
been already decided that a subsequent fraudulent purchaser 
is not entitled to claim the benefit of section 48 of Act XX. of 
1866, and this decision is in strict union with that of the Privy 
Concil just now quoted by me. Now the provisions of section 
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48 are as imperative as those of section 49, I mean so far as 
the mere wording of those two sections is concerned; but if Sn 
the ‘penalty prescribed by the former does not apply to a case 
of fraud, I do not see any reason why the penalties prescribed 
by the latter section should be visited upon a purchaser in the 
predicament of the plaintiff in this case. The defendants say 
that the plaintiff is not entitled to rely upon his purchase, because 
he has failed to register his deed, the obligation to register being 
imperative under the law. But the answer of the plaintiff is, 
“it is true, I was required by the law to register my deed, but 
I had done all that I was required to do for tHat purpose, and 
were it not for your fraud, my deed would not have been in 
the condition in which it now is.” I cannot conceive that a more 
complete and satisfactory answer could have been given by a 
party who is charged by his advetsary with violation of the law. 
The next authority I wish to refer to is the case of Nuwab Nazar 


~Alj Khan v. Ajodhyaram Khan (1), also decided by the Lords of 


the Judicial Committee. The question in that case was, whether 
a purchaser at a sale for arrears ofrevenue, under Act I. of 


` 1845, was entitled to get rid of the title of the former proprietor 


when the sale itself had been brought about by his own frand. 
It is to be borne in mind that the title of a purchaser, at a sale 
for arrears of revenue, is one of the strongest known in this 
country; and the provisions of Act I. of 1845, defining the 
nature and extent of that title, were as express and as imperative 
as they possibly could be. But their Lordships decided that 
the Act was never intended for the benefit of a purchaser whose 
purchase was tainted by fraud. “If these facts cannot be 
displaced,” their Lordships observe, “ the agreement was undoubt- 
edly a gross fraud on the mortgagor committed by both the 
actors, viz. Abbot and M’Arthur. But it was argued that even 
if this case were true, the remedy would be, under Act I. of 
1845, for damages only? This argument was in conformity to 
the opinion of the zilla Judge. But it is to be observed that 
this argument assumes the very question under discussion, which 
is whether the Act extends to the present case. Mr. Justice 
Bayley thought that the Act was not designed to protect a 
(1) 10 Moore, I. A. 540. i 
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fraudulent purchaser. He put his decision on the ground that 
a man is not allowed by law to take advantage of his own wrong, 
and he treated the case of such a purchaser as beyond’ the 
protection intended to be given by the Act to purchasers under 
an auction-salg.” In the same manner I say, that if the alle- 
gations of the plaintiff are true, there can be no doubt that a 
gross fraud has been committed on him by the defendants, nnd 
that to argue that the plaintiff's purchase should not be recog- 
nized by the Court under the provisions of section 49 of Act KX. 
of 1866, is to assume the very question we have to determine, 
namely, whethér'the Act itself was intended for the protection 
of fraudulent vendors, in contravention of the general principle 
that no man ought to be allowed to take advantage of his own 

wrong. Their Lordships then go on to cite authorities in 
support of the principle refefred to. “The question was 
considered,” their Lordships proceed to observe, “in the decision 


18 vec 


of the Supreme Court, in the cause so often referred to, to which g 


this suit is alleged to be supplemental. Mr. Justice Colvile, in 
that judgment, whilst he declares a Government sale for arrears 


of revenue to give a title against all the world with certain - 


exceptions, engrafts on that general rule this exception that a 
fraudulent purchase at such auction-sale, by a mortgagee, will 
not defeat the equity of redemption. The subject is treated 
in Mr. ‘Arthur Macpherson’s book on Mortgages, at page 91, 
who there quotes a prior decision, Kelsall v. Freeman (1), of the 
Supreme Court-to that effect. The author, now a Judge of the 
High Court at Calcutta, expresses a similar opinion; and as his 
book is one well-known and frequently consulted in India, the 
decision under review cannot be regarded as unsettling a pre- 
viously settled state of the law, and as raising for the first time 
an exception to the general protection which this legislative 
title affords to purchasers. In support of this view, we may 
refer to other authorities. In the celebyated opinion of Chief 
Justice DeGrey, in the House of Lords, in the Duchess of 
Kingston’s case, he says: “ But if it was a direct and decisive 
sentence on the point, and as it stands, to be admitted as conclu- 
sive evidence upon the Court, and not to be impeached from 
° (1) Unreported. 
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within, yet like all other acts of the highest judicial authority 1868 
it is impeachable from without ; although it is not permitted to _ Saen 
show that the Court were mistaken, it may be shown that they v. 
were misled. Fraud,” his Lordship proceeds to state, “is an pecan 
extrinsic collateral act which vitiates the most solemn proceed- Biccuip 
ings “of Courts of Justice. Lord Coke says: ‘it avoids all acts, 
ecclesiastical or temporal.’ The case of Collins v. Blantern (1) 

ig an authority to show that a Court will strip off all disguises 

from a case of fraud, and look at the transaction as it is. In 

addition to these authorities, it may be observed that the principle 

embodied in this distinction pervades the law.* Under sales in 

market overt, the purchaser acquired a title against all the 

world; but this protection did not extend to a fraudulent buyer 

who knew that the seller had no authority to sell. ff the thief 

who sold in market overt re-pur¢hased the article, the defrauded 

owner could then assert his title against such re-acquisition. , 
whe same principle applies to Bills of Exchange and other 
aAa, &c.” Taking this principle for my guide, I say that 
the Indian Registration Act was never intended for the protection 
of fraudulent vendors; and that, in such cases, "the duty of the 
Court is to strip off all disguises ‘from the transaction and to 
look at it.as it really is. 

The last authority I wish to quote is that of Mr. Justice 
Story. When I refer to authorities on the English Law, I do 
so with the utmost diffidence in consequence of my own ignor- 
ance of that law; but if I have correctly understood the pas- 
sage I am going to cite, the principle laid down therein appears 
to be exactly applicable to the circumstances of the present case. 
« Another exception to the statute (the Statute of Frauds)? æ 
says Mr. Justice Story, “is where the agreement is intended 
by the parties to be reduced to writing according to the statute, 
but it is prevented from being done by the fraud of one of the 
parties. In such a case, Courts of equity have said, that the 
agreement shall be specifically executed, for otherwise the statute 
designed to suppress fraud would be the greatest protection to 
it. Thus if one agreement in writing should be proposed and 
drawn, and another should be fraudulently and secretly brought s 
in and executed in lieu of the former, in this and the like cases, © 

(1) 1 Smith’s L. O., 301. e. o 
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1868 equity will relieve. So, if instructions are given by an intend- 
Rake ed husband to prepare a marriage settlement, and he promises 
MLATULLA °. 

v. to have the settlement reduced to writing, and then fraudulently 
Seene and secretly prevents it from being done, and the marriage takes 
e(ccu. place in consequence of false assurances and contrivances, a 

specific performance will be decreed.” It is to be borne in 

mind that the requirements of the Statute of Frauds are at Teast 

as imperative (if not more so) as those of the Indian Registrg- 

tion Act; and if the former is not to be used for the protection 

of fraud, I do not see why the latter should be permitted to be 

used for that ptu'pose. i 

It has been contended before us that the bill of sale in ques- 

tion is the primary evidence of the titlo set up by the plaintiff, 

and as that instrument is not admissible in evidence under section 

49 of Act XX. of 1866, the plaintiff ought not to be permitted to 

- prove his title by secondary evidence. The first answer I 
should give to this argument is, that it is based entirely upoge' 

the assumption that the bill of sale in question is not admis- 

sible in evidence. I have shown already that the provisions 

of the Indian Registration Act are not applicable to a case, like 

the present ; and it is, therefore, erroneous, in my opinion, to say 

that the document in question is not admissible in evidence 

according to those provisions. I should further add, that if 

the rule of English Law, which prohibits the reception of secon- 

dary evidence, is to be adopted as our guide in determining 

Indian cases, the ends of justice absolutely require that it ought 

to be adopted in its integrity, i e., subject to all its necessary 

limitations. Secondary evidence is excluded when the absence 

« of the primary evidenco has uot been satisfactorily accounted 

for; but the plaintiff in the present case is in a position, as I 

have already observed, to give a most satisfactory and complete 

explanation as to why he is unable to place before the Court 
the primary evidence upon which his title depends. If the bill 
of sale in question is inadmissible in evidence, the plaintiff ought 
to be permitted to show that it has been rendered inadmissible 
by the fraud of the defendants, as he alleges. It seems to me 
highly unjust and inequitable to apply the general rule against 
the plaintiff, and at tho same time to deprive him of the benefit 
°° of the exceptian which the framers of that rule have engrafted 
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upon it for the ends of justice. It has been said that the docu- 1868 


ment in question is actually in existence, and that, thorefore, Sunma 
it cannot be said that the plaintiff is unable to produce it. se UEEA 
confess that I do not understand the force of ‘this argument, if  Saermu 
: + h oe : è SARIUTULLA 

the document in question is inadmissible in a Court of Justice, Kaccng® 
it is "exactly the same as if it had no legal existence at all; and 
the plaintif is clearly entitled, in my opinion, to show that this 
inadmissibility has arisen, not from his own fault, but from the 
fraud of his adversaries. Suppose, for instance, that the bill of 
sale in question had been registered, and suppose also that tho 
defendants had fraudulently .defaced or otherwise injured it in 
such a manner as to render it altogether illegible, would not 
the Court allow the plaintiff to prove its contents by secondary 
evidence, provided he satisfied the Court that the illeġible con- 
dition of the deed is owing to the misconduct of his adversaries. 
To my mind it appears, that in point of principle, the case 
supposed by me is no way distinguishable from the case we have 
now to deal with; and I, therefore, think that this objection is 
entitled to no weight. I wish further to remark that if this 
objection is of any force or validity in the presefit case, it would 
be of equal force and validity in any other suit that the plaintiff 
may choose to bring, say, for instance, for damages. In such 
a suit, the plaintiffs cause of action would of course be fraud; 
but if the plaintiff is to be allowed to prove the sale in question, 
either by producing the deed or by secondary evidence, how is 
it that he would be in a position to prove the fraud upon which 
he relies, Surely it cannot be supposed for one moment that the 
law of the country is in such a condition that the plaintiff must 
go wholly without a remedy against the gross fraud, which 4 
he alléges has been committed against him by the defendants. 

It has been further contended that the plaintiff ought to have 
gone up to the District Judge, under the provisions of the 84th 
section of the Act. But I am of opinion that the omission 
of the plaintiff to do so is by no means fatal to his case. The 
Section referred to merely says, that “it shall be lawful” for 
any one, who feels himself aggrieved by an order of refusal 
passed by the Registrar of Deeds, to go up to the District Judge s 
to secure the registration of any document in which he is inter- j 
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ested; and it further provides that the District Judge “may, if 
he thinks proper,” order the deed to be registered, provided he 
is satisfied that the party complaining before him had “done 
everything that he himself was required by the law to do in 
order to register the deed. It is clear that this section leaves 
it to the discretion of the party aggrieved by the order of the 
Registrar to go up to the District Judge if he chooses, and it 
also leaves it to the discretion of the District Judge to order the 
registration of the deed “if he thinks proper.” I think, there- 
fore, that the plaintiff was not bound to go up to the District 
Judge and to frvoke the discretion of that officer to protect 
against the fraud of the defendants. At any rate, it is clear that 
the plaintiff i in this case is willing to show what he would have 
been required by the District Judge to show, namely that he 
himself has done everything that he was “required” by the 
law to do, in order to secure the registration of his deed; and I 
am by no means prepared to admit that the remedy prescribed, 
by section 84 was the only remedy available to him. The 
failure of the plaintiff to invoke the assistance of the District 
Judge, under the provisions of that section, does not, and cannot 
entitle the defendants to benefit by thcir own fraud; nor do I 
think that the object of the Legislature in making those pro- 
visions was to deprive the ordinary Civil Courts of the jurisdic- 
tion which is vested in them by section 1, Act VIII. of 1859. 
The Legislature itself has not said so, and in the absence of an 
express Legislative enactment we cannot decline to exercise 
a jurisdiction which we are bound to exercise under section 
, Act VIIL of 1859, and in a case of fraud. Suppose for 
eee that the defendants in this case, after having sold 
the property in dispute to the plaintiff, and having received 
from him the full amount of the purchase-money, had kept him 
in confinement until the period prescribed by Act XX. of 1866, 
for presenting documents for registration before the Registrar 
of Deeds, had expired, the District Judge could not have 


‘affogded any relief in such a case, for before that officer could 


exercise the discretion vested in him by section 84, the plaintiff 
would be bound to show that he had done every thing that he 
was required by the law to do, in ordor te secure the registra- 
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tion of his deed? Can it be said that the plaintif would go 
without a remedy, and remedy there would be none, not even 
in thb shape of damages, if the plaintiff is to be prevented from 
proving his purchase, either by the unregistered bill of sale 
in question, or by secondary evidence of the transaction to 
which it relates? Suppose again that the plaintif had gone up 
to the District Judge under the provisions of the section in 
question, and the District Judge had refused to exercise his 
discretion in his favour, what would have been the remedy of 
the plaintiff in such a case? Section 49, Act XX. of 1866, would 
have then stood in his way just as much as it dots*in the present 
case. I think, therefore, thdt the provisions of the Registration 
Act are wholly inapplicable to a case of fraud like the present. 

In conclusion, I have but one remark to make. It has been 
said that this is a suit merely for the declaration of title, and that 
the Court ought not to exercise its discretion in passing a mere 
leclaratory decree, when it sees that the main document upon 
which the plaintiff relies has not been registered by law. I 
think, however, that if the allegations of the plaintiff are correct, 
there can be no doubt that a thick cloud has been cast upon his 
title by the gross fraud of his adversaries; and that it is abso- 
lutely necessary for the protection of that title that this cloud 
should be removed, as far as possible, by making a binding 
declaration of right between him and the defendants: The 
claims of third parties’ deriving their title through the defend- 
ants will be determined upon their own equities, but the possible 
existence of such claims is not, in my opinion, a sufficient ground 
to bar the maintenance of the present action. As between the 
parties to this litigation, there can be no doubt, that under the 
circumstances stated, a binding declaration of right is absolutely 
required by the ends of justice. 


L. S. Jackson, J.—There is always considerable difficulty in 
answering a question which is not very distinctly put, and it 
appears to me that in the present case it is not quite certain 
what the question is which we have to answer; but I will assume 
that the question before us is whether, supposing the facts 


alleged in the plaint be true, plaintiff is entitled to maintain his 
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suit; and whether proofs of his allegations could be had in the 
Court in which he has sued, otherwise than by production of the 
document referred to in the plaint, . 

I wish, in the first place, to say a few words upon the question 
of fraud which it seems to me has introduced a good deal of 
complication, and which has very much colored the argiiment 
on both sides. Under the old Law of Limitation in which 
plaintiffs derived certain advantages as to the time of bringing 
their suits on prodf of violence or fraud on the part of théir 
adversarios, it was a very common allegation made by plaintiffs 
that they had been unable to bring their suit earlier on account 
of violence and fraud on the part of the defendants; and such 
allegations were not proved nearly so often as they were made. 
Ih the present day, owing to the existence of Courts with 
limited jurisdictions, and the cognizance of particular suits 
being restricted to special tribunals, parties often find it advis- 
able to recite in their plaints that fraud has been committed, 
such recitals being considered necessary with a view to e 
their case entertained by the regular Civil Courts which might 
otherwise have doubts as to their competency to entertain them. 
The allegation of fraud in the present case is probably an 
allegatién of this nature, and was, it seems to me, intended to 
win the ear of the Court and to have the suit entertained. 
The allegation is that defendant agreed to sell to plaintiff; that 
the sale was intended to operate as an out-and-out sale; that he 
received the consideration-money; that he executed the deed 
and agreed to have it registered; that when defendant appeared 
before the Registrar of Deeds, he denied that he had received the 
consideration-money in full; and that the transaction was not 
a sale but a mortgage; that the Registrar, therefore, refused to 
register, and returned the deed to the defendant. Now it is 
true that no question as to the payment of the consideration- 
money in full could have arisen in this gase without there being 
fraud, on one side or the other; but that is not what influenced 
the Registrar. What he considered was the defendants’ denial 
that the document had been drawn up in conformity With the 
intention of the parties. It seems to me that this question might 
very well arise between the parties without any fraud on either 
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side. The parties, no doubt, knew generally what they agreed 1868 

to, but there might be some misunderstanding between persons Surin 
not Raving either legal or much general education, in attempting sheen 
to reduce to writing an agreement not of the most simple charac- _ Sarma 

SARICTULLA 

ter. , The parties could not resort to skilled persons to draft the Kaocupe 
agreement, partly because such assistance is not easily obtained 
in the Mofussil, and partly because the land in question is not of 
great value. A difference between them having arisen, the 
vendee wishing to obtain registration comes to the Civil Court 
to compel the vendor to carry out what he considers was the 
transaction agreed upon; and ån order to get the @ivil Court to 
entertain his suit, he thinks it right and to his advantage to 
‘make a distinct allegation of fraud. 

It appears to me, upon the main question, that it Was not the 
intention of the Legislature tha? suits should be entertained by 
the Civil Courts, for the purpose of doing that which the plaintiff 

eks in his plaint. He says, that by reason of the objections 
advanced by the defendant, which prevented the registration of 
the document which had been executed, injury had been done to 
his rights. He does not ask to obtain possession of the land, 
but that the Court will set aside the fraudulent objection of 
defendant, and ascertain the plaintiffs rights so as to declare an 
out-and-out purchase by him of the lands in dispute. It appears 
to me, that such a suit for declaration of title cannot be main- 
tained otherwise than on proof of the specific title relied on, 
and that the remedy for the plaintiff here lay in the appropriate 
proceeding to enforce registration of his deed. Section 84 of 
the Registration Act provides the way by which persons desirous 
of enforcing registration of documents are to proceed. 2 

As to the other question, whether plaintiff can give other 
evidence to establish his right to have the deed registered, I 
am of opinion that he cannot be so permitted. It bas been 
suggested that the plaintiff did not claim to hold the land solely 
under the written document. Iam not aware how any person 
could be entitled to the same land, partly on a written contyact, 
and partly by verbal agreement; and in this suit where plaintiff 
sets out that defendant executed a kabala to him, on a certain e 
date, he shews that the land could not have previously been ° 
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e. 
conveyed by parol agreement, because if the land was conveyed 
by the parol agreement, then there was nothing left to sell. In 
the case of a parol contract, which it was agreed shoulll be 
reduced to writing, if the parol agreement passed the land, then 
if the defendant refused to reduce to writing, I cau under- 
atand that a suit for damages by the purchaser mikt lie, on the 
ground that he had been endamaged by such refusal. 

It has been said, that the document, in this case, came within 
the exception to the ordinary rule as to secondary evidence, 
because it was not producible in Court. The fact is that it was 
producible. Setting aside the peculiar circumstance in this 
case, that the Registrar returned the document to the defendant, 
the possession of the document would be always with the plain- 
tiff, purchaser, and it would be producible; but under section 49 
of the Act, it would not be rectivable in evidence which is quite 
a different thing. 

It appears to me, that there was a plain course open to a 
plaintiff to go to the Civil Court, and to enforce the registration 
the deed, and so make it receivable in evidence ; and then age 
done so, he might come and sue upon the deed so registered. 
But the present suit ought not to have been entertained by the 
Civil Court; and was, I think, rightly dismissed. 

Pracocn, C. J.—The case appears to me to be a very clear’ 
one. I regret very much to differ from my honorable colleague 
who first delivered judgment, because I always consider that 
his opinion is entitled to very great weight. But I am forced to 
form my own opinion upon the subject, and I have done so, after 
having attentively considered the arguments and the reasons 
which have been urged by my honorable colleague. . 

It is not for me to show that the Registrar of Assurances 
acted discreetly or wisely in refusing to register the document, 
Nor is it for me to prove that the remedy, which the Legislature 
has given to a person who considers himself injured by the 
refugal to register a document, is the most expedient. All that 
I have to do, is to ascertain the intention of the Legislature by 
the ordinary and legal rules of interpretation; and having 
ascertained what that intention was, to carry it into effect. 
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The point of law referred to this Court to be determined is, 
as was pointed out by Mr. Justice L. S. Jackson, not very clearly 
defined, but I understand that the whole appeal is referred to 
this Bench for determination. The appeal is a special appeal 
and involves merely questions of law. If the Moonsiff ought 
to haye entered into the questions of fact, the case would have 
to be remanded ; but, if assuming all the facts stated to be true, 
the plaintiff is not entitled to relief, then, without further 
enquiry, his suit ought to be dismissed. 

I do not concur with Mr. Justice E. Jackson, that the case 
might be sent back to the Moonsiff to amend the plaint. Mr. 
Justice E. Jackson says, “ I would remand this .case to the first 
‘Court to require the plaintiff to amend his plaint by adding 
“words to that effect,” that is, to enforce registration, “and 
«then to proceed to try the suit.” I differ from my honor- 
able colleague for two reasons; „first, because a Court of 

ustice has no right to require a man to ask, for more than 
he thinks fit to ask for. The plaintiff asks for relief by 
enforcement of the contract without registration. We might, 
if the law allowed us, hold that the plaintif is entitled to 
relief without registration, but we have no right to tell 
him to ask for registration. In the next ‘place, it appears 
to me that the Moonsiff would not have authority in this 
‘suit, even if the plaint were amended, to require the Regis- 
tering Officer to register. The Registering Officer is no party 
to this suit, and I think the Moonsiff had no power to 
order him to register. the deed. But even if he should 
order the registering officer to register the document, he would 
have no power to enforce the contract before registration. 
Section 49 of the Registration Act says, that no instrument 
required by seosion 17 to be registered (and this is one of that 
nature) shall be received in evidence in any civil proceeding 
in any Court, or shall be acted on by any public servant, or 
affect any property comprised therein, unless it shall have been 
registered. Section 82 renders an unregistered docuyent 
admissible in evidence, on the presentation and hearing of a 
petition of appeal against an order refusing registration, but 
not in a suit to compel registration. The Moonsiff’s order to 
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register would not amount to registration; and if he should 
order the deed to be registered, he could not act upon tho 
document or give effect to it as regards the property om- 
prised. therein, until his order for registration should be com- 
plied with. 

There is considerable force in the argument, that unless the 
ordinary Courts of Judicature have power to order registration 
and to give relief in the same suit, or, in the case of a refusal 
without good cause, can, give effect to the document without 
registration, a party would be driven to what may be called two 
suits in order to’ obtain full relief. - If he is to adopt the course 
of appeal pointed out in the Act, he must apply to the Judge to 
enforce his. right to have the document registered. In that 
proceeding” before the District Judge, all that can be obtained 
is an order to register. The ajfplicant cannot obtain an order 
for enforcing the document. He may be in a worse position 
than the plaintiff in this suit. He may not even in the case of 
a conveyance have got possession of the property conveyed. 
When he has established by means of the process pointed out 
by the Act, that he is entitled to register and obtain an order 
for registration, he must then, in case of refusal on the part of 
the grantor, go to the Civil Court which has jurisdiction over 
the matter to get the deed enforced. He is to pay only 8 annas 
for stamp duty upon his application to the Judge of the district 
to enforce registration, but he must go to the regular Court 
with a plaint upon the usual stamp duty to obtain full relief. 
I have considered whether, for the purpose of avoiding this 
two-fold proceeding, we might not possibly put such a construc- 
tion upon the Act as Mr. Justice E. Jackson seems to have 
done, by holding that in the case of an unauthorized refisal to 
register one suit might be maintained to comped registration and 
to enforce the document. But the words of the Act appear to 
me to be too strong to allow us to pug that construction upon 
it. I consider that the conclusion at which Mr. Justice Kemp 
arriged, was the correct one. 

The suit is, in substance, for a declaration ‘of right under 
section 15 of Act VIII. of 1859. It has been held, that it is 
not in every case that a Court is bound to give a declaration of 
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right, or that it would be proper to do so. The plaintiff says 
that the vendor, the defendant, sold this property to him; that 
he teceived the purchase-money ; that he put the plaintiff into 
possession ; and that he executed the deed. Assuming, for the 
present purpose, that before the deed was executed there was a 
distinet verbal sale of the property, which between these parties, 
there being no Statute of Frauds, would have operated as a trans- 
fer of title if no deed had been executed, I am of opinion that 
when the transaction was completed by the éxecution of a deed, 
the parties must be considered to have intended that the verbal 
sale was not to be the operative one or the conclusion of the 
transaction between them. 

I agree with the remark of the Division Bench in Manmohini 
Dasi v. Bishenmayi (1), where “a party comes {nto Court 
resting his claim on a written éitle which the law requires to 


_ “be registered; he cannot, when he has failed to register, and is, 


“in consequence, unable to use his title deed, turn round 

d say I can prove my title by secondary ‘evidence? But the 
plaintiff in this case wants something more. He is not satisfied 
to let his contract rest on the verbal contracf and possession. 
He tells the Court that a deed was executed ; that he was enti- 
tled to have that deed registered; that the defendant went 
before the Registrar and fraudulently stated that the deed was 
not intended to operate as a bill of sale, but merely as a mort- 
gage; that the Registrar, consequently, refused to register the 
deed; that the declaration of the defendant and the refusal of 
the Registrar have cast a cloud over his title which he asks the 
Court to dispel by declaring that, looking to the whole of the 
transaction: between the parties, he is entitled absolutely to 
the lends. It appears to me that independently of other con- 
siderations, we ought not, unless we can say that the deed 
operated and was intended to operate as an absolute sale, declare 
upon the faith of that deed that the plaintiff had a title. If 
the parties did enter into a complete contract of sale before the 
deed, our decree will place them in a very different pogjtion 
from that i in which they would have been if they had relied 
upon that verbal contract alone. By section 48 of the Regis- 

() 7 W. R, 112, 
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1868 tration Act it is enacted “ that all instruments duly registered. ` 
Simia under this Act, and relating to any moveable or immoveable 
v. property, shall take effect against iy oral agreement or declara- 
sSt#™™ tion relating to the same property.” Now, putting the deed 
oMaccut. out of the question, if the defendant, after he had sold by 
oral contract, had the next day sold by deed of sale to a Bond, 
Jide purchaser who liad no notice of the plaintiff’s contract, 
and such purchaser had got his deed registered, he would 
have taken priority over the verbal contract. So also, if we 
admit for the sake of argument that the deed was execut- 
ed and ought*te have been registered, but was not registered, 
if the defendant notwithstanding that deed had sold to a bond 
Jide purchaser, and the purchaser was ignorant both of the verbal 
contract afid of the unregistered deed, he would have priority 
under section 50, which enacts ¢hat “every instrument of the 
kinds mentioned in clauses 1, 2, and 3 of section 18 (and this is 
one of them) shall, if duly registered, take effect, as regards 
the property comprised therein, against every unregistered PE a 
ment relating to the same property whether such other instru- 
ment be of the°same nature as the registered instrument or 
i not.” It would have been useless as against the second Jond 
fide purchaser who knew nothing of this deed, for the plaintiff 
to allege and prove that he could not register it on account 
of the fraud of the defendant. There would have been the 
plaintiff claiming under a verbal contract and an unregistered 
deed, and a bond fide purchaser ignorant of the verbal contract 
and of the unregistered deed, claiming under a registered deed, 
and there would be no rule of equity which could give the former 
preference over the latter. Memoranda of decrees are by section 
41 to be sent in to the Registration Office, and if we* were 
to declare to-day, that plaintiff has a right to the land, either by 
virtue of the verbal contract or by virtue of the unregistered 
deed, that decree of ours would have to bg registered; and the 
decree would neither be an oral agreement under section 48, 
nor an instrument under section 50. By the interpretation clause 
of the Registration Act, it is said that the word “instrument” 
° is not to include a will or an authority to adopt. A decree 
o of this Court is not an instrument within the meaning of the 
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“Registration Act, and if we were to make a decree declaring 
that by virtue of an oral contract of`sale, independently of 
the «unregistered deed, the plaintiff gained a title, and the 
defendant should sell the estate to-morrow to'a bond fide pur- 
chaser who has no knowledge whatever of any part of the 
transiction, or even of this litigation, the ‘decree would 
take priority over a subsequent purchaser without notice. It 
appears to me that we should frustrate the object which the 
Legislature had in enacting section 48, if we-were to declare a 
right upon a mere verbal contract, and thus give it an effect of 
which the Legislature intended to deprive ite We cannot 
decide whether the deed was intended to operate as a bill of sale 
or not, unless we receive it in evidence; nor can we declare that 
it operated as a bill of sale without @cting upon it, and giving 
effect to it as regards the property comprised therein, which so 


long as it remains unregistered, would be contrary to the express’ 


terms of section 49. 

wo cases were referred to by my honorable cOlleague. The 
first is that of Srinath Bhattacharji v. Ramkamal Gangopadhya 
and others(1). The question in that case turned vfpon Regulation 
XIX. of 1843. That Act says, “that from the first day of May 
“ last, every deed of sale, or gift of land, houses, or other real pro- 
“ perty, a memorial of which has been or shall be duly registered 
“ according to law, shall, provided its authenticity be established 
“to the satisfaction of the Court, invalidate any other deed of 
“sale or gift for the same property which may not have been 
“registered, and whether such second or other deed shall have 
“been executed prior or subsequent to the registered deed.” 
The question turned upon the meaning of the word “ authen- 
ticity,” and was whether the defendant could rely upon a deed 
which he had obtained by fraud, and had got registered, with a 
view to get rid of a bond fide purchaser without notice? Their 
Lordships of the Privy Council say as to the second question: 
“ The proviso is that the authenticity of the deed be established 


- “to the satisfaction of the Court. The word ‘authenticity’ 


“ would’seem, according to its natural meaning, to point merely 
“at the exclusion of a forged deed from the benefit of -the Act; 


(1) 10 Moore, IL A., 229, 
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"e but their Lordships think that it could not be intended by the 


“ Act that a deed which was tainted by fraud, although in other 
respects genuine, should be placed on the same footing,as an 
honest and bond fide deed; but they thought that at all events 
“y registered, deed could not be deprived of the priority given 
“by the Acts unless fraud on the part of the grantee were both 
“ alleged and proved.” I am ready to admit, that under section 
60 of the Registration Act, the word “ instrument ” refers to an 
honest bond fide inatrument, and does not include a fraudulent 
one. Ifa man should get a fraudulent deed registered before 
an honest ong, ,he could not, under section 60, rely upon that 
document as an instrument. It is a well recognized maxim of 
law that no man can gain title by fraud. Under the Act 
relating to the registr#tion of deeds and relating to lands in 
Middlesex, it was held that g subsequent registered deed has 


-no priority over an unregistered one, if the man who held under 


the registered deed, knew of the sale to the holder of the unregis- 
tered deed. But that was onthe principle that a person is nessa” 
benefit, if he purchases with notice of a prior bond fide sale. 
The other ease which was cited by my learned colleague, 
was also a very clear case of fraud. It is the case of Nawab 
Sidhi Nazar Ali Khan v. Ajodhyaram Khan (1). There it 
was held, that the mortgagee in possession and another person 
“having sought to deprive the mortgagor of his title to redeem 
“by means of a purchase of the mortgaged estate under an 
“auction sale for arrears of revenue, which was designedly and 
“fradulently brought about by the act of the mortgagee in 
“possession, who for the purpose of the fraud neglected to pay 
“the revenue.” The Lords of the Judicial Committée say: “If 
s these facts cannot be displaced, the agreement was, undoubtedly, 
“ a gross fraud on the mortgagor committed by both the actors in 
“it, vize Abbot and M’Arthur, But it was argued that even if 
c this case were true, the remedy under Act I. of 1845 was for 
s damages only. This argument wab in conformity to the 
“ opinion of the zilla Judge. But it is to be observed that 
“if assumes the very question under discussion which isewhether 
“the Act extends to the present case. Mr. Justice Bayley 
(1) 10 Moore, L A. 540. 
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“thought that the Act was not designed to protect a fraudulent’ 
‘purchaser. He puts his decision on the ground that a man 
“is not allowed by law to take advantage of his own wrong; 
“and he treated the case of such a purchaser as beyond the 
“ protection intended to be given by the Act to purchasers under 
“an auction-sale.” . 

Both these cases turned on the principle that a man cannot 
obtain a right by means of fraud. But that principle does not 
apply to this case. Itis said that defendant is claiming a right 
by means of fraud. Defendant is entirely passive. It is the 
plaintiff who wants us to declare that a verbal,sale or an un- 
registered deed has given to the plaintiff a title ; aid if it gives 
him a title against the defendant, it will give it to him as against 
all persons who may purchase the samesproperty from, defendant 
in ignorance of the plaintiff's rights, ‘and get their deeds regis- 


tered. Suppose this land were to be sold to-day by defendant to, 


another person without notice, could the plaintiff have a declara- 

of right against auch purchaser, if he shoald register his 
deed? Surely not. The plaintiff is uot affected by fraud, but 
æ purchaser also ought not to be affected by defendant's fraud, 
assuming that in consequence of the non-registration of the 
plaintiffs bill of sale he should be in ignorance of the plaintiff's 
rights. A purchaser can always protect himself, and if he does 
not, it is his own fault. He should take care before he pays his 
purchase-money to get the deed registered, or, to obtain an 
authenticated power from the vendor to authorize some one, in 
whom the purchaser has confidence, to register the deed as- agent 
of the vendor. I have seen instances in which a purchaser has 
refused to pay the purchase-money before he has got the deed 
registered, or an authenticated power to his own attorney from 
the vendor appointing him the vendor’s attorney to register. 
Section 34 of the Registration Act says: “ Subject to the pro- 
visions of the last preceding section, every document to be 
registered under this Act, whether such registration be compul- 
sory or optional, shall be presented to the proper Registration 
Office By somé person executing or claiming under the same, or 
by the representative or assign of such person or by the agent of 
such person, representative or assign, duly authorized by power 
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* 1868 Of attorney oxecuted and authenticated in manner hereinafter 
S8nexxu mentioned.” Section 36 says: “For the purposes of the last 
os preceding section, the powers of attorney next hereinafter 
Bae cc mentioned shall alone be recognised, (that is to say), if the 
Kacou. “principal, at the time of executing the power of attorney, 
e “resides in any part of British India in which thise Act 
“operates, a power of attorney executed before and authen- 
“ticated by the Registrar or Sub-Registrar within whose 
“district or sub-district the principal resides.” So that 4f 
a man in Calcutta sells Jands in Lahore, he can go before 
the Registrar,in Calcutta, and can there execute a power 
of attorney in favor of the attorney of the vendee who will 
then go to Lahore, and, as the agent of the vendor, register the 
decd therẹą To make the purchaser safe, he ought to require 
the vendor to admit the deed of, sale before the Registrar, or get - 
the vendor to execute an authenticated power. Ifthe purchaser 
neglects this precautién, and another man gets a subsequent 
deed of purchàse registered first, it is the first purchases” 
- own fault if the latter obtains priority over him. Section 35 
e makes a furthere provision; it enacts that if the person execut- 
ing is in jail or sick, the Registrar or the Judge may himself 
goto the Jail or to the house of the person executing, and 
examine him, or issue a commission for his examination. 
It is said that a person may be imprisoned by the purchaser 
immediately after he has executed a deed, and by those means 
prevent registration ; so he may puta pistol to his head, and 
threaten his life, unless he returns the document. But men who 
commit auch atrocities are subject to very serious punishments 
‘under the Penal Code. The plaintiff here is seeking a declara- 
tion of right which may affect a bond fide purchaser who was 
not intended by the Act to be affected by an unregistered deed. 
I have said, that it is not necessary to decide whether the 
Registrar acted discreetly in refusing registration. I am of 
opinion that he did not act discreetly, ‘and that he has put the 
parties in serious difficulties by his refusal. His registering the 
docfiment would not have made the sale valid òr binding if it 
was otherwise invalid or not binding. The vendor, notwith- 
standing registration, could. have the deed set aside or rectified, 
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if he còuld prove that it was fraudulent or drawn up asa bill of 1868 ° 


sale, when in fact it was intended to operate only asa mortgage. Suzma 
: : : RAHMATULLA, 

Theye was no necessity for refusing to register the deed. The v. 
defendant did not deny the execution, but he merely denied that g Sien 
the deed was intended to operate as a bill of sale. If the Bacom 
defendant admitted, as I understand he did, the execution of the e 
deed, the Registrar ought to have registered the document, and 
left the parties to contest their rights in a Civil Court. See 
section 36 of the Registration Act and Rule 8f of the Rules made 
under the Act. Registration does no harm ; and there is, there- 

* fore, no appeal against an order of Registration, ggction 81; but 
a refusal to register may cause much injury and inconvenience. 


It appears to me that so long as the deed remains unregistered, 


the Court cannot, in a civil proceeding, act upon it œ receive it 

in evidence or give it any effect. The plaintiff might have 

appealed under sections 82 to 84 of the Act. But the Court 
w _ csunot remove the cloud from his title by giving him a declara- 

SM. of right founded upon an unregistered déed, or admit an 

unregistered deed in evidence. 

> Iam of opinion that the appeal ought to bee dismissed with e 

costs. s 


Maornerson, J.—The question which, as I understand it, we 
have to answer, is whether the plaintiff who sues for a declara- 
tion of his title to the land which is .the subject of this suit, 
can give parol evidence of the contract under which he alleges 
he acquired that title, the contract having been reduced to 
writing in the form of a kabala, dr deed of sale, executed by 
the defendant, but not having been registered, owing to fraud 
on the part of the defendant. The fraud alleged (and for the ° 
purpose of the argument, I assumeit to be truly alleged) is that 
the defendant having received the purchase-money, and having 
executed the deed of sale, afterwards induced the Registrar to 
refuse to register thé deed, upon the ground (which was false 
in fact) that the deed did not-contain a certain clause which 
the plaintiff Wad undertaken to put in it, and that he ha& not 
received the whole of the consideration-money. 

The question is not whether a suit for specific performance . 


. 
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> 1868 of a coritract to register a bill of sale will lie, or whether an 
Piatt action for damages for breach of contract (in not giving the 
v. plaintiff a registered deed of conveyance) will lie. If that were 
gaem the question, I shduld probably reply that a suit for damages or 
oscar. a suit for specific performance would lie as against the vendor A 
although not a8 against the Registrar. The passage just now 
cited from Story’s Equity Jurisprudence (1) by Mr. Justice 
Dwarkanath Mitter, shows that a suit for specific performance 
will lie. I agree with the Judges of the High Court at Agra, 
who in delivering judgment in a case (2) which was heard 
by a Full Bench, said: “ It appears to us that the Act 
“(XVI. of 1864) contained nothing to limit or affect the 
“right conferred by law on a purchaser to enforce specific 
° * performamce of the coiftract of sale, and that the Code of 
° . Civil Procedure in the sections relating to decrees and the 
+ execution of decrées has made sufficient provision for compel- 
_ “ling a complete performance of the contract, whether by execu- 
“ tion of a conveyance, or by its registration, or otherwise.” ‘Wee: 
question before the Agra Court was one arising out of Act 
* XVI. of 1864, but the remarks of the Court are applicable to 
° the present case, because the general terms in which an unre- 
gistered instrument is in that Act declared not to be receivable in 
evidence are very similar to the terms used in Act XX. of.1866. 
I return to the points immediately before me, whether parol 
evidence can be received to prove the plaintiff’s contract: I 
have no hesitation in saying that it cannot. Itis an undoubted 
rule of our Courts that when a contract has been reduced to 
writing, the contract can be proved only by the writing itself, 
and parol evidence of the contents of the written instrument 
cannot be given, except in certain special instances in which 
the writing is not forthoaming and, therefore, cannot be 
produced. 
_ thas been contended, for the plaintiff, that the defendant 
‘ought not to be permitted to benefit by his own fraud, and, 
therefore, ought not to be allowed to plead that oral evidence 
is inadmissible. Fully-admitting the soundness “of. the egeneral 
° proposition that-a man ought not to be allowed to benefit by 


” (1) Vol. IL, 6th Ed., 92. (2) 1 Agra H. C. R, F. B. Rul, 148 
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his own fraud, it appears to me that that proposition is wholly 1868 * 


foreign to the present question, which is, not whether the Snamx 


defgndant is entitled to benefit by his own fraud, but whether the Gori 
plaintiff can evade the provisions of the Registration Act, and ó SHEKE 

. ARIUTULLA 
can be allowed, in breach of one of our most elementary rules, Kaoma 
to give secondary or parol evidence of the contents of an instru- , 
ment, which the Registration Act (section 49) has declared 
expressly shall not be received in evidence, or acted on by any 
Court of Justice. It is admitted that the unregistered instru- 
ment itself cannot be received in evidence, yet to reject it 
because unregistered, is to allow the defendant ta benefit by his 
own wrong just as much ‘as the refusing to admit secondary 
evidence of the contents of the deed allows him to do so. 

On this subject of fraud, reference has been made to the 
judgment of the Privy Council, in the case of Srinath 
Bhattacharji v. Ramkamal Gangopadhya(1). But this judgment 
really has no bearing on the present: case; for although their 
‘mardships say that “ it could not be intended by this Act (XIX. 
of 1843) that a deed which was tainted by fraud, though in 
other respects genuine, should be placed on¢he same footing e 


‘as an honest bond fide deed,” the only thing that their Lord- 


ships had to decide, so far as this part of the case was concerned, 
and the only thing that they did in fact decide, was, that “at 
all events a registered deed cannot be deprived of the priority 
given by the Act, unless it be both alleged and proved that 
there was fraud on the part of the grantee.” The question 
under congideration there differs widely from that which we have 
to deal with. 

The object of the present Registration Act XX. of 1866 is 
to force peop to register deeds of a certain class; and as the 
most effectual mode of compelling’ registration, the 49th section 
enacts that “ no instrument” (the registration of which is com- 
pulsory) “ shall be received in evidence in any civil proceeding 
in any Court, or shalf be acted on by any public servant as 
defined in the Indian Penal Code,’ or shall affect any property 
comprised therein, unless it shall have been registered in ac@ord- 
ance with the provisions of this Act.” The question is whether, 


(1) 10 Moore, I. A., 220. a * 
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because the defendant has behaved dishonestly, and is attempting 
to cheat the plaintiff, the latter can evade the express language 
of the Act by giving secondary evidence of an instrument, 
which ought to have been registered before he paid his purchase- 
money, and which the law says shall not be received in evidence 
because it is fot registered. It has been argued that in? this 
country, people in making a contract usually enter first into a 
a verbal contract, whether they eventually put it in writing or 
not; and, therefore, that though there is this unregistered kabala 
in existence, the plaintiff may ignore it, and fall back upon the 
original verbalbagreement. In‘ every country, and just-as much 
in England ‘as in India, certain negotiations almost invariably 


take place before a contract is reduced to writing; andin every |, 
country, iis usual that.te terms of the contract should, with ~ 


more or less accuracy, be agreed on verbally before the written 
{nstrument embodying them is prepared. J am pot aware that 
any difference whatsoever’ exists between natives of this country 
and natives of any other country, as regards contracts which ha 


been entered into verbally, and are afterwards put in writing.’ 


When a contract has once been put in writing and signed by 


the parties, the written instrument contains, and is the only 


evidence of the contract, and the parties cannot give it the go- 
by, and fall back upon the original verbal agreement. It may 


be that in India a title to land may be passed without writing, » 


but when once the sale or conveynnce has been embodied in a 
written instrument, that instrument and that instrument alone 
contains the contract between the parties. This question has 
been before me on several occasions, and the more I consider it, 
the more I am confirmed in the opinion which I have now 
expressed, and which I first expressed in the caso of Manmohini 


Dasi(1). The poiut really involved is, whether or not the. 


Courts, by admitting parol evidence of unregistered deeds, are 
to assist parties in ignoring and evading the provisions of the 
Registration Act. . 

T attach no weight to the argument which has been pressed 
upon us based on the supposed hardship of the case of a bond Jide 
purchaser, who having paid his money gets no return for it’by 

(1) 7 W. R, 112. 
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reason of the vendor fraudulently preventing registration. A 


purchaser has only himself to blame if he parts with his purchase- z 


money until he has secured the registration of his conveyance. 
And when obstacles are improperly thrown in the way of registra- 
tion, the Act in its 82nd, 83rd, and 84th sections giyes the simple 
and speedy means of removing these obstacles. In the case 
f now before us, the plaintiff's proper course was to proceed under 
these sections. Not having-availed himself of the remedy given 
him by the Act, I fail to see any specigl hardship in his being 
now told-he is not entitled to that Particular kind of remedy 
which he seeks in this suit. 

On the whole, I think that as the Act expressly declares that 


l ` a deed such as is the plaintiffs kabala shall not, if unregistered, 


be received in evidence, secondary evidence of its contents 
cannot be received. ° : 
BAYLEY, J.—This case has been referred to a Full Bench by 
-Mr. Justice Kemp and Mr. Justice E. Jackson. Mr. Justice 
` E. Jackson would remand the case to the first Court, with a 
view that the plaint might be amended to one “to enforce the 
contract and to have it registered.” Mr. Justice Kemp would 
dismiss the Special Appeal, on the ground that secondary 
evidence of the deed of sale was not admissible; but that learned 
Judge observed that this view was opposed to two decisions of 
this Court, which he cited. Mir Hilaluddin v. Chowdri Abdul 
Sattar (1) and Bhimal Mahtun v. Mussamat Olimussa (2). 
The plaint shows, that the suit is clearly based on the deed of 
sale of 20th Sraban 1273 (4th August 1866), registration of 
which under Act XX. of 1866 was sought by plaintiff, and 
was refused by the Registrar ongthe objections of the defend- 
ant. There are in the plaint some preliminary allegations as to 
the agreement to sell and as to the receipt of the consideration- 
money, but this is followed, and indeed the whole case really 
rests on the allegation of title bythe plaintiff on the fact of 
the exgcution.of the deed of absolute sale. The plaint then 
sets forth that on plaintiff's presenting that deed to the Sub- 
Registrar for the purpose of completing the title by registration, 


y @ W, R, 35l. (2) 8 W. R. 423. 
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the defendant fraudulently objected, on the ground that the 
deed did not, but ought to have expressed certain reservations to 
the effect that the property would be returned to the defendant 
on re-payment of the consideration-money. The plaint con- 
cludes by averring that owing to the above-mentioned objections 
of the defendant and consequent non-registration, a cloud 
was on the plaintifi’s title which he wished to have removed 
by a declaration of the transaction as evidenced by the dead 
being one of absolute salọ. 

After the long judgments already given by my learned 
colleagues, I*would only briefly: remark that, in my opinion, 
section 49, Act XX. of 1866, not only prevents the kabala 
referred to in this case, from being received as evidence in any 
Civil Court, but also from having any effect in any Court on 


any property. The cases in thé Agra High Court, Full Bench 


Reports, page 148, and Manmohini Dasi v. Bishenmayi (1) 
cleatly and strongly support me. 

It was, in my view, open to the plaintiff, when the Sub- 
Registrar refused to register the deed, to have proceeded accord- 
ing to sections 81 to 84 of Act XX. of 1866. Section 84 
allows toa party who is refused registration to petition the 
District (i e. Zilla) Court, and to proceed as laid down in 
the law referred to. The remedy provided therein is a full 
and easy one against fraudulent or other objections to regis- 
tration by an ‘opponent, and so far obstructing the completeness 
of a title by preventing registration. The fourth paragraph . 
of section 84 enacts that “the Court may, if it shall think 
“ proper, order such Registrar or Registrar General to register 
“the document or to direct its registration in the proper 
“manner, and he” (the Regiggar) “ shall thereupon obey such 
“order, and shall, as far as may be practicable, follow the 
procedure in sections 66, 67, and 68 and (provided the docu- 
“ment be duly presented for registration within thirty days 
“after the making of such order), the registration pursuant 
“tg such order shall take effect, as if the document had been 
“registered, when it was duly presented for registration to the 
“ Officer so refusing as aforesaid.” If the plaintiff had so 


G) 7 W. R, 113. 
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obtained an order for registration, he could proceed to establish 
his right and title under the deed of sale propounded by him. 
Supposing, however, that he had not got that order, I am far 
from holding that still the plaintiff might not have a remedy in 
a Civil Court if he sued for specific performance of an agree- 
ment*to sell and to execute a conveyance and to register the 
same, 

As to the plea that no man can take advantage of his own 
frhud, I do not think that the decisions -of Her Majesty’s 
Judicial Committee of the Privy Countil, Srinath Bhattacharji 
v. Ramkamal Gangopadhya (1), and Nawab Siéhi Nazar Ali 
‘Khan v. Ajodhyaram Khan (2), apply. Those were general 
cases of the recognition of the above ordinary rule of equity. 
But this is a special case of the constrifction of the Registration 
Act XX. of 1866, sections 81 to 84, and the procedure open to 
plaintiff under it. 

I concur with Mr. Justice Kemp in holding that in this suit 
parol evidencé to prove the deed of sale of 20th Sraban 1273 
(4th August 1866) is inadmissible. 


Before Sir Barnes Peacock, Ki, Chief Justice, Mr. Justice Bayley, Mr. 
Justice L. S. Jackson, Mr. Justice Macpherson, and Mr. Justice Miter. 


J. G. BAGRAM v. J. P. WISE.* 
Execution of Decree—Act VITI. of 1869, 8. 284. 


Where a decree of one Court has been transmitted to another, for execntion under 
s. 284 of Act VIIL of 1859, the latter Court has jurisdiction to entertain an 
application to cancel its own order for striking off the case, whatever “ striking 
off” amounts to. 

In this case the plaintiff, Wise, had obtained a decree in 
the Moonsiffs Court of Mymensigg. A copy of the decree 
_ was transmitted for execution to the Court of the Moonsiff of 
Chowki Dowlut Khan, in the district of Backergunge, under 
the provisions of section 284 and seg. of Act VIII. of 1859, 
The Moonsiff “ struck off” the case for default of proceeding 


(1) 10 Moore, L Á., 220. (2) 10 Moore, I. A., 540. 


* Miscellaneous Appeal, No, 24 of 1868, from a decree of the Officiating Judge 
of Backergunge. Š 
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1868 on the part of the execution-creditor. Subsequently, application 
J. G. Bagram was made in the same Court to revive execution of the decree. 
J. P. Wiss, The application was granted; the lower appellate Court confiemed 
the Moonsiff's orfler. On special appeal it was argued, upon the 
authority of Sridhar Saraswati v. Maharaj Bhup Sing (1) and 
Raja Bhup Sing v. Sankar Dutt (2), that the petition for 
reversal of the decree ought to have been made in the Court of 
Mymensing, which passed the decree; and that, therefore, the 
orders of the Court below were without jurisdiction, and void. The 
case was heard by Mirrfie and Hosasousse, JJ., who dissented 
from the rulings,in the cases relied on, and were of opinion that 
the Court of Backergunge had jurisdiction. They referred the 
following question for the opinion of a Full Bench: 
i “ Wher a decree of tne Court has been transmitted, under 
. section 284 and seg. of Act VIIL of 1859, to another Court, for 
«execution, and when that other Court has, what is technically 
. called “struck off” the first proceedings in execution of the 
judgment-creditor in default, has that other Court jurisdiction 
to allow the proceedings to be revived, or does such jurisdiction 
e rest solely withthe Court which originally passed the decree ?” 


Mr. C. Gregory for appellant.—The proper Court to apply 
to for a fresh issue of execution is the Court of Mymensing, 
which originally passed the decree, and not the Court of 
Backergunge, to which the case was transmitted by the other 
Court for execution. This latter Court had only a limited 
jurisdiction in the matter. The powers vested in the Court of 
Backergunge, by virtue of the provisions of sections 284 and 
285, ceased to exist on the execution case being struck off 
for default, which virtually had the effect of sending the case 
back to the Court which passt the decree.— Sridhar Saraswati 
v. Maharaj Bhup Sing (1); Raja Bhup Sing “Bahadur v. 
Sankar Dutt (2). 

Baboos Anukul Chandra Mookerjee and Ramesh Chandra 
Mitter, for respondent, were not called upon. : ° 


oe (1) 3 W. R, Œ. RB), 5. (2) 6 W. R, (MR), 48. 
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The opinion of the learned Judges upon the question proposed 1868 g 
to them was delivered, as follows, by J. G. Baorax ° 
° $ J. P. Wise, 
Peacock, C. J.—It is quite clear that the Court to which 
the decree was sent had jurisdiction over its own order striking 
off the case, whatever the striking off amounte to. As soon as 
a copy of the decree which is sent for execution to another 
Court is filed in the Court to which it is transmitted, it has the 
game effect as a decree of that Court; and by section 288 that 
Court is to proceed to execute it according to its own rules in 
the like cases. The order for striking off the application for 
execution of the decree did not strike the copy of the decree off 
the records of the Courtto which it was sent for execution; 
and as long as it remains there, the Court to whichyit was sent 
may deal with it, and any application for execution of it as if 
it was a judgment of that Court. If in the present case, the 
decree had been a decree of the Backergunge Court, that Court 

would have had power to entertain the application. 


. 
Before Sir Barnes Peacock, Ki, Chief Justice, Mr. Justice Bayley, 
Mr. Justice L. S. Jackson, and Mr. Justice Mitter. * 


RAJA NILMANI BING v. ANNADAPRASAD MOOKERJEE.t 1868 
Suit for Abatement of Rent—Act X of 1859, 8. 283—Jurisdiction of Civil Court. 


A. obtained from B. a putni lease, whereby it was agreed thas A. should prepare 
a hastabud (rent roll) ; that, if it should appear that there was any deficiency in the 
jumma stated in the potta, the correct jamma should be ascertained as therein 
provided; and that the rent should be made up to A. by B., and B. should return a 
proportionate amount of the consideration-money. A. sued B. for an abatement of 
rent, for a refund of rent paid in excess, and for a proportionate refund of the con~ 
sideration-money. Held, the suit was not a suit for abatement of rent within section 
23 of Act X of 1859, and the Civil Court- had jurisdiction to try tho different 
questions together in the same suit, : 


THREE analogous suits were Drone by the plaintiff and others 
against the Raja of Pachet, for an abatement of the rent of their 
putni-holdings, for a “refund of the rent paid in excess, and 
E Mr, Justice Mitter declined to express an opinion as he had been grofes- 


sionally engaged in these cases, 


t-Regnlar Appeals, Nos, 148 and 149, from a docision of the Principal Sadder 
Ameen of Manbhoom. 
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also for a proportionate refund of the consideration-money, on 
the ground that the lessor, Raja Nilmani Sing, had wrongly 
stated the assets, and that he had covenanted in the potta, or 
bynama, granted by him, to make a reduction in the jumma and 
in the consideration paid for the putnis, if after enquiry and 
preparation of hastabud (rent-roll papers) by the lessees, it 
should be found that the estimated jummas were less than those 
actually paid by the ryots. 

The plaintiff relied upon a lease, the terms of which were ab 
follows :— : 

“You, the putnidar, having taken possession of the putni, and 
beginning to collect, shall prepare a hastabud of each ryot pay- 
ing rent; and if, on the hastabud being prepared, it shall appear 
that thereeis any deficieficy in the aggregate jumma, Rupees 
19,306-9-5, then, within six mopths, you will apply to me, the _ 
Raja, and there will be an amla appointed to ascertain the 


correct jumma and get the proper rent-roll checked. If any of —_ 


the ryots fraudulently deny holding any lands, those lands are to 
be measured, and I will make up to you the rents, and whatever 
rent in this way shall be found wanting shall be deducted. I 
will give you a separate deed to that effect. I will also return 
you the proportionate amount of the consideration-money, and 


if it is found that the assets are greater, it is provided that I, the 


Raja, shall be at liberty to demand a separate kabuliat, and 
except in this way, in no other way shall the rent be raised.” 

The suits were, in the first instance, dismissed by the Deputy 
Commissioner of Purulia, on the ground that the plaintiffs had 
not furnished the hastabud papers required by their contracts, 
and were, therefore, not entitled to ask for any abatement. 

Or appeal to the High Court, (Norman and Pundit, JJ.), all 
the suits were remanded on the 25th January 1865, with direc- 
tione that an Ameeu “should be appointed and sent into the 
Mofussil to prepare a regular hastabud of the whole of the 
putni mehals.” In order to ascertain whéther there was or was 
not a deficiency in the jummas, the local enquiry was made; 
and the Principal Sudder Ameen of Manbhoom, by whem the 
suits were tried after the remand, found for the plaintiffs upon 
the basis of the Ameen’s report. 
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Against that decision the defendant, the Raja, appealed to 
the High Court, on the ground that the suit-being one for 
abatement of rent was not cognizable by a Civil Court, but only 
by the Collector, under Act X of 1859. 

. The Division Bench (Loca anp Grover, JJ.,) were of 
opinion that the suit was cognizable by the Civil Court, but a 
similar case having been brought to their notice, Nilmani Sing 
Deo Bahadur v. Iswar Chandra Ghosal (1), in which another Di- 
vision Bench had ruled differently, they referred the following 
questions for the opinion of a Full Bench: é 

“1st—Can a suit brought under the circumstances of this 
one, be called a suit for abatement peer under Act X 
of 1859? : 

e Ind.—If it be £0, would not the Civil Court have jurisdiction 
to try it when mixed up with a claim to refund of consideration- 


money ?” 


Mr. Allan, and Baboos Anukul Chandra Mooherjee and Tarak- 
nath Sen, for appellants. - ‘ 


Baboos Annada Prasad Banerjee, Srinath Das, and Durgadas 
Duit, for respondents. 


The opinions of the learned Judges upon the questions pro- 
posed to them, were delivered, as follows, by 


Pracoox, C. J.—The lease mentioned the amounts of rent to 
be paid, but it provided that the tenant should, within a certain 
period, ascertain what were the real assets of the property; 
that if they were found to be less than the amount of rent 
specified in the lease, the landlord would deduct the difference, 
and would refund a proportion of the consideration-money. 
The assets were found to be less, It appears to us that this suit 
isnot for an abatement of rent, but for a declaration that, 
according to the terms of the lease, the rent really payable is 
less than the eum nominally inserted in it. 

A suit for abatement of rent is a suit for reducing the amount 

Q) 9 W. R. 92, 


{OOKERJER, 
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° 1868 which but for the abatement would be payable as rent. In this 
Rasa case, the amount mentioned in the lease was never, according to 
Niuatanr f 

Sme the terms of the tease, payable asrent. The amount which was 
= Agen inserted in the lease was subject to a condition that it was not to 
Moaea] be the rent ina certain eyente The suit is, therefore, not a, suit 
for abatement of rent within the meaning of section 23 of Act X 

of 1859. This answers the first question. 

The second questjon is, whether, if such a suit can be brought, 
the Civil Courts have jurisdiction to try it when it is mixed up 
with a claim fẹr a refund of consideration-money. 

It appears. to us that the Civil Court had the power to try this 
question when it was mixed up with the other questions in the suit; 
It has beeg held in Ramgppal. Mazumdar v. F, J. Sanders (1); 


° Ram Chand v. Chandi Charan Das (2); Roy Udit Narayan 
Sing v. Ram Saran Roy (3); Makuju Noshya vw. Dohur 
x Mohamed (4); Bidhubadan Mookerjee v. Durga Mani Debi (5); 


Bhihari Panda v. Ajodhya Prasad (6); Mugni Roy v. Lala 

Khuni Lal (1); Sarbeswar Dey v. Fakir Mohamed Sirkar (8); 

e Padma Mani Basi v. Jhola Paly (9); Tara Chand Zurgur v. 

. Loknath Dutt (10), that a suit to recover the possession of land 

may be tried by the Civil Court when it is mixed up with a claim 

for mesne profits. It would be most inconvenient in the present 

case if the whole question could not be tried by the Civil Court. 

It is admitted that the Court has jurisdiction to enforce the 

refund of that which has been paid in’ excess; and if the 

Revenue Courts should refuse to abate the rent, the plaintiff would 

have again to sue in the Civil Court to have the excess refunded, 
according to the terms of the lease. 


a 
(1) 1 W. R., 138. (6) 3 W. R., 176. 
(2) Tb., 160. (7) 6 W.R., (Act X Rul.) 20. 
(8) Tb., 221. (8) 7 W. R., 243. 
(4) 2 W. R, 62. > (9) Ib., 283. 
(5) Ib., 187. (10) Zb., 414, 
e ° 
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Before Sir Barnes Peacock, Kt. Chief Justice, Mr. Justice Bayley, Mr. Justice 
L. S. Jackson, Mr. Justice Macpherson, and Mr. Justice Mitler. * 


RAJA NILMANI SING v. ANNADAPRASAD MOOKERJEE.+ 
Damages—Breach of Covenant in Lease—Act VIII. of 1869, 9. 7. 


š "A. recovered from B., under the terms of the lease set out in the case precoding, 
a refund of the excess of rent paid by him in respect of ‘the years 1861, 1862, and 
1868. While that suit was pending, B. recovered ‘from A. Tent at the same rate 
in respect of the three succeeding years. Held, that A. was entitled to bring 
another snit against B. for damages in respect of the excess of rent pald by him 
daring the years subsequent to the institution of the prior suit, 

Tue plaintiff obtained a putni lease of lot Puglia, from 
the Pachet Raja, Nilmani Sing, the material parts of- the 
. lease which was dated the 23rd Paush 1267 (5th January 1861), 
are set out in the preceding case. 

In that case, the plaintiff sued for a return of rent which had 
then been paid in excess, viz., for the years 1267, 1268, 1269, 
(1861, 1862, 1863); and now sued for a refund of the excess 
rent paid by him during the years 1270, 1271, 1272 (1864, 
1865, 1866), the Raja having, under Regulation VIII. of 1819, 
realized from him during those years the entire rent mentioned 
in the putni lease, while the former suit was pending. The 
Principal Sudder Ameen, the same officer who decided the suit 
for abatement in favor of the putnidar, gave a decree for the 
plaintiff. The Raja appealed, on the ground that as the plaintiff 
did not include his present claim in the former suit, his remedy 
was barred by section 7 Act VIII. of 1859. See Raja Nilmani 
Sing v. Iswar Chandra Ghosal (1). 

The case was heard before Locu and GLover, JJ., by 
whom a reference was made to a Full Bench, as follows : 


GLOVER, J.—No question is raised in this appeal on the 
merits; the defendant (appellant) rests his case upon a point 


* Mr. Jystico Mitter declined to express an opinion as he had been professton- 
ally engaged in this caso. 
+ Regular Appeal, No, 864 of 1867, from a decision of the Principal Budder 


Ameen of Manbhoom, 
(Q) 9 W. R., 121, 
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__ of law, and contends that as the plaintiff did not include his 
present ‘claim in the suit originally brought by him (the suit 
for abatement) his remedy is barred by section 7, Act VIII. 
of 1859. In support of this contention we have been referred 
to an analogoys case between the Raja and another putnidar, 
Raja Nilmani Sing v. Iswar Chandra Ghosal (1), in which 
a Division Bench of this Court, (Bayley and Phear, JJ.), 
ruled that so long as the potta remained in force, the Raja 
was entitled to be paid all the money due thereon, and to keep 
that money when received, he having committed no wrong 
against the plaintiff since he made-the misrepresentations which 
constituted the cause of action in the first suit; “that the 
plaintiff's cause of action once having matured, the subsequent 
occurrence of further damage, after or before adjudication of 
the original matter, did not originate a fresh cause of suit;” and 
that “the plaintiff could not, therefore, succeed in a second suit 
to get back so-called excess of rent paid by him in terms of the 
putni potta since the institution of the first suit.” I venture 
to dissent from this ruling. The contract between the Raja 
and the putnidar was not fixed by the putni potta; on the 
contrary, it was expressly stated in that deed, that the amount 
of rent therein named was to depend upon certain enquiries to 
be thereafter made by the lessee in the Mofussil; that if the 
hastabud papers showed that the Raja’s estimate was correct, 
the putnidar was to pay the rent named in the potta; if, 
incorrect, he was to receive abatement and refund. It seems 
to me, therefore, that there was not, at the time either of the 
two suits were brought, an absolute contract on the part of the 
putnidar to pay the amount mentioned in his lease, and that 
the lease gave the Raja no power to realize that amount’ until 
the Mofussil enquiry had been concluded; and that being ~so 
I do not seo how the decree obtained by the putnidar for 
refund of excess rents paid in previous.syears can prevent ne 
suing for the excess of subsequent years. 

It has been urged that he ought to have jncluded these 
amounts in his estimate of damages when he brought the first 
suit. But how could he have done so? If he succeeded in that 

a) 9 WLR, 121, 
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suit, the putni potta would have been altered in the terms 
of the decree, and his rent for the putni declared to be so 
muoh less. That suit might have been decided before the 


„years for which plaintiff now claims a refund; and have, therefore, 


rendered such claim unnecessary. How far, moreover, should 
the ‘plaintiff's claim have extended? If he ought to have 
included the excess rent which he might or might not have had 
to pay for these three years in his estimate of damages in the 
former suit, he ought, I suppose, to have gorre still further, and 
have sued for the excess which might possibly have been taken 
from him (supposing him to gil in his suit for alt@ring the terms 
of the potta) for twenty years in advance. 

‘It does not appear to me that the plaintiffs cause of action 
was matured when he brought his first suit; he wfs not com- 
pelled to’ do more then than sue for the injury already sustained; 
and that gould not include an uncertain claim for a refund of 
what, in all probability, would never be paid. If the putni 
lease had definitively fixed the plaintiff's rent, it would have 
been different, as until the potta had been cancelled the tenant 
would have been bound; but, in this case, the lease settled 
nothing, but left the amount of rent to be determined by after- 
enquiry. It seems to mie, therefore, that the taking year “by 
year of the full amount of rent mentioned in the potta gave a 
constantly recurring cause of action to the plaintiff, and that 
he could not have included his claim for refund of what he 
might be made to pay improperly in the years 1270, 1271, and 
1272 in a suit brought for refund of rents actually paid in 1267, 
1268, and 1269. 

There being no contention as to the merits of the plaintifi’s 
claim, I think that this appeal ought to be dismissed, and the 
Principal Sudder Ameen’s order upheld with costs. But, as 
another Division Bench has come to a different conclusion, in 
a case precisely similar to this, judgment must, in accordance 
with our rules of ‘practice, be deferred, until a Full Bench 
decides which is the correct view. 


Locu, J.—This case ia a very simple one. The plaintiff 


holds a leage under the terms of which he was to ascertain what 
R—2 
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1868 were the real assets of the property, the zcmindar, defendant, 
Rasa agreeing that if they were less than the rent mentioned in 
Sixe the lease, a corresponding deduction therein should be mmde, 
Arsina- 22d that he would refund the consideration-money in propor- 
=æ PgasaD tion. Before the investigation was completed, the defendant 
MOCMARIEE. voslized rents’ for three years at the rate given in the Iwase. 
The plaintiff then brought a suit for abatement of rent, for 
refund of consideration, and of rent paid in excess of the sum 
which would be payable on the amount of the rent being adjusted 
according to the terms of the contract. While this suit was 
pending, the d&fendant, under the pyovisions of Regulation VIII. 
of 1819, realized the rents of other three years from the plaintiff 
at the rate specified in the lease, and plaintiff now sues to 
recover th® difference between the rent mentioned in the potta 
and that ascertained by him on docal enquiry to be the proper 
rent. A Division Bench, in a similar casc, Raja Nilmani Sing” 
v. Iswar Chandra Ghosal (1), has held that the action would 
not lic; that the claim should have been included in a pre- 
vious suit for damages brought by the same plaintif. We 
differ from the View taken of the case by the Division Bench 
which passed the judgment referred to above, for we fail to sce 
how a sum not realized from the plaintiff when his former suit 
was brought could have been included in that claim, whether 
such claim be looked upon as a claim for damages, or a claim for 
refund of remt taken in excess of the sum due to the landlord. 
I concur with my colleague in referring this case for the consi- 
deration and decision of a Full Bench. 


The opinion of the learned Judges was delivered by 


Pracoox, ©. J.—We have no doubt that this suit was 
maintainable. There was a covenant, on a given event, to make 
an abatement in the rent nominally fixed, und to refund a 
rateable proportion of the cousideration-money. ‘The event was, 
if it should turn out on enquiry and after preparation of the 
hastabud papers by the lessee, that the Jumma stated by the 


e (1) 9 W. R, 121. 


YOL.IJ -` FULL BENCH RULINGS. 


e 
Raja was not the real rent of the estate. The fact has so 
turned out, and the defendant has not made the abatemeut, but 
has recovered the rents for the years 1271, 1272, and 1273, with- 
-out making any deduction in the amount 
_ We are of opinion thatthe plaintiff is entitled to recover 
damages against the défendant for not making thé abatement for 
those three years, which had not arrived at the time when the 
former suit was brought. The plaintiff could not, in that suit, 
Nave recovered damages in respect of those years for which he 
had not paid, and for which he had not at that time been called 
upon to pay any rent. * x e ` 


e mE ; 
Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Bayley, Mr. Justice 
L. S. Jackson, Mr. Justice Macbherson, and Mr. Justice Mitter. 


p , AMIRUDDIN v. JIBAN BIBL* 


Special Appeal—Act VIIL of 1859, 8. 347. 


No appeal lies against an order rejecting an application fgr the re-admission of 

an appeal under sec. 347, Act VII. of 1859. 
. PLAINTIFF brought a suit for recovery oF possession in the 
- Moonsiff? s Court, and obtained a decree. Defendant appealed 
‘to the Judge. But the appeal was struck off for default, on 
the-24th of. December 1867. Within 30 days from that date, 
` defendant made an application, under sec. 347, “Act VIIL of 
S 1859, for the restoration of his appeal. The Judge, however, 
° rejected the application on the, ground, that “no good or suffi- 
” giént reason was assigned for re-admitting the appeal.” There- 
upon defendant preferred an appeal to the ‘High Court. The 
case came on before Peacoox, C. J., and Mirreyr, J., by 
whom it was referred-to a Full Bench, with the following 

remarks by— ~ 

Peacock, C. J.—At present, I do not see that an appeal 
lies at. all from an order rejecting an application forthe 


oe Miscellaneous Appeal, No. 157 of 1868, from an order of the me of Beer- 
bhoom, affirming an order of the Moonsiff of that district, 
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re-admission of an appeal under section 347, Act VIII. of 1869. - 


If such an appeal lies at all, it appears to me that it must lie 
upon matters of fact as well as upon points of law. Wher the 
regular appeal wag struck off, and no decision pronounced upon 
it, I cannot see how a special appeal can lie to this Court... It 
has, however, been held in several cases that a special appeal 
does lie; see Hara Chandra Das Chowdry v. Ram Kumar Chow- 
dry (1); Ram Yad Jemadar v. Biseswar Bhattacharji (2); 
and Musst, Bibi Halu v. Musst. Atwaro (3); Sheikh Golath 
Mohammed v. Kunjabehart Lal (4). 

In the Agr& Court it was held, that a special appeal would 
not lie; see also Case No. 56 of 1862, decided by the Calcutta 
Court; and other cases cited in the note to this section of 
Act VIIIeof 1859, collected in the 3rd edition of Broughton’s 
Civil Procedure Code. é 
* In this state of the authorities, we think it necessary to refer 
the cage for the decision of a Full Bench. 


Baboos Bhawani Charan Dutt and Prasanna Kumar Roy for 
appellant. . 


Baboo Lakhi Charan Bose for respondent. 


The gpinion of the Full Bench was delivered by f 

Psacocx, C. J.—We think that there is no appeal against 
an order refusing to re-admit an appeal under section 347 of 
Act VIII. of 1859. The matter’ is left to the discretion of the 
Judge. The appeal is dismissed with costs, 


(1) 2 W. R., 254. : (3) 7 W. R., 81, 
(3) 2 W. R., (M. R.), 23. (4) 5 W. Ry (M.A), 27. 
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Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Milter. 


_ MAHMA CHANDRA CHUCKERBUTTY v. RAJKUMAR 
> OCHUCKERBUTTY.* 


Soe) Award—Thakbust Map—Suit for Possession—Estpppel—Act VIII. of 
1859, 8. 2—Limilation—Act XIV. of 1859, 8. 1, ed. 6. 


In a Thakbust map, land was demarcated as belonging to A. B. claimed that it 
belonged to him jointly with A. On 18th November 1858, tho map was rectified by 
demareating the lands to A. and B. jointly. B. afterwards bronght a suit against A. 
in tho Moonsiff’s Court, to recover the value of some mangoes which grow on two 
piots of the land in question, and. it was decided on 12th Decembor 1864, in favor 
of B., on the ground that the plots belonged to A. and R, jointly. On llth 
December 1865, A. brought his suit against B. for a declaration of right and con- 
firmation of possession, to sot asido the survey award, aud for amendment of tho 
Thakbust map. <A. alleged that he was no party to the Thakbust procesdings, 
and that he had been in possession evor since. 

Held, (overruling the decision of the Conrts below), (1) that A. was not estopped 
by the.decision of 12th Decomber 1864; (2) that the suit was barred, so far as it 
asked to have-the Thakbust map amended, under clause 6 of section 1 of Act XIV. 
of 1889; (3) that a suit by a person in possession to-have his title confirmed, is 
not aguit to recover property within clause 6 of section 1 of Act XIV. of 1859, 
and ig not barred by reason of its not being brought within 3 years from the date of 
tho award. - 


e 
Tris suit was for declaration of right and confirmation of 
possession of land in the -village of Bhramangram, in Chakla 


- * Special Appeal, No. 40 of 1868,-from a decree of the Principal Sudder Ameen 
of Dacca, dated tho 13th September 1867, affirming a deerce of a Moonsifl of 
that district, dated tho 28th Juno 1866, 

B—3 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L. RB. 


Rampore, and to set aside a survey, award, and for amendment 
of Thakbust map. The plaintiff alleged that the land in dispute 


_ appertained to talook No. 221, the Howla of Chandiprasad 


Chuckerbutty. The defendants raised the defence of limita- 
tion, and also that, although the plaintiffs had a six-anna share 
in the dispute? jummas, the question of title now raised had 
been determined in a former suit regarding the value of certain 
fruits growing on two out of the five lots in dispute. 

The Moonsiff dismissed the plaintiff’s suit, on the ground that” 


“it was barred by the Act'of limitation. He found that the 


survey award was made,on the 17th or 18th November 1868; 
and that the present action had not been brought within three 
years from that date. He held, that the plaintiff failed to 
establish that the survey °proceedings were carried on behind 
his back in collusion with the defendants, aud without his 
knowledge. He further held, that the rights of the parties had 


“been determined by a decision passed in 1861, in a suit which 


had been previously instituted by the defendants against the 
present plaintiff, for mangoes grown on the lands in question ; 
and, consequentlf, that the plaintiff was not entitled to claim a 
twelve-anna share of the disputed lands. 

On appeal, the Principal Sudder Ameen upheld the decision 
of the Moonsiff. He found that a dispute regarding the land 
had arisen between the plaintiff and one Radhamadhab Dutt, 
and that the matter had been referred to the Survey Authorities, 
who decided the case in favor of the defdéhdants. That the 


' plaintiffs allegation that he did not execute the mookhtearnama 


filed in that case on his behalf, but that it was 2 mere fabrication, 
* cannot be held valid on the face of the decision which was passed 
in that case, by a Court of competent jurisdiction.” He, there- 


fore, held, that the plaintiff's claim was barred under clause 6, 


section 1 of Act XIV. of 1859; and also that the question of 
right to the lands claimed by the plaintiff had been previously: 
decided. 


Baboo Rajendra Nath Bose, for appellant.—This suit is for 
confirmation of possession and declaration of right, and not for 


the recovery of the property comprised in the award under, 


e 
. . 
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Regulation VIL of 1822, and is therefore not barred by limita- 


tion, although the rectification of'the Thak proceedings might 


not be allowed; nor is the suit barred by the Act of limita- 
tion under clause 6, section 1 of Act XIV. of 1859. The 


`> decision on the rights of the parties, in the suit fox mangoes, does 


not bar the present action, under section 2 of Act VIIT. of 1859. 


. Baboo Chandra Madhab Ghose (Baboo Krishna Dayal Roy 
with him), for respondent.—The suit is.for the rectification of the 
Thak award under Regulation VII. of 1822, and js barred under 
clause 6, section-1 of Act XIV. of 1859. Although the ques- 


. tion, of the title of the parties was not involved in the previous 


suit for fruits, yet there was an issue raised in thgi suit, and 
a finding thereon as to the title of the parties, and the plaintiff 
was required to pay the necessary stamps to enable the Court tq 
enter into the question of title. The decision in that suit was a 
decision on the title of the parties by a Court of competent 
jurisdiction so as to bar the present suit. 
Ld 


The judgment of the Court was delivered by 


Psacock, C. J.—The plaintiff sues four defendants with 
reference to five plots of land, and his prayer is to set aside a 
summary Thakbust award, to have a Thakbust map, which was 
amended in pursuange of that award, rectified, and to confirm 
his right to the fiye plots of land; dnd also to confirm his pos- 
session thereof. It appears that in November 1858, a Thakbust 
map was made, in which the land was demarcated as being in 
the possession of the present plaintiff. One of the present defend- 
ants made a claim that the plots, or one of them, had been 
unjustly demarcated with the present plaintiff’s estate, whereas 
it belonged to a joint mehal of the plaintiff.and defendant. It 
is not clear, nor is it very material, according to the view which 


‘the Court takes, whether the claim extended to the whole of the 


plots, or only tọ one of them. 

In the revenue proceedings, it was determined by two’ déeisions 
founded upon the defendant’s answer, the report of the peshkar, 
and upon the evidence. of witnesses, that the lands had becn 
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improperly demarcated, and that the Thak map should be ‘recti- 
fied, and it was rectified by demiarcating the lands to the plaintiff 
and the defendant jointly. The decisions in the Revenue Courts 
were, one on the 17th, and the other on the 18th-November 
1858. This spit was commenced on the 11th of December 1865 ; 


_ and it is contended that the plaintiff is barred by the 6th clause ` 


of section 1 of Act XIV. of 1859. 

Between the date of the Thakbust award and the commence 
ment of the suit, the defendant brought a suit in the Moonsiff’s 
Court, against the plaintiff, to recover the value of certain man- 
goes which grew on two of the plots; and in that suit the ques- 


` tion arose whether those plots belonged to the plaintiff alone, or 


to the plaintiff and defendant jointly. On the 12th of Decem- 
ber 1864, that suit was decided in favor of the defendants, upon 


i the, ground that the plots mee to the plaintiff and defendant 


jointly. 

Tt is contended that in consequence of that T the 
plaintiff is barred from suing in this action in respect of- those 
two plots, by viytue of section 2 of Act VIII. of 1859. , 

Both the lower Courts have held that the plaintiff is so barred. 
We think that thé decision in that respect is erroneous. 

: Section 2 enacts that “the Civil Courts shall not take 
“cognizance of any’ suit brought on a cause of aetion whick 
“shall have been heard and determined by'a Court of com- 
“ petent jurisdiction, in a former suit between the same parties, 
“or between parties under whom they claim.” It is clear that: 
the cause of action to recover-damages for the mangoes, and 
a suit brought to have a declaration of right and to set aside a 
Thakbust proceeding, dre not the same; and the plaintiff is not 
barred. by that section.’ Nor is he estopped by the decision 


“in the suit relating to the mangoes upon a point which came 


collaterally in issue. It is contended that, in that suit the 
plaintiff paid the stamp duty upon a ygluation not merely of 
fhe mangoes; which he sought to recover, but of the landes 
which he did not seek to recover. -But the fact of the plaintiff’s 


having paid æ higher stamp duty in that suit than he was - 


by ‘law bound to pay, cannot affect the rights of the partics in 
the present suit. Two cases upon the subject of estoppel by 
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e 
decisions upon matters coming collaterally in issue may Ta 1868 


referred to, Kanhai Lal v. Radhacharan (1), and Musst, Edun Manora 


A CHANDRA 
v. Musst. Bechun. (2) CUUCKER- 
With regard to the three years’ limitation, plaintiff contends "y 


that he is not barred by clause 6, section 1 of the Limitation Act, eee u 


by reason of his not having brought this suit ‘within three surr., 
years from the date of the award in the Thakbust proceedings, 
He says that, although his name is used in those proceedings, 
he was no party to them; in fact that he was never summoned, 
and that he never even heard of the awards until they were 
used as evidence against him in the suit relating tothe mangoes, 
and no evidence was given in the present case to show that he 
was summoned by the Collector in the revenue proceedings. 
If the plaintiff had been out of possession and wag suing to 
recover possession,. it. would have been necessary to determine ‘ 
whether he was bound by the Thakbust awards, without some * 
* * evidence to show that he was a party to the proceedings, beyond 
the mere fact of his name appearing in them. „But the plaintiff 
is not entitled to ask:to have the Thakbust maps rectified in a 
suit commenced.more than three years after the date of the ° 
“award, whether he is legally bound bythe award or not. If ° 
the award was a nullity, and the map was rectified by virtue 
of that award, plaintiff cannot ask us to rectify an award which 
he says was a nullity. The award was de facto made, under 
Regulation VII. of 1822, and Regulation IX. of 1825; anda 
suit to contest an award or a map made under it, is barred 
unless brought within three years. The award and the map do 
not determine the title of the parties, nor are they evidence 
of title. Even if they would have authorized the Revenue 
Authorities to put the defendant into possession, they have not 
been exécuted, if the plaintiff’s contention is right, that he is 
in possession and has been in possession ever since those awards 
were made. There is po necessity, therefore, for the plaintiff’s 
having the awards rectified. 
Then, is the plaintiff barred as to his claim for confirmation 
of right and for confirmation of possession? Clause 6, section 
(1) Nos. 168 & 256 of 1846, 6th April 1867. ` ° 
(2) 2 Ind, Jur., N. S., 264, and 8 W, B, 175. ze e > 
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1868 1 says that ‘a suit to recover any property comprised in such 
"Muma award must be brought within the period of three years from 
granons the date of the award; but a suit by a person in possession. to 
PUTE havo his title confirmed, is not a suit to recover property. The 
a defendant has denied the plaintiff's possession, and without 

sorry. determining the question of possession, or the question of right, 
both the lower Courts have held that the plaintiff is barred by 
limitation, because his suit was not brought within three years 
from the dates of the awards. We think that a person who 
remains in possession for three years and upwards after the 
making of È xevenue award, is-not barred by clause 6 from 
maintaining a suit to confirm his title. Such an award could 
not, by virtue of section 22 of the Act, be executed by turning 
him out of possession. 

We think that the decision of the lower appellate Court must 
be reversed, and that the case must be remanded to that Court to 
try whether the plaintiff was, at the time of the commencemente * 
of his suit, in the sole possession of the plots in question. If the 
Principal Sudder Ameen find that issue in favor of the plaintiff, 
then he will have to determine whether the plaintiff is entitled 
‘to a declaration of confirmation of his possession, and that he has 
the right to the property as well as the possession. The plain- 
tiff’s suit for confirmation is based upon his allegation of posses- 
sion, and in this suit he would not be entitled to a declaration 
of right or of confirmation of possession, if his allegation’ of 
possession is unfounded. We should not declare the right of a 
man out of possession, if the right claimed was a right which 
entitled him to possession. In such a case we should leave him 
to sue for his possession, and in that suit his right might be 
determined. We say “ when the right claimed would entitle him 
to possession,” that we may not be misunderstood as referring 
to suits brought for declarations of right by persons entitled in 
reversion, 

If the Principal Sudder Ameen Aa find that the plaintif 
was not in possession at the time he commenced this, suit, it 

be unnecessary for him to enter into the question of title. 

Tho costs of this appeal will abide the ultimate decision of, 

° the case. - 
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Before Sir Barnes Peacock, Kt, Chief Justice, and Mr, Justice Mitter, 
RADHIKA PRASAD CHUNDER v. RAMSUNDAR KUR.* 


Act X. of 1859 —Amulnama— Covenant to Renew—Registration. 


A. a xemindar, entered into negotiations with Government, for settlement of 
cortain lands, Pending the settlement, A. sublet to B., and granted him an amulna- 
ma fer one year, and covenanted therein that whatever term of settlement he' might 
obtain from Government, he would grant to B. a potiah for tho correspondiig term. 
The negotiations with A. were broken off, and Government settled with C., on condi- 
° tion that ho should abide by the above.amulnama. Held, C. yas “bound by, the 
covenant to renew ; the amulnama did not require to be registered. 


GOVERNMENT having resumed certain lands proceeded to settle ` 


them with Kumar Natayan and Gajendra N arayan, zefhindars, 
who; before completion of. the negotiations, with the Collector’s 
consent, sublet the lands to plaintiffs and other ryots, giving them 
.amulnamas, or possessory orders, for the term of one year. The 


* amoulnamas contained a covenant that leases should be granted ` 


thereafter, at arate to bo fixed, for the term of any settlement 
which might be made between the zemindars and Government. 
Eventually, negotiations for settlement between these zemindars 
and Government were broken off, and Government gave the 
lands in farm to the defendants, on the terms that their settle- 
ment was to be subject to the amulnamas granted ‘to the plain- 
tiff’ by Kumar and Gajendra. 

The plaintiffs now sued, under Act X. of 1859, for a pottah, 
at Rs. 1-3 per beegah, for 309 beegahs or thereabouts, lying 
within boundaries specified. The material part of the amul- 
nama on which they relied was as follows: 

“ In accordance with the permission, and by the orders of the 
* Board and Collector, I have, at your request, given you this 
dmulnama, for lands lying within the boundaries described 
* below, for the year 1274, B. S. (1867-68), for a term of one year 
* at one rupee a beegah, ihr (say) 270 beegahs ; ; and whatever 
“may be the term of settlement I may myself obtain from 
st Governnfent, I’ will, after measurement of the. lands, and” 


> Special Appeal, No. 3327 of 1867, from a decree of the Judgo of Midnapore 
_ aflirming a decree of the Deputy Collector of that district, 
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“ settlement of the proper rate, aye you n pottah for the corres- 
“ ponding term.”  ' 

The defendants in their kubooleut merely covenantéd “to 
abide by the amulnamas ” as above set forth. 

The first Court decreed for the plaintiffs. In the lower appellate 
Court the defendants urged, that they were only bound to ‘respect 
the possession for one year given by the amulnamas, and were 
not bound by the covenant of renewal. They also showed that 
they had had a Dond fide offer of Rs, 1-4 per beegah, for ‘the 
land, which, they said, was more than 309 beegahs. The Judge, 
on appeal, found against -the defendants on the first point, but 
decreed that plaintiffs should pay Rs. 1-4 per beegah for the land. 


In spgcial appeal theesame points wero urged, with the further 


argument, that if the amulnams i in its terms was good for more 


than one year’s possession, it ‘was void from want of registration. 


Baboos Kali Prasanna Dutt, Bhawanichéran Dutt, and Bamar 
charan Banerjee for appellants. 


Baboo Ashutosh Dhur for respondents. 


The judgment of the High Court was delivered by 


Peacocx, C. J.—It appears to us that the decision of ‘the 
Judge ought to be affirmed. ‘The Judge finds that the Collector - 
at first allowed Kumar Narayan and Gajendra Narayan, the 
zemindars, to settle the lands with the ryots. That was upon the 
expectation that those zemindars would settle with the Govern- 
ment. It turned out that the zemindars refused to accept the. 
Government terms of settlement, and, consequently, the lands 
were settled with the defendants. By the terms of the kuboo- 
leut executed by the defendants, their settlement with Govern- 
ment was to be subject to the amulnamas entered into by the 
former zemindars, which were to be subsequently produced to 
the Collector, and which were, in fact, afterwards produced and 
registered by him. The terms of the amulnama with the ' 


plaintiffs were that they were to hold for one year » and to have 


a renewal from the zemindars for the period for which the Go- 


vernment should settle with. them, either at that time or after- 
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wards, upon a renewal of the settlement with Government. It 
appears to us that the Government was bound by the terms of 
the-‘amulnama, they having authorized the former zemindars to 
` settle with the ryots, and that the detendants who settled with 
“the Government took that settlement subject to the settlement 
with the ryots which had beer made by the former zemindara, 
The amulnama with the plaintiffs, not creating an interest 
‘ beyond one year, was not liable to be ‘registered under the Regis- 
tration Act in consequence of the agreement for renewal. The 
effect of the settlement with the plaintiffs was to put them into 
the position of ryots for one year with aright ôf renewal; and 
we think that the plaintiffs had a right to sue in the Collector’s 
Court for a pottah according to the terms of the gettlement 
with them. 


An objection was made in the fifth ground of appeal as to ‘the, 


° ‘quantity of the land.. The plaintiffs claim a pottah for certain 
lands describing thtm by boundaries, alleging them to contain 
309 beegahs: Those boundaries include all the lands in the 
.amulnama, except those for which a pottah hag already been 
granted by the defendants to two other ryots, who obtained a 
right under the amulnama. The plaintiffs are entitled to a 
pottah for the lands specified in their plaint, and included in the 
boundaries mentioned therein whether the actual dimensions of 
those lands are 309 beegahs or not. The plaintiffs treat them 
as containing 309 beegahs.° The defendants do not contend 
that they contain more or less. The only, object in fixing. the 
quantity is with reference to the amount of rent which will be 
payable. The lands to be actually included in the pottah will 
“be defined by the boundaries, and not by the dimensions. The 
rent will be at the rate of one rupee four annas a beegah, which, 
fpr the*purpose of ascertaining the amount of rent payable, will, 
- until actual measurement, be assumed to contain 309 beegahs. 

- The appellants to pay to - ‘the respondents the costs of this 
“appeal. 
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Before Mr. Justice L..S. Jackson and Mr. Justice Mitter. 


Nee KRISSA CHANDRA DAS ». MOHAMED AFZAL.* 


Survey award—Limitation—Act XIV. of 1859, s. I, cl, 6. 


A. appealed from tho award of a Survey Officer to tho Commissioner, who sunt- 
marily rejected the appegl. The order of the Commissionor was confirmed by the 
Board of Revenue, without entering into the merits, eld, tho period of limitatior 
ran from the date of the order of tho Board of Rovenno. : 

THIS was i buit to establish thé title of the plaintiffs by set- 
‘ting aside a survey award. They alleged that the land in dis- 
pute had been first suryeyed and mapped out as appertaining 
to their Mouza Garoory, but that, by the order of the Com- 

_ missioner, the Deputy Collector of Survey included it within 

2 Mouza Sheer Mungul; that this proceeding had been con- 

i . firmed by the Commissioner and by the Board of Revenue ; ; and 
that they, the plaintiffs, were still in possession, : 

The defendants, Mohamed Afzal and others, raised the defence 
that the plaintiffs’ claim was barred by limitation; and that, of the 
disputed land, Kitta No. 1 appertained to Mouza Sheer Mungul, 
and Kitta No. 2 appertained to an unsettled Mehal belonging 
to Government, and was situated in Kitta Goolur Koona. 

Government, as a defendant, also raised the defence of limita- 
tion, and claimed Kitta No. 2 as its property. 

The Principal Sudder Ameen held, that limitation did not 
bar the plaintiffs’ claim, imasmuch as they were still in possession 
of the lands in dispute. On the merits, he decided in favor of 

° the plaintiffs, and declared their title and right to possession of 
the lands in dispute. 
On appeal, the Judge, without entering into the merite of thg 
case, dismissed the plaintiff? suit on the ground of limitation, 
He found the following facts in conyection with the survey 
proceedings : 
phat the land in dispute was ‘easy surveyed as appertaining 
to the plaintiffs’ estate; that, on the defendants preferring an 


* Special Appeal, No. 2287 of 1867, from the decision of the Judge of Sylhet, 
reversing the decision of the Principal Sudder Ameen of that district. 
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appeal to the Commissioner, the case was remanded for re- 


investigation; and that the Deputy Collector, on the 31st July 
1862, declared that the lands belonged to the defendants; that 
on appeal, this order was, on the 13th November 1862, upheld 


_ by the Superintendent of Survey; that the plaintiffs then 


appealed to the Commissioner who, on the 15th May 1863, 
passed the following order: “The case has beon fully inquired 
into. If any further enquiry or interference is required, it 
must be obtained by a suit in the Civil Court.” This order of 
the Commissioner was confirmed by the Board of Revenue on the 
9th July 1863. The present suit for setting aside the award 
was instituted on the 6th July.1866. The Judge held, that because 
the Commissioner and the Board declined to enter fyrther into 
the question, and summarily rejected the plaintiffs’ appeals, the 


‘orders so made did not constitute’an award; that the final award 


in the case was that made by the Superintendent of Survey on 
the 13th of November 1862; and that the plaintiffs were bound 
to sue within three years from the date of that award. 


The plaintiffs appealed on the ground that the’lower appellate | 


Court was wrong in holding that the suit was barred by limita- 


_ tion, and in calculating the period from the orders of the 


“Superintendent of Survey, and uot from those of the Board of 


Revenue. 


Baboos Gopal Lal Mitter and Chandra Madhab Ghose 
for appellants. 


Baboo Jagadanand Mookerjea, on behalf of POveraments 


: respondent. f - 


Baboos Srinath Das and Debendra Narayan Bose for the 


` other respondents, 


"a 


The judgment of the Court was delivered by 


JACKSON, J.—The question raised before us is whether, in 
n casé of award by‘a Survey Deputy Collector, . and confirmed 
by the Superintendent of Survey, an appeal haying been made 
successively to the Commissioner of Revenue and to the Board of 
Reyenue, both of whom declined to go into the merits of the 
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case, the three years within which a suit may be brought to get 
rid of the award, is to be calculated from the date of the 


' Survey Officer’s award, or that of the final decision. The Jfidge 


has held that, because the Commissioner and the Board of 
Revenue had summarily thrown out the appeal, the only real 
award was that made by the Survey Officer, and that the plaintiff 
was, therefore, bound to sue within three years from the date of that 
award. On this point the special respondent has not addressed 
any arguments to’ the- Court, and has left the question in our 


hands. We think that there can be no doubt about it. This i 


being a suit’ brought for the purpose of contesting the justice 
of an award made by the Survey Authorities, also for the 
purpose of obtaining a declaration of the title of the party 
concerned, the period of limitation is to run (cl. vi. +» Sec. 1, 
Act XIV. of 1859) for three years from the date of the final award 
‘or order in the case. There can be no doubt whatever that the 
final order is that of the Board of Revenue. The law admits , 
an appeal successively from the award of a Survey Officer to his 
immediate superiors, and to the Commissioner and the Board 
of Revenue, and the fact that the Board summarily dismissed 
the appeal without entering into the merits of the case, does 
not make it the less a final order. In our opinion then, this 
suit, being brought within three years from the date of that order, 
was within time. 


Before Mr. Justice L. S. Jackson and DIr. Justice Mitter. 
TULSIRAM DAS v. MOHAMED AFZAL alias MIRZA* 
Survey Award—Limitation—Act XIV. of 1869, s. 1, cl. 6. 


A. aud B. were similarly affected by a survey award. A. appealed, but B. dia 


not, Held, in n guit to set aside the award, B. conld not computo the period of 
limitation from the date of the order on A.’s appeal, Also held, B.’s co-sharers, 
thongh they did not appear in the proceedings of award, wore bound thereby. ne 

. Tur Survoy Deputy - Collector demarcated certain lands in 
one plot as belonging to defendant’s land. Two parties objected 
to, this, Krishna Chandra Das and Bairagi Das. Krishna 
Chandra appealed to the superior authorities, and his appeal was 


* Special Appeal, No. 2290 of 1867, from a decreo of tho Judge of Sylhot, 
roversing a decreo of the Officiating Principal Sudder Ameen of that District, 
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dismissed. Bairagi did not appeal, but now sued in the Court of 
the Principal Sudder Ameen of Sylhet, to set aside the award. 

It was objected that his suit was barred, not having been brought 
within three years’ of the Deputy Collector’s decision. The 
Principal Sudder Ameen, however, held, that as Krishna Chandra 
had fppealed, and his interests were co-ordinate with those of 
Bairagi, the latter could compute the period of limitation from 
the date of the order dismissing Krishna Chandra’s appeal, the 
Deputy Collector having treated these cases asone. The Judge, 
on appeal, held, that Bairagi could not ptofit by Krishna Chandra’s 
appeal, they not being co-parceners. © Certain “co-sharers of 
Bairagi’s, who now sued with him, alleging that they were no par- 
ties to the survey award, were held by the Judge to be, neverthe- 
less, bound thereby. Harlal Roy v. Šurja Narayan® Roy (1). 


On special appeal the same points were taken ns had been, 
urged below. 


Baboo Gopal Lal Mitter for appellants, 
Baboo Debendra Nath Bose for respondent. 


The judgment of the Court was delivered by 


JACKSON, J.—This is a suit to set asidé a survey award, and 
obtain a declaration of riglit, that is, confirmation of possession 
in the land comprised in that award. It appears that tlie land 
affected by the award belonged to a variety of parties, one of whom 
was Krishna Chandra, another Bairagi Das, and theyre were other 
parties who were his(Bairagi’s) co-parceners. Krishna Chandra, 
‘one of those who were affected, appealed against the sur vey 
award, but Bairagi Das did not so appeal. The present suit, 
‘however, is on the part of Bairagi Das and his co-sharers. 
The lower appellate-Court has held that the suit is barred, 
because it was not brought within three years of the date of the 
final award against them. They maintain that the suit having 
been brought within three years of the decision on the appeal of 
Krishna, Chandra Das, it is not barred by the law of limitation. 
It wee to us, however, that they arc not ehtitled to the benefit 
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of Krishna Chandra’s appeal. His rights and those of the 
present plaintiffs were distinct and separate. 

Then a separate question arises-as to the plaintiffs other*than 
Bairagi Das. They contend that they were not parties, i e, 
they did not appear before the Survey Authorities; and as they 
were not parties to that award, they are not bound ‘to bring’ their 
suit within three years from its date. In advancing this, they 
cut away all the ground upon which their present action is 
based. If they were not parties to that award, and, consequently, 
were not affected by it, and, further, were not dispossessed, they 
have no caus¢ of action whatever. If, on the other hand, the 
mere award gives them a cause of action (for they have no 
other), then their suit must have been instituted for the purpose 
of getting*rid of that award, and therefore they must sue within 
the three years prescribed by the law. It appears to us, then, 
‘that all parties are barred, and that the decision of the lower 
Court is right. The special appeal is, accordingly, dismissed 


with costs. 


BeforeeBlr. Justice Bayley and Mr. Justice Macpherson. 
GIRIJA SINGH v. GIRIDHARI SINGH.* 
Compulsory Registration—Priority—ss. 50. and 100 of Act XX. of 1866. 
A. purchased certain lands in 1866, and duly registered his bill of sale. B. had 
purchased the samo lands in 1855, from the persons through whom A.’s vendors 


made their titlo, and had been in possession ever since, but had not registered his 
bill of sale, as ho'might have done, under section 100 of Act XX. of 1866. A. sued 


to obtain possession. Held, B. was uot bound to register, and his titlo was good 


against A, . 


Tuis was a suit to obtain possession of 2 cents and 10. 


cottahs of jageer land, which were claimed under.a kubala, or 
bill of sale, dated 29th October 1866. . 
The defendant, Gauri Sankar, alleged that he had purchased 


the property on the 20th Bysak 1262, F. S. (April or May 1855), .- 


and had been in possession thereof ever since under a kubala 


of that date. i ° 
The Moonsiff found that the sale to Gauri Saoka was not 
preved, and that the bill of sale was a fabricatioœ; that, 


* Special Appeal, No. 2573 of 1867, from n. decrce of the Principal Sudder 
Amoen of Gya, reversing a decroe of a Moonsiff of that District. 
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according to Act XX. of 1866, preference should be given to a 1868 


registered deed conveying immoveable property, and that the Gewa Sirxan 


unregistered deed was inadmissible, as it purported to convey Waseem 
property valued at more than Rs, 100; that the bill of sale SHom 
of the plaintiff was a registered and a valid document. He, ad 
therefore, decreed in favor of the plaintiff. 

On appeal, the Principal Sudder Ameen held that the bill of 

sale of the detendant was to have preference to that filed by 
the plaintiff, as it had been satisfactorily proved by the evidence 
of witnesses that Kanhai Baree and Priyanath Baree, the pre- 
decessors of the plaintiffs vendors, sold the pr operty in suit to 
the defendant, a long time prior to the purchaso of the plaintiff; 
and, after receipt of the consideration-mpney in full, had deli- 
vered possession to the defendant; that the defenfant held 
possession from the time of the purchase up to the present time ; 
that, at the time of the sale to the plaintiff, the vendors, ` 
e «Gaupath Baree and Gopal Baree, had no right to the property. 
He decreed the appeal. 

In special appeal .it was contended, that under Act XIX. of 
1843 and the present registration law, the plaintiff's registered 
bill óf sale should have had precedence over the unregistered 
bill of sale set up by the defendants. 


Baboo Khettranath Bose for appellant. 
Baboo Nilmadhab Sen for respondent. 


MAOPHERSON, J.—The plaintiff (who is the appellant before 
us) sued for possession of certain lands which he claimed under 
a kubala, or bill of sale, dated the 29th October 1866, and duly 
registered in accordance with the provisions of Act XX. of 1866. 
The defendants contend that the land belongs to them, and that 
they purchased it from the persons through whom the plaintiff's 
vendors make their title, in Bysak 1262 (April or May 1855), 
and have been in possession ever since. The defendants’ 
kubala is “dated the 2nd Bysak 1262 (April or May 1855), but 
is not “registered. 

The lower appellate Court has decided in favor of the . 
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defendants, finding that the property was really sold to them, a 


Gunza Soran alleged; that they paid full consideration-for it, and that they 
Gmivnanr Were at once put in possession, and have been in possessiorf ever 


Sina, 


e 


since. 
In appeal it is éanitandad; that the lower appellate Court 


has erred in not giving the preference to the plaintiff’s kubala, 
it having been duly registered, while the other is not Reginisned: 


` at all. 


Section 100 of Act XX. of 1866 enacts, that “every instru- 


` ment of the, kinds mentioned i in sections 17 and 18, which shall 


haye been exectted in any such part of British India, before the 
date on which this Act shall come into operation therein, -shall 
be accepted for registration if it be duly presented for registra- 
tion, within twelve months from such date.” The defendants’ 
kubala, therefore, might have been registered under Act XX. 


` of 1866, if it had beer presented for registration within twelve 


months after the Act came into force in Gya. Then section 50, 
of Act XX. says, that “every instrument of the kinds men- 
tioned in clayses 1, 2, and 3 of section 18 shall, if duly regis-. 
tered, take effect as regards the property comprised therein 
against every unregistered instrument relating to the same pro- 
perty.” It is contended that, as the defendants’ kubala is an 
instrument of the kind mentioned in clauses 1 and 2 of section 
18, aud as it has not been registered, as it might under section 
100 have beén, the plaintiff’s duly registered: instrument takes 
effect as against it. 

It appears to me that whatever might be the position of the 
parties, if it were a mere question as to which deed was to be 
given effect to, the plaintiff is not entitled to recover in the 
present instance. The defendants’ kubala was duly executed, 
and, according to the law then in force, it was in no degreé 
essential that it should be registered; the’ purchase-money was. 
paid in full; and possession was then given, and has ever since 
been held under it. The transfer of the property to the defend- 
apis was complete, and nothing was wanting to perfect it accord- 
ing to the law then in force. When it is found as a°fact that 
a bond fide purchase has been followed by eleven years’ pogses-. 
sion, tho position: of the purchaser is far stronger than if he 


stat 
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were seeking possession for the first time under his deed of sale, 
and the question is not merely one as to the effect to be given 


‘to the decd as against a deed of later date registered under 


Act XX. of 1866. I do not think that section 50 of Act XX. 
of 1866 is to be construed as vitiating all titles acquired prior 
to the passing of that Act, unless the instruments, on which they 
rest, are registered under section 100. Had such been the 
intention, registration of old deeds would have been made com- 
pulsory, and it would have been declared expressly that, unless 
registered, instruments registered under Act XX. of 1866 
should take effect before them. I think that section 50 must 
be read as applying to instruments, the registration of which is 
optional under section 18, but not gs applying to instruments 
registered under section 100. TER 

I think, therefore, that this appeal ought to be dismissed with 
costs. ' 

BAYLEY, J.—I concur in the-above judgment, and the reasons 
for it. The transaction took place under the old law. Ido not 
think the deeds then executed can be set aside,if bond fide in 
every way, and supported by long possession as this is. I also 
would dismiss this special appeal. 


Before Mr. Justice Loch and Mr. Justice Glover. 
KEDARNATH MOOKERJHE v. MATOURANATH DUTT.* 


Limitation—Relinguishment of Jote by Minor’s Guardian—Act VIII of 1859, 
8. 


A. sued B. to recover possession of a horeditary jote, of which he alleged he had been 
dispossessed by B., during his minority. B. raisod tho defence of limitation, and 
relinquishment by A,’s grandmother and guardian. The Moonsiff held, that the 
suit was not barred, on the ground, that it had been brought within 3 years from 
the date on which A. had attained his majority, but decided against A. on the merits, 
On appeal, the question of limitation was not raised, but on the merits, the Judgo 
also found against A. On special appeal by A., B. took an objection wider 
section 348 of Act VILL of 1859, that A.’s suit was barred. Held, that B. could not 
take the objection at that stage, Also held, that to make the relinquishment, if 
any, valid against A., it ought to have been shown that it was for Avs benefit. 
Decision of the lower Court reversed. 

M. Memiruddeen v. Mohamed Ali (1) distinguished. e 


* Special Appeal, No, 2809 of 1867, from a decree of the Judge of Berhampore, 
affiming a decree of a Moonsiff of that district, 
(1) 6 W. R, 67, 
D—3 
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- TuE plaintiff sued to recover possession of a mourasee jumma, 
from which he alleged that he had been dispossessed, during his 
minority, by the defendants. He alleged that, on the death of his 
father, in 1254 (1847), Tarasundari, his grandmother and 
guardian, being unable to manage the property in question, ' 
made it over in trust to the charge of the defendant, Chandra 
Sekhar Chatterjea, who undertook to pay the rents to the zemindar, 


„and to give the balance of profits to-her; that Chandra was, 


in 1257 (1850), ousted by the other defendants, who still held 


‘the lands in gispute; and that the plaintiff had attained his 


majority in Chait 1270 (1863). 

- The defendant, Mathuranath, alleged that the plaintiff had 
never enjoyed the profits of the disputed jote; that his brother’s 
son, Kailash, had taken a ‘lease of these lands from the zemindar,, 
in 1257 (1850), and had remained in enjoyment of the same 
till hie death in Aghran 1267 (November or December 1860), 


when he (Mathuraniath) obtained possession under Kailash’s 


will. . - 
The defendapt, Khudamani (Kailash’s widow), supported - 
the allegation of the defendant, Mathuranath. She stated that 
on the relinquishment of the lands in dispute by Tarasundari, 
her husband, Kailash, had-taken a lease of the jote from the 
zemindar, and held it jointly with the defendant, Mathtranath. 

Limitation was also set up in bar of the plaintiff’s claim. 
The defendants did not, however, deny the horeditary right of 
the plaintiff to the tenure in dispute. 

The defendant, Chandra Sekhar, put in no written ETEEN 
but was called as a witness by the plaintif, and in his deposition 
supported the case of the plaintiff. ` 

Tho issues framed were : 

Ist. Whether or not the plaintiff's claim was barred by 
limitation ? 

2nd. Whether there was a R as alleged by the 


- plaintiff, or a relinquishment as contended by the defendant ? 


he Moonsiff found that the plaintiffs claim wgs not barred, 
on'the ground that the suit was brought within 3 years after the 


l plaintiff had obtained his majority; but on the merits he decided the 


case against the plaintiff. He found that the plaintiff’s grand- 
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mother had never given the dpud land in ‘trust, as alleged, “ for 
if it were true that Chandra Sekhar held it in trust for the plaintiff, 
then hia gvandmother would surely have sought redress in the 
everit of ouster as alleged by the-plaintiff.” He also found that no 
rents had been paid by Tarasundarifor the jotq; that a lease 
had been gtanted by the zemindar to Mathuranath and his 
nephew, Kailash; that, therefore, plaintiff was not entitled to 
-yecover. possession of. the jumma, because, whatever right or 
interest he might have had in it had been extinguished by the 
relinquishment of Tarasundari, and also becauge a -jummayi 
tenure could not be preserved in statu quo withdut the payment 
of rent, and there was no evidence that Chandra Sekhar had 
paid rent for two years. He also held that it was for the 
plaintif to establish dispossession. 

On appeal, the Judge found that the alleged ouster was 
not proved; but that, through the neglect of the plain- 
tiffs guardian, there had been, if not a formal, at least an, 
implied, relinquishment of the jote, in consequence of the 
- non-cultivation of the land as well as the non-payment of rent. 
The Judge considered, on the authority of M. Muniruddeen 


v. Mohamed Ali (1) that the abandonment of cultivation and- 


the non-payment of rent amounted to a formal relinquishment. 
He also held, that a relinquishment on the part of Tarasoondery 
was binding on her minor grandson, the present plaintiff! On 
these grounds, the Judge dismissed the appeal. In this appeal, 
the defendants did not raise the. defence of limitation which had 
been decided below in favor of the plaintiff. 


Both parties appealed against this decision ;—the defendant, 
under section 348 of Act VIII. of 1859, on the ground that 
the plaintiff was barred by limitation, inasmuch, as not being a 
zemindar, he attained majority at the age of 16, whereas the 
present suit was not brought till the ye 1278 (1866), when the 
plaintiff was 21 ‘years old. 


Baboo Dain Sakha Mookerjee for appellant.—The plaintiff 


was admittedly a minor till Chait 1270 (March or April 1863), , 


SF (1) 6 W. R,, 67. — 
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and this suit was instituted - within 3 years of that date. His 
rights cannot, therefore, be affected by the adverse possession of the 
defendants commencing during the period of his disability. ‘The 
authority relied on by the Judge does not apply to the circums- 
tances of the. present case. , The fact of relinquishment of the 
jote by the plaintiffs grandmother was not proved, and even 
if it were, her relinquishment could not bind the plaintiff. 


Baboo Mohini Mbhan Roy for respondents. 


The judgmént,of the Court was delivered by 


“Grover, J. (After stating the facts.) We have no hesitation 
in rejecting this cross appeal. The objection was never before 
taken at any stage of the proceedings, and the plaintiff has , now 
been much unfairly taken by surprise. The rulings of-this 
Court, which lay down that limitation being a question bearing 


on jurisdiction may be taken up at any time whether pleaded 


or not, refer to cases where the defect is patent on the record, 
and not to thosg which would require further investigation: to ~ 
ascertain whether there was a defect or not. The plaintiff 
appeals on the ground that his grandmother did not relinquish 
the jote, and that if she had done so, her act of relinquishment 
cannot bind him. And itis contended on the other side, that 


` asthe plaintiff failed to prove that Chandra Sekhar had been in 


possession as his trustee, and had been ousted by the defendants, 
the case should have stopped there; that no. adjudication on 
the question of relinquishment by the grandmother was 
necessary. i 
This last contention is, as it appears to us, unsound. It is not 
denied that the land in dispute was the plaintiff's hereditary jote, 
and it was, therefore, very material to try the issue, whether or 
no Chandra Sekhar had been put in possession by the grand- 
mother. ‘The plaintiff, being a minor atthe time, would not be 


-affected by Chandra Sckhar’s possession, and his failure to 


prove that his grandmother had made over the land, to that 
individual ought not to have injured his case. But were it 
otherwise, as the Judge did not decide the caso solely on this 
failure to prove Chandra Sckhar’s possession, but adjudicated 
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also on the defendant’s pleas, the plaintiff would in any case be 
. entitled to have the Judge’s decision taken as a whole, and to 
appeal against that part of it, which made-the act of his grand- 
mother binding upon him. - 

The Judge, in coming to this finding, has mainly relied 
upon`a decision of this -Court, M. Muneeruddeen v. Mahomed 
Ali (1) in which it is laid down that “when a cultivating 
ryot goes away from the land which he has occupied, 
and neither cultivates nor pays rent for it, he has wholly 
_ relinquished the land;” and he finds that as ethe plaintiff 

would have beem bound by the act of his grandmother, 
had she formally relinquished the jote, so he is equally 
bound, under this precedent by her $nformal relinqpishment. 
No ‘doubt, as in the case quoted, a ryot going away would 
altogether relinquish his land, but here the question is not 
whether or no the grandmother relinquished the jote, but 
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whether her doing so binds her grandson, and we are not dis- - 


posed to admit that it did so. The plaintiff was a minor at the 
time; and to make the relinquishment valid, it nfust be shown 
that it was for the minor’s benefit so to make it. Nothing of 


this kind has been shown us, nor has the plea ever been raised, and . 


_ prima facie, to give up an hereditary jumma would be the reverse 
of beneficial to a minor. 

We think, therefore, that we ought to reverse the decision of the 
lower appellate Court with costs, and decree that the plaintiff 
- recover possession of his hereditary land from the defendants. 


Before Mr, Justice- Loch and Mr. Justice Glover. 
JAYANARAYAN SINGH v. MATILAL JHA.* 
Act X. of 1869—Suit to Enhance—Ezcess lands—Trespasser. 


A., the holder of an indepondent istemrari tenure lying in B.’s zemindary, lets it 
to C., who under cover of his les%e encroaches upon the 'zemindary lands. Held, that 
there was no implied contract of tenancy between C. and B., and B. could not suo C., 


for rent on Account of the excess lands. 
s 


* Special Appeal, No. 1945 of 1867, from a decree of the Judge of Bhagul- 
pore, rovorsing a decree of the Deputy Collector of that District. 
A (1) 6 W. R., 67. 
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Tuts suit was brought in the Court of the Deputy Collector 
of Bhagulpore, by Jayanarayan Singh, a putneedar holding from 


. the zemindar, to recover arrears of rent, after service of notice 


upon the defendants, in respect of 666 beegahs 7c. 8d., alleged 
to he held by, them in excess of the lands covered by their.lease. 

The defendants obtained an istemrari putnee lease from 
Bikram Sirdar and others, of 500 beegahs, situated in Chakla 
Duhaia. Bikram Sirdar and the other lessors were described jin 
the judgment of the first Court as the original grantees, and as 
istemrardarse paying rent direct to the Collectorate. Their 
tenure appeared to- have been independent of the. zcmindar, ` 
though. lying within, and originally, perhaps, forming part of 
the zemindary. In 1250 (1842-43), they, in consideration of a 
loan of Re. 800, gave an istemrari.pottah to the defendants, 
covering 500 bahs at a jumma of Rs. 121. There ap- 
peared to be no dispute as to the status of Bikram Sirdar, nor any - 
question as to his right to grant -this pottah to the defendants, 
but the contention was that the defendants had taken possession 
of 666 beegahs of the zemindar’s land not included in the pottah, 
and forming no part of Bikram Sirdar’s istemrari tenure. 

The defendants admitted that they got a lease only for 500 
beegahs from Bikram Sirdar, but alleged that they had always 
held possession of the lands for which rent was now claimed as — 
a part of the istemrari land under the lease, and that the lease 
covered 1280 beegahs 5c. 9d. They added, that the zemindar, 
Dhanpat Singh, brought a suit against them as trespassers, 
to recover possession of the lands held by them in excess of the 
area covered by their leasey and that his suit was dismissed on 
the ground that he had not proved his title to these lands, and 
that as they had never paid rent for these lands, tlie claim of 
the putneedar holding from the zemindar should be dismissed. 

The terms of the lease held by the defendants from Bikram 
Sirdar and others were to the following.effect: ‘ Wo hold 500 
“ beegahs of land measured with a.rod of six cubits, as istem- 
‘ rardar, at a jumma of Rs. 109, payable into fhe Collectorato. 
~ Having received an adyance of Re, 800 from Matilal Jha, a 
“ putnee lease is given to him under Regulation VIII. of 1819, at 
“arent of 121 rupees. He will hold the land from generation 
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* to generation according to boundaries. Dated the 21st Falgoon 
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1250 (7th March 1843).” No boundaries were mentioned in O JAYANARA-” 


the lease. 

In the first Court it was urged, that in regard to the land in dis- 
pute, the plaintiff and the defendants had never held the position 
of landlord and tenant, The Deputy Collector, however, held 
that the-fact that defendants had never paid any rent, did not 
vitiate the presumption of an implied contract pf tenancy arising 
from their holding lands in the zemindary in excess of their lease, 
and decreed in favor of the plaintif. The Judge? on appeal, 
held, that no relationship of landlord and tenant pane establish- 
ed, the plaintiff could not recover. The following cases were 
referred to in the judgments of the Courts below: RasZam Bibi 
v. Biswanauth Sircar (1); David v. Ramdhan Chatterjee (2); 


Rujmohan Mitter v. Gurucharan Aych (3); Digamber Mitter v. + 


Haraprasad Roy (4). 


On special appeal it was urged, that the landlord had an 
option of treating defendants either as ryots dr trespassers 
on the excess lands. What otherwise would be the use of clause 
3, section 17, Act X., of 1859? On the other hand, it was 
contended, Digamber Mitter’s case showed that, where there was 
no implied contract, the landlord could not sue for rent. 


Mr. Paul (Mr. Twidale with him) for appellants. 
Baboo Upendra Chandra Bose for respondents. 


The judgment of the High Court was delivered by 


Loon, J., (after stating the facts)—No doubt the Deputy 
Collector is right in holding that the defendants are not war- 
. ranted in saying that their lease covers 1280 beegahs 5c. 9d., for 
the area is expressly limited in the lease to 500 beegahs. 

The position of the parties to this suit is as follows: Plaintiff 
is the putneedar on the part of the zemindar, Dhanpat Singh, and. 
he i the lands for which rent is claimed form part of his 


(1) 6 W. R. 57, (Act X. Rulings.) (3) 6 W. B., 106, (Act X, Rulings.) 
(2) 6 W. R., 97, (Act X, Rulings.) (4) 7 W. R, 126, 
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putnee. Defendants hold an istemrari tenure for 600 beegahs, 
not from the plaintiff’s lessor or from the plaintiff, but from a 
third party, Bikram Sirdar, who has a title adverse to, and inde- 
pendent of, the zemindar and the plaintiff; and the defendants 
have never paid any rent to the plaintiff, or his zemindar, either 
for the 500 beegahs comprised in their lease, or for the lands in . 
excess, for which rent is now demanded of them, so that it is 
clear that between plaintiff and defendant no relationship.of 
landlord and tenant has ever existed. Furthermore, we find 
that the zenfindar brought a suit in the Court of the Principal 
Sudder Ameen to recover possession of 548 beegahs from the 
defendants, stating that, under cover of their lease of 500 bee- 
gahs, thesdefendants had taken forcible possession of 548 beegahs 
of land besides. The zemindar treated them in that suit as 
trespassers holding under, a title adverse to him, and he sued 
to eject them, and was successful in the first Court ; but on appeal 
to the High Court the suit was dismissed, on the ground that 
the plaintiff, zemindar, had failed to make out his title to these 
lands. bs 

Looking at the facts above stated, it appears to us that the 


` Judge has taken a very proper view of the position of the par- 


ties in holding, as he did, that no relationship of landlord and 
tenant exists between the parties. Nor is it the case of a 
tenant holding more lands than is covered by his lease, but the - 
defendants’ title is altogether adverse to the plaintiff, whose title 
to the lands has been declared in the suit brought by the zemin- 
dar, whom plaintiff now represents, not to be established. Such 
being the case, we do not think that the plaintiff can recover rent 
in the present suit. It should be dismissed, and itis unnecessary 
to go into the cases quoted by the learned counsel for the 
appellant. The appeal is dismissed with costs. 
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Before Mr. Justice Loch and Mr. Justice Glover. 
MOZAFFUR ALLY v. GIRISH CHANDRA DAS* 


Limitation—Survey award—Act XIV. of 1859,'8. 1, 0. 6 and 12. 


f 


“An appellate Court can ipso motu raise the question of limitation for the first 
time whore it appears on the face of the plaint that the suit is barred. 
When A. sued for reversal of a survey award, and for recovery of possession, 


~nileging dispossession subsequent to the date of the award, held, that his sult was 


not barred by reason of its eis brought beyond three years from the date of the 
award, ; 


PEANN sued, on the 21st September 1866, in the Court of 


the Principal Sudder Ameen of Sylhet, for recovery of possession” 


of certain lands, and for the cancelment of a survey award, 
which he alleged was dated September 23rd, 1863. The 
Principal Sudder Ameen dismissed his suit, finding on the 
merits that defendant had been in possession of the lands- since 


' 1833. On appeal, the Judge found that the award of the 


Deputy Collector was dated 13th August 1863, and that the 
subsequent proceedings of the Superintendent of Survey of 
23rd September 1863,'put forward by the plaintiff as the final 
award in his case, was merely an order striking off his appeal 
in default The Judge, on the authority of the case of Sham- 
kant Banerjee v. G. -L. -Tagore (1), and other decisions given 
in. page. 42 of Thomson on Limitation, held that this order 
of the Superintendent was not an award, and that plaintiff was 
barred from suing by clause .6, section 1, Act XIV. of” 1859, 
more than three years having elapsed from the award of the 
Deputy Collector. The Judge held that though this issue had 
not .been raised by defendant, he was justified, on the authority 
of Paresnath Misser v. ° Sheikh Bundah Ali (2), in taising it 
himself. 


* Spocial “Appeal, No. 2848 of 1867, from a decres of the Judge of Sylhet, affirm- 
ing a decree of the Principal Sudder Ameen of that District. 
(1) 1 W. B., 828, _ (2) 6 W. R, 132 
E—3 
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On special appeal, it was contended that the Judge was wrong 


Mozartu (1) in raising the question of three years’ limitation at all; and 


~ 


Gmn 


, (2) in considering it material, inasmuch as plaintiff sued not 


Cuanpua merely for reversal of the survéy award, but for recovery of 
~ Das. ° possession, , alleging dispossession at a dato subsequent to the 


award, 


Mr. a Gregory and Moulvi Murhamut Hossein for ap- 
pellants. 


Baboo Debendra Narayan Bese snl Baboo Rajendra Nath 
Bose for respondent. : 


The judgment of the Court was delivered by 


Loca, °J.—The objection must, we think, be allowed. The 
rulings of this Court, to which the Judge alludes, go no further 


“than this: that where a plaintiff is barred on the face of his own 


plaint, an appellate Court is justified in raising the issue, 
although it has never been raised below. This refers to cases 


where a plaintiff sues for arrears of rent for 6 years, or for 


wassilat for 12, and such like, where the very recital of the 
plaint shows a considerable portion of the relief sought, to be 
impossible under the limitation laws. 

“Now, in this case, the plaintiff asked for two kinds of relief. 
He wished to have the survey award altered, and also to be 
restored to ‘possession of his land, the two wrongs not having 
been done at one and the same time, but at a considerable 
interval. Thus the survey award was mado on the 23rd ‘of 
‘September 1863, whilst the plaintiff dates his REOSE from 
the 14th of January 1864. 

If the plaintiff had come into Court merely to ask for the 
cancelment of the survey award, he would have been’ obliged 
to bring his suit withm three years of that award; but his 
claim to be restored to possession of land from which he had 
been subsequently dispossessed, would be an entirely different 
cause of action, and one that would be governed not by clause 
6, section 4, Act XIV. of 1859, but by clausé 12, section 1 of 


that Act. He would have, that is to say, twelve years to 


bring his suit, 


VOL. L] APPELLATE SIDE—CIVIL. e 97e 


This, we remark, was the view the defendant took of the plaint, 1868 
for he raised the issue of twelve years’ limitation, which the Mozarvoi 
Principal Sudder Ameen tried. - ai 

The Judge’s order must be reversed with costs (of this appeal) co 
on the special respondent, and the case be remanded for trial Das. 


on its merits, and the costs will follow the result, 


Before Mr. Justice Loch and Mr, Justice Glover, 
MUSST. MAHARANI.». NANDA LAL MISSER.* ae 
Waste by Hindoo Widow—Reversioner—Possession. 


Waste on the part of a Hindoo widow in possession being proved, it, is not com- 
petent to the Court to put the reversioner in possession, assigning maintenance 
to the widow. A manager should be appointed to the estate accountable to the 
Court. The reversioner may be appointed such manager. . . 
PLAINTIFF, a Hindoo reversioner, sued for possession of the 
estate, alleging and proving waste on the part of the widow, who 
was heiress in possession. He further prayed that maintenance 
ata rate specified should be assigned to her. Both tho lower ° 
Courts decreed in favour of the plaintiff. 


In special appeal, the one point urged was, that, under no 
circumstances of waste, could the reversioner obtain possession 
during the life-time of the widow. 


Moulvie Syud Murhamut Hossein and Baboo Ramanath Bose 
for appellants. 


Mr. R. E. Twidale for respondent. — 
The judgment of the Court was delivered by 


Loon, J.— Waste on the part of the widow has been proved, 
and the lower Courts have given the reversioner posses- 
sion, and directed that bis name be registered as a joint propric- 
tor with the widow. We think the order is wrong. The 
Court- should not have converted the reversioner into an actual 
proprietor; it ‘should have appointed a manager accountable 

* Spocial Appeals, Nos: 2951 and 2262 of 1867, from a decree of the Principal . 
Sudder Ameen of Bhagulporo, affirming a decree of a Moonsiff of that district. 
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° 1868 to the Court for all his acts in respect to the estate, who ~ 


Musst. should be required to render accounts periodically, and be put in 
v. possession of all the property in the widow’s own possession. 
- cians Leases which have been given by her cannot be interfered with, 
as laid dowa in the Full Bench Ruling, Gobind Mani Dasi 
v. Sham Lal Bysak, Kali Kumar Chowdhry v. Ram Das 
Shaha, Gaur Hari Gui v. Peart Dasi, and Machooram Sen 
v. Gaur Hari Gui (1), unless the lessees be making waste; 
_and if the charge be proved, then the Court can take measures to 
preserve the*property given in lease. There is nothing to prevent 
the Court appointing the reversioner to be manager, if he be a 
fit person for the appointment. We modify the orders of the 
lower Coyrt accordingl?. Parties to pay their own costs in 
r i these appeals. 


Before Mr. Justice Phear and Bir. Justice Hobhouse. 


1868 TARASUNDARI BURMONI v. BEHARILAL ROY.* 
; ; 


m Joint Decree—Ezecution by one of the Judgment Creditors—s. 207 of Act 
VIO. of 1859. 


A. & B. obtained a decree against C. A. obtained fn order for execution of his 
share in the amount of the decree. C. pledged immoveable property as security to A, 
who caused it to bo sold. B. applied to the Court for her share in the sale proceeds, 
The Principal Sutider Ameen refused the application. On appeal, held, the order for 
exccution ought, in express terms, to have reserved tho rights of the other decrec- 
holders to share in the procceds of the execution, The caso was sont,back that 
the Principal Sudder Ameon might apportion the amount realized amongst all the 
decree-holders. 


Rambux Chatlangi and Ramdhan Chatlangi, as purchasers 
of the share of Damudar Chandra Roy and Ishan Chandra 
Roy, in a certain decree, took out execution thereof for recovery 
of Rs. 31,410-9-4, on account of their share in the decree. The 
judgment-debtors pledged some landed’property as security for 
payment of the same. The Chatlangis caused the property so 
pledged to be sold. a . 

e * Miscollaneous Appeal, No. 194 of 1868, from tho decision of the Principal. 


° ° . Sudder Amcon of Nuddon. 
(1) Cases Nos, 79, 84, 201, and 210 of 1862, 7th April 1864, 
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Tarasundari, the purchaser of another share in the decree, 1868 
appljed for her share of the sale proceeds. Parandan 
The Principal Sudder Ameen of Nuddea held, that Tarasundari k 
had no right to the proceeds of sale of the property so pledged, PRET. 
but that she had power to realize her money by hringing other 
landed property to sale. 


On appeal it was urged, that the Principal Sudder Ameen was 
wrong in allowing execution of a joint decree without making 
any provision for the protection of” the appellant’ 8 interest ; 
and, secondly, that she should not have been order ed to execute 
the decree separately, l 


Baboo Iswar Chandra  Chuckerbutty €or appellat 
The judgment of the Court was delivered by 


Patar, J.—The Principal Sudder Ameen is wrong. The exe- 
cution which has been taken out by the Chatlangis has been, as by 
law it must be, execution of the whole decree; and as the result of 
the process issued for execution, Rs.. 34,000 hasebeen realized, 
there can be no doubt, that all the persons representing the joint 
decree-holders, are entitled to share in that according to their in- 
terests. The order for‘execution on the application of a part only 
of the decree-holders, ought, in express terms, to have reserved 
the rights of the other decree-holders to share in the ptoceeds 
of execution. It was the fault of the Court that it did not 
do se, because the duty of reserving those rights is thrown 
upon the Court by section 207 of Act VIII. of 1859. ‘The 
present appellants cannot be allowed to suffer in consequence of 
the omission of the Court in this respect, and they are entitled - 
to have their share in the proceeds of execution, that is, in the 
Rs. 34,000. The case, therefore, must go ‘back, in order that 
the Principal Sudder Ameen may apportion the amount realized 
in execution of the.decuee among all the decree-holders, including 
the appellants. The appellants must have their costs both of 
this and,of the lower Court. 
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Before Mr. Justice L, S. Jackson and Mr. Justice Glover. 

CHOWDHARI NILKANTH PRASAD SINGH v. DIGNARAYAN 

SINGH.* 
Estoppel—Court of ‘Concurrent Jurisdiction—Limitation, 

A. sued B. and C., in the Civil Conrt, to recover possession of certain lands, ‘of 
which he alleged that they had dispossessed him, under a deeree obtained by thom in 
a suit in which ke had previously sued B. in tho Civil Court, before Act X. of 
1859 had boen passed, for rent, in which -suit C. bad been added as a party and had 
proved his title to the lands against A. Held, that As suit must fail, on the ground, 
that it involved a material issuo of fact which had already been dotermined by a 

- Court of Concurrent Jurisdictiog in the former suit which was betweon the samo 


partics, and @hich issnc disposed of the present suit. Also held, on the facts, that 
A. was barred by limitation. * Fae 


THIs was a suit to recover possession, with mesne profits, 
of a certain share of Mouzas Dhira and Mathurapore, apper- 
taining to Pergunnah Bishthazari.. The plaintiffs (appellants) 
alleged that Chowdhari Dutt, and the other plaintiffs’ ancestors 
had purchased, at a sale in execution of a decree, a certain share 
of the entire estate, Bishthazari; that having failed to obtain 
possession of the same, they instituted a ‘suit, and got a decree, 
in execution of which they were put in possession of the 
property purchased by them, without mecting any objection on 
the part of ' Baboo Ramnandan, under whom the defendant 
Dignarayan claimed; that subsequently Chowdhari had granted 
a. lease in favor of Ahlad Singh, another defendant, of the 
aforesaid share, and of other ‘mouzas, from 1260 to 1264 
(1853-57); that on the default of Ahlad Singh to pay the 
amount of rent due from him, the plaintiffs brought a suit 
against him in the Court of the Principal Sudder Ameen of 
Monghyr, on the 7th of May 1857, for arrears’ of rent; that 
the defence set up by Ahlad Singh was, that he was not in 
possession of the two Mouzas, Mathurapore. and Dhira; 
and, therefore, not liable to pay rent for.them „for the 
years 1260 to 1264 (1853-57). Dignarayan Singh intervened 


~* Rognlar Appeal, No. 29 of 1868, from a decree of the Trineipal Suddor 
Ameen of Bhagulporo, 
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in that suit, and set up that he was in possession of the 16- annas? 1868 
share of Mouza Dhira and 12-annas of Mathurapore, and that Crowpnart 
neither the plaintiffs nor their predecessors had ever held posses- RUE n 
sion of those two estates. The rent suit was finally dismissed 8°" 
by the High Court, on the 28th May 1866. The plaintiffs, Djoxanaran., 
s3 : : Sree 
considering that the question of title was not decided by that 
suit, instituted the present suit for possession, alleging that they 
were dispossessed in 1274 (1867) by the defendants, in pur- 
sttance of the decree in the rent suit. 
Dignarayan Singh, in his written statement, set up that the 
plaintiffs’ suit was barred by lapse of time, inasmuch as they 
had not been in possession within twelve years next preceding 
the instyution of this suit; and that the rights of the defend- 
ants to the property in question had ‘been established by the 
decision of the High Court, dated the 28th of May 1866; and, 
therefore, this present-suit of the plaintiffs, for the same cause. 
of action, would not lie under section 2 of Act VIII. of 1859. 
. The Principal Sudder Ameen, on the issue of limitation, 
decided the suit against the plaintiffs, He found that they were 
out of possession for more than 12 years, having been ousted œ 
so far back as 1260 (1853). 


Baboo Krishna Sakha Mookherjea, for respondent, raised an 
objection, under section 348 of Act VIII. of 1859, that the 
suit of the plaintiff should also have been dismissed, on the 
ground that it could not be entertained under section 2 of Act 
VIII. of 1859, inasmuch as the question of title involved 
in the suit have been already adjudicated upon by a Court of 
competent jurisdiction, and decided in favor of the present 
defendant. 7 


Baboo Chandra Madhab Ghose (Baboo Anookool Chandra 
Mookerjea and Mr. C. Gregory with him).—The decision passed 
by the High Court, in the previous rent suit, cannot be held 
binding on the plaintiffs so as to bar a subsequent suit brought 
for the fecover} of possession. The question of right incident- 
ally arose in the former suit, and was tried merely for the pur- 
pose of determining who is entitled to the receipt of rent. It 
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1868 “cannot, therefore, be held that that was a final adjudication. of 
*  Cxownnant the rights of the contending parties. The Court, which tried the 


NILKANTH 


Prasan Suit for rent, was not a Court of competent jurisdiction to decide - 


ee on the question of right and title. Mussamut Edun v. Mussamut 
~Dicxanargn Bechun (1). Secondly, the finding of the Principal Sudder 
Pees Ameen, on the point of limitation, was not based on legal and 
satisfactory evidence. He did not give due weight to the 

evidence adduced by the plaintiffs in support of their claim. 


The judgment of the Court was delivered by 


` Jacxson,*J. (after stating the facts).—The principal defend- 


ant raised two issues in bar at the hearing of the suit. First, 
that the Court was precluded- from entertaining it under sec- 

í tion 2 of ghe Civil Prodedure Code ; ; mene: that the suit was 
barred by limitation. 

. ‘The Principal Sudder ree appears to have selected for 
ie trial the issue of limitation,‘ and he gives no judgment on the 
> ` other issue in bar. He héld that the plaintiffs’ suit was barred, 

inasmuch as no possession of the lands in dispute within 12 

e years was madè out to his satisfaction. Against this decision 

. __ the plaintiffs have appealed, and the defendant, Dignarayan 
Singh, on his part, has tendered an objection under section 348, 


on the ground that the suit should have been thrown out under - 


section 2 of Act VIII. of 1859. SS a 
We first heard the argument upon the objection last men- 


tioned, and it appears to us, that although the objection cannot . 


` be maintained precisely in the form which it bears, yet, in effect, 
the plaintiffs’ suit must fail, on the ground that it involves a 
material issue of fact which has been'already determined by a 


- competent Court, between the same parties, and which issue . f 


disposes of the present suit. The finding of the Court, in the 
former case, may, in our opinion, be used as evidence, and as 
conclusive evidence against the plaintiff in this suit. 

We have been much pressed on thé side of the appellant 
with’ the contention, that the previous decree, being merely a 
decree in a suit for rent against the plaintiffs’ lessee, «vas not 
evidence against the plaintiff; and we are referred to the case 

Q) 2 Ind, Jur, N. 8, ond 8 W, R, 176. 
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of Musst. Edun v. Musst. Bechun, decided by a Bench of three 1863 
J udges (1). .  CHOWDHARI 
os NILEANTIL 
It seems to me that the decision in that case was based mainly Prasad 
on the consideration that the Court, which had given the previ- Sen 
ous decision relied upon, wae not a Court of concurrent Jaris- Digyanaret 


INGIL 
diction with that ia which the later suit was brought. That 


. was a decision in a rent suit in the Collectors Court under 


Act X. of 1859, the Collector’s Court being a Court limited in 
its jurisdiction and competent to determine the matter immedi- 
ately before it, but not competent - finally to dejermine the 
other questions which arose incidentally in the cade. 

This is not the case here, for the previous decision was given 


in a suit in the Civil Court, originally a suit between the 


plaintiff and his lessee, but in which a third party, the appellant 
before us, who claimed the whole title to the land in question, 
was allowed to intervene, whereon by the direction of the High 
Court on special appeal, an issue was ordered to be tried as 
between the intervenor and the plaintiff, namely, “ Whether 
the whole interest, which the plaintiffs’ predecessor in estate 
may have had in these mouzas, had not passed out of them 
by deeds of sale, compromise, or otherwise, prior to the date 
of the pottah, to Ahlad Singh.” 

The very issue, which is intended to be decided in the case, 
was thus raised between the same parties and in a Court com- 
petent to decide this question. It is true that the original a 
object of the suit was to recover rent, but by the intervention 
of a third party, the question of title was gone into, not under 
section 77 of Act X. of 1859, and in a Court restricted in 
its jurisdiction, but in a Court competent to decide that question á 
finally. It would, perhaps, suffice for us to stop here, and to say 
that the question of title involved in the present suit being one 
which has been already raised and determined between the same 
parties by a Court of competent jurisdiction, the plaintiffs must 
necessarily fail. But, as the parties may question our decision, 
on this point, we have thought it advisable to enquire further, 


if the Court below was right on the point which it did decide, 


viz., of limitation, and having the evidence before us, and 


Q) 2 Ind, Jur., N. S., and 8 W. R., 175. 
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having heard that evidence, we have no hesitation in affirming 
its judgment. - 

It seems to us that there is nothing like any evidence to show 
that the plaintiffs were in possession within 12 years; on the 
contrary, the decision in the suit above referred to, gocs to show 
that at the period of Ahlad Singh’s lease, the plaintiffs were 
not in possession of the land, and wo ‘gee no reason to believe 
that they ever got into possession afterwards. 

We think it right to state, that Baboo Chandra Madhab 
Ghose proposed to submit to us certain documents, and what 
he called “thé history of the previous litigation,” commencing 
from the year 1828, but, having ascertained from him that tho 
documents i in question do not contain any evidence of posséssion 
within 12 years, and that. ihey are not corroborative of the 
evidence of the witnesses as to that possession, we decline going 
into that mass of documents. 

We think, therefore, for these reasona and for ioe referred to 
above, that the plaintiffs’ suit has been rightly dismissed, and 
that this appeal also must be dismissed with costs, 


Barore Dtr. Justice Phear and Mr. Justice Hobhouse.. 
ASU MIA v. RAJU MIA* 


Limitation—Lessee under Government—Act XIV. of 1869, 8. 1, cl. 12, and s, 17. 


A. claimed cortain immovenble property as lesseo, under a Government sottlement 
made in 1859, B. had been in possession for more than 12 years bofore the institu- 
tion of the suit. Held, that the suit was barred undor clause 12 of section 1 of 
Act XIV. of 1859. Tho mero fact that A. claimed ns lessee nnder Government did 
not entitle him to the benoflt of section 17, Act XIV. of 1869, 


THIS was asuit brought in the Court of the Moonsiff of 
Sealtakh, in the district of Cachar, to recover possession of 
12 katas and 5 pans of land. 

‘The plaintiffs derived their title from a settlement entered 
into with them by Government in 1859, but the principal defend- 
ant raised the defence of limitation, on the ground that he had 


* Special Appeal, No. 3137, from a decree of the Officiating Deputy Commis- 
sioner of Cachuar, reversing a decree of a Moonsif of that district, 


e 
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held possession of the property for’ 14 or 15 ‘years. Tho 
~ Moonsiff gave a decree for the plaintiffs, on the ground that, as 


85o 
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they held under a Government settlement, their claim was not Rasy Mra, 


barred. On appeal, the Deputy Commissioner reversed the deci- 


-gion of ‘the Moonsiff, and dismissed the'suit of the plaintiffs. 


Against this decision the plaintiffs appealed specially, urging, 


. among other grounds, the following :— 


“ Since the defendants derive their tifle from and hold- under 
Government, on their own showing, ‘14 or 15 years since, no 
plea of limitation ‘can be successfully pleaded as against Governi- 
ment; and the present plaintiffs holding from Government, under 
a settlement dated 1859, no questioneof limitation as between 
these plaintiffs and defendants can reasonably arise.” 


Baboo Mohini Mohan Burdan for-appellants. 
The respondents were not represented. ` i 


z 


‘The judgment of the Court was delivered by & 


Pasar, J.—In this case, the suit is brought for the recovery 
of immoveable property, and the lower appellate Court has 
substantially found that the cause of action arose more than 12 
years previous to the institution of the suit. The ‘lower 


appellate Court has, accordingly, held that the suit is barred by ` 
‘the operation of clause 12, section 1, Act XIV. of 1859. The 
`° spetial appellant taking’ the facts as found by the lower 


appellate Court, objects that the period of limitation in this 
case is not 12 years but 60 years, because the plaintiff claims the 
land which is the subject of suit as lessee under Government. 
The words of clause 12 are perfectly general. They certain- 
ly apply in terms to this case, and, therefore, the objection of the 
special appellant cannot be supported, unless there is something 
either in Act XIV. of 1859, or in some later Act, to prevent 
clause 12,o0f section „1 from having operation in cases where 
the plaintiff sues as lessee of Government property. Now 
the only legislative provisions which bear upon this point, are 
those contained in section 17, Act XIV. of 1859. That section 
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says: “This Act shall not extend to any public property or 
“right, nor to any suits for the recovery of the public revenue ' 
* or for any public claim whatever, but such suits shall continue 


"to be governed by the laws or rules of limitation now in force.” 
~ If, therefore, this is a suit brought to recover public property, 


- or to assert a public right, or is a suit for the recovery of public 


b.: 


revenue, or to make good any public claim whatever, then 
clause 12, section 1, has no operation in the case. But obviously 


-the claim of the plaintiff’is a purely private claim. He seeks 


to assert aeprivate right. The remedy that he asks for would 
result solely in his own benefit. Ít does not appear by the terms 
of his plaint, nor is any fact disclosed by the answer of the 
defendanj, which serves to indicate in any way that public 


_ property is in question in this suit, or that any public right or 


claim is sought to be vindicated. 

In truth, if the statements of the plaintif and the defendant are 
taken together, it would seem that the Government, so far from 
having suffered or being likely to suffer any loss in regard to pub- 
lic property or public right under the circumstances of the case, is 
actually receiving rent from two parties, namely thé plaintiff and 
the defendant, simultaneously, for the plot of land, which is the 
subject of suit. In short, there is no pretence for saying that this 
is a suit falling within the reservation of section 17 of Act XIV. 
of 1859; and, consequently, the words of clause 12, section 1, of 
that Act must have full operation, That being so, on the . 
finding of fact of the lower appellate Court, which is not im- 
peached by the special appellant, the plaintiffs suit is barred, 
and the decision of the lower appellate Court is right., We, 
therefore, dismiss the appeal, but without costs, as no one 
appears for the respondent. - ` 
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. e Before Mr. Justice Kemp and Mr. Justice E. Jackson. 
` SHEIKH PARABDI SAHANI v. SHEIKH MOHAMED HOSSEIN.* 
Evidence—Registration—Act (XVI. of 1864), s. 18. 
"A. sued B. for recovery of possession of land which he alleged had beon sold to 


- him by B., under a bill of sale. The bill of sale had been duly registered, and was 


not disputed by B., but B. produced an unregistered ikrarnama, executed by 
A., to prove that the sale was: not absolute, but only by way of mortgage. B. 
alleged that the terms of the bill of sale were qualified and oxplained by the 
ikrarnama,—Held, that the ikrarnnma was inadmissible in evidence, as it had 
not been registered under section 13 of Act 'XVL of 1864, bit that the Court 
might look at other and independent evidence, viz., the acts and conduct of the 
partieg, to throw a light upon their intention. ` 

It has always been the policy of the Courts of this country not to apply the strict 
rales of English Law to natives of this country. * è 


Surr for possession of a putnee talook called Khaspore, on 
the ground that, on the 25th Bysak 1272 (May 1865), defend- 
ant mortgaged the same to the plaintiff; and that afterwards, 
that is to say on the 26th Kartic 1272 (10tE November 1865), 
the defendant sold the same, for the’sum of Ra, 1,150, under a 
registered deed of sale. The plaintiff alleged that he obtained 
possession of the property, but that the defendant, with a view 


, to deprive him, had instituted a proceeding, under section 318 


of the. Criminal Procedure Code, in which the Joint Magistrate 
decided that the plaintiff was in possession of the Hat at Khas- 


. pore; but this order was quashed by the High Court on appeal ; 


that the plaintiff again applied for a re-hearing of the case, but 


` his application was rejected on the 12th of July. 1866 ;, that 


two rent suits had been decreed in favor of defendant; and, 
therefore, he (the plaintiff) had brought this suit to set aside the 
criminal and collectorate orders, and to obtain possession of the 
talook, and for mesne profits, 

The order of the Joint Magistrate, dated 12th July 1866, was 
to the following effect ; 

That the order passed by him had been quashed by the 
High Court, on the ground that proper enquiry had not been 


made as to the fact of actual possession; that Parabdi Sahani 


* Special Appeal, No. 87 of 1867, from a decree of the J ndge of Hooghly, affirm- 
ing a decree of the Principal Suddor Amecn of that district, 
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1868 has again applied, on the ground that as-a consequence of the ' 
Siswa High Court’s order, the Joint Magistrate ought to take evidence, 
PaRrawpr s : : * 
Sananx ond proceed to decide the question of actual possession. The 
Snuxu Joint Magistrate was of opinion that he was not bound, and 
rend thought that the time for holding such an enquiry had passed. 

The applicant was in a very different position from his former, 
one. There was a collectorate award, which virtually declared 
that Mohamed Hossein was in possession of part of the talook, 
A competent Court had found that a part, however small, of 
the talook wag not in his possession. He further said, that he 
had reason to think ‘that the former proceedings were Soera 
necessary. 

The defendant set up that the sale was not an absolute, but 

-a conditional one, by 'Bybilwufa; that an ikrarnama qualify- 
ing and explaining the terms of the deed had been executed 
by the plaintiff. 

The Principal Sudder Ameen held, that the registration of 
the ikrarnama was’ not necessary but optional, as it fell under 
clause 7, sectiog 16 of Act XVI. of 1864, and not under section 
13; and that it was admissible in evidence. He found on the 
facts that the ikrarnama had been executed by the plaintiff; 

_ that possession was not delivered to the defendant, nor- had 
there been a mutation of names in the zemindar’s sherishta: 
He found that the bill of sale was to take effect as a mortgage, 
and, accordingly, dismissed the plaintiff’s suit. 

On appeal the Judge held, that the ikrar came under the 
instruments mentioned in section 13, Act XVI. of 1864; and 

' was, therefore, inadmissible in evidence. But he considered that 

e ` the circumstances of the case required that the question should 

be decided as to whether the absolute deed of sale was to 

operate as a mortgagé, and whether there were matters suffi- 
cient to contradict the writing, and give it the meaning alleged 
by the defendant, Ho found from tbe evidence that the 
plaintiff had entirely failed to prove that possession followed 
the execution of the deed; that certain kubooliats hgd been 
filed, of which only one had been spoken to by the party alleged 

e to have given it, and these deeds not having been attested, were 

. worthless as evidence; that. there were no proccedings taken 
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to.compel payment; that the proceedings under Act X. of 
1859, against defaulting ryots, filed by defendant, showed that 
the ‘plaintiff intervened unsuccessfully ; that in the proceedings 
before the Magistrate, under section’ 318 of the Criminal 
Procedure Code, possession had not been held to be with the 
plaintiff, and, therefore, he had not been recognizéd as the party - 


"in possession; that the plaintiff had been unable to show, by 


positive testimony and proof, that he had enjoyed the principal 
interest in the land; that the plaintiff had filed certain receipts 
for the putes rent, from the ‘zemindar, but that. payment partook 
more of the nature of. a` deposit, as there was nothing to show 


_ that the zemindar recognized him as his putneedar, either by 


the registration of his name or by, other acts; that since 
plaintiff had failed to prove his possession, he had c@nsequently 
failed to prove dispossession; that the decisions under Act X. 
of 1859 fully supported the defendant’s pleas, and shewed that the 


land remained with him after execution of the deed of sale;- 


that with reference to the alleged purchase-money advanced 
and to the value of the interest sold, the inference was that an 
actual sale could not have been contemplated—the amount paid 
was an inadequate price for the property, it having been less 
than one year’s purchase; that the defendant paid the arrears 
of rent out of the purchase-money; that the title-deeds also 
remained in the possession of the defendant. He found that 
he could not reconcile the acts and conduct of the parties 
subsequent to the deed, with the acts: of -persons who in- 
tended to act upon the deed as an absolute sale, but that such 
acts induced the belief that the money was a loan, and the 
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transaction a mortgage. He considered that there was suffi- - 


cient evidence in the case to show that the intention of the 
parties, when executing the deed, was, not that it should con- 
stitute an absolute sale, but that the transaction should be 
treated as a mortgage. © He'dismissed the appeal. 


, In Special Appeal it was contended,. that since the defendant 
admittell the execution of the deed of sale, but set up a contem- 
poraneous written. ikrarnama, as qualifying or explaining its 
terms, which had been held inadmissible under the provisions of 
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section 13, Act XVI. of 1864, parol evidence should not have 


been received to explain a written document. 
« 


Mr. Paul (with him Baboo Atul Chandra Mookerjce and 
Baboo Lakhicharan Bose) for appellant. 

Baboo Krishna Kishore Ghose and Baboo Annadaprasad 
Banerjee for respondent. 


The judgment of the Court was delivered by i p 


Kexr, J.The plaintiff, appellant, sues the defendant 


- for possession of*certain property, ‘under a bill of sale, dated 


the 25th Bysack 1272 (6th° May 1865.) This deed conveys 
the property absolutely fox a consideration of 1,100 rupees; the 
instrument*is registered, and is not disputed. The defendant, 
respondent, pleads an ikrarnama of the same date, in which 
{t was stipulated, that if the consideration was repaid within 
a period of six months, or before Aghran 1272 (November 
or December 1865), and Bysak 1273 (April or May 1866), the 
plaintiff was to return the deed of sale to the defendant, the-vendor. 
This ikrarnama is not registered, under section 13 of Act, 
XVI. of 1864, therefore, this instrument, being an instroment ` 
which purports to operate to create a title in immoveable pro- 
perty of the value of upwards of 100 rupees, is inadmissible 
in evidence in any civil proceeding in any Court. The Judge has 
treated this pièce of evidence as inadmissible, but he has decided 
the case on independent evidence,—evidence as to the acts and 
conduct of the parties,—and has come to the conclusion, that it 
was the intention of the parties that the vendor should have the 
power of repaying the consideration-money within the period 
fixed by the ikrar; and having done so, the sale was not ab- 
solute. The acts and the conduct of the parties, on which the 
Judge relies, are: 1st, that the vendor remained in possession ; ; 
2ndly, that the consideration paid was an inadequate one; and, ` 
8rdly, that the title-deeds were in the possession of the vendor. 
The learned counsel ‘for the appellant contends, that the 
deed of absolute sale being registered, and the ikrarnama 
unregistered, the former cannot be ‘controlled by the latter; and 
that the Judge was wrong in law in looking at the evidence bear- 
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ing upon the acts of the parties, and were he right in law, the 
possession not being a peaceable possession, but a contested 
one, the case does not come within the view taken by the 
majority of the Full Bench, in Kashinath Chatterjee v. 
Chandi Charan Banerjee (1), inasmuch as in that case a 
peaceable possession was not only contemplated, ‘but found 
to exist. As to the inadequacy of the consideration, the 
learned counsel contends that the plaintiff, being called upon 
by the Court of first instance to explain ah apparent over- 
valuation of his claim, put in an explanation, which showed 
that the nett profits, after paying rents, collection, expenses, 
&c., were only 53 rupees, odd annas; and, therefore, that 
1,100 rupees being more than 20 yegrs’ purchase, the con- 
sideration-money was not inadequate. With reference to 
the question of the title-deeds being in the possession of tho 


wendor, the learned counsel remarked, that it was the custom of i 
. ‘this country to hand over the title-deeds to the mortgagee or 


vendee; and if the vendor had not done so, his conduct is not 
such as to give rise to a presumption in his favoyr, but rather 
against him. We hre of opinion that the Judge was right in 
refusing to look at the ikrarnama, that document being an 
instrument relating to lands within the meaning of section 
13 of Act XVI. of 1864, and, as observed by the learned 
Chief Justice, in his opinion in the case quoted. above, the 
whole effect of the new Registration Act would bê frustrated, 
if such evidence were admitted. The question then comes, 
whether, taking away the ikrarnama, the defendant is entitled 
to ask the Court to look at other and independent evidence, as 
throwing a light upon the intentions of the parties. We 
think that it has always been the policy of our Courts 
not to apply the strict rules of English law to natives 
of this country. Their Lordships of the Privy Council, 
in Chowdhry Deviprasad v. Chowdhry Dowlut Singh (2) 
held, that although the recital of the receipt of considera- 
tion was primd facie evidence that it was paid at the time 
of execution of the deed, that inference might be rebutted 
by evidence as to the conduct and acts of the parties. In 
(1) Case No. 870 of 1865, 5th February 1866. (2) 3 Moore, T. A., 347, 
G—3 
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this case the Judge has found, as a fact, .that the vendor 
is still in possession, It is not very clear whether that 
. possession has been altogether uncontested, and it may be that 


the Judge has somewhat misconstrued the decision of the. 


Magistrate, under section 318-of the Code of Criminal Proce- 
dure, but the broad fact of possession has been found to be 
against the plaintiff. There is some difficulty in coming to a 
conclusion as to whether the consideration was an adequate one 
or not, and the Judge has not come to a very clear finding “on 
that point.. The fact of the title-deeds ‘being in the hands of 
the vendor is fot conclusive evidence, but, taken with the fact 
that he is in-possession, it is not without weight, for, so far as 


our experience serves ys, we have found that mortgagees in ` 


this country do insist on taking the title-deeds before they part 


_ with their money, when lending on the security of landed pro- ~ 


1868. 
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perty. On the whole we think that justice has been doñe in 


this vase, that the Judge was right to look beyond the mere | 


fact of the absence of registration, and to consider, as he has 
done, the acts and the conduct of the parties. We have no doubt 
that the ikrarnama was executed, and that the imtentioins of 
the parties were represented in that instrument. 

" This special appeal will be dismissed with costs, 


Before Sir Barnes Peacock, Ki., Chief Justice, and Mr. Justice Mitter. 
GAUR MOHAN DAS v. RAMRUP MAZOOMDAR.* 


Assignee of a Bond—Summary E eee Act 
© (XX. of 1866), 8. 53. 


A summary application, under section 53 of Act XX. of 1866, by the ia of 
a bond, cannot be entertained, 

THE following case was submitted by the Judge of the Small 
Cause Court of Jessore, for the opinion of the High Court, 


* This is an application to this Court under section 53 of Act 
XX. of 1866, by the assignee of the bond of obligation filed 
with the application, to enforce the agreement* recorded therein 
by the Registering ‘Officer, under section 52, and ihe question 


* Referenco from the Cotirt of Small Causes at Jessore. 
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arises, Can the obligor be called on summarily under the section 
cited, at the instance of the assignee? 
< Tt appears to be considered a rule of practice that an assignor 
must be a party to a suit by the assignee, See Macpherson’s 
Civil Procedure; page 131, and in the matter of the petition’ of 
Bhanjan Mandal(1). Ihavo, therefore, referred the applicant 
to a regular suit, as it would be necessary to make the assignor 
party defendant, but his pleader has asked that the assignor be 
made a party under section 73 of Act VIII. of 1859.” 
. “It appears to me that the provisions of Act VIII. of 1859 
will not apply to an application made under section 53 of “Act 


XX. of 1866, except as to enforcement of decrees passed under | 
` that section, and that none but the obligee can apply, to enforce 


the agreement recorded under’ section 52, and that I ought to 
refuse to make the assignor a party defendant, as this would 
take more the form of a regular suit, and it would be necessary 
to summon the assignor, which I could not do, under the ruling 
in Krishna Kishore Ghose v. Brajanath Mozoomdar (2). I must, 
_ thérefore, refuse to call upon the obligor summarily, and the 
“applicant must be referred to a es suit, making the neces- 
gary parties defendants.” ~ ; 


‘The opinion of the Court was deliverd by 


Pxacoox, C. J.—The Judge of the Small Cause Court is 
correct: in holding that a summary application under section 53, 
Act XX. of 1866, cannot be entertained. at a suit of the 
assignee of the obligee. 


Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Mitter, 
ELAM PARAMANICK v. SOJAITULLAH SHEIKH.* 
Award—Act XI. of 1865, $. 6—Act VIII. of 1859, s. $27. 


When a matter has been eoferred to arbitration without the intervention of any 
Court, a Small Cause Court, in the Mofuasil, has jurisdiction to ` entertain an 
application - under section 327 of Act VIIL of 1859, to file the award, provided it 
rolates toe debt ndt exceeding the nmount cognizable by such a and that the 
. defendant resides within its jurisdiction. 


`% Reference from the Court of Small Causes at Kooshtea. 
a) iS. D. By 94. | ~O @) 7 WR, $, C. C. Rulings, 11. 


43. 


1368 


Gaor Monan 


Das 
V. 
Rasrrur 


Mazoompag. 


1868 


June 27. 


44 


1868 


Eram PARA- 


MANICK 
v. 

POJAITULIAD 

; SIBMA, . 


. HIGH COURT OF JUDICATURE, CALCUTTA [B. L.R, 


THE following case was submitted, by the Judge of the 
Small Cause Court at Kooshtea, for the opinion of, the 
High Court: 

“The plaintiff having had dealings of paddy and cash with 
the defendant, lent him paddy and cash on different, occasions, 
and failing to obtain satisfaction of his demands, referred the 
matter to arbitration, without the intervention of any Court 
of Justice. The arbitrators gave their award for the plaintiff, 
and directed him to enforce it through the medium of the 
proper Cours, in case defendant refused payment of the amount 
awarded. Nov, the plaintiff appears before this Court with an 
application, praying that the award may be filed, and the neces- 
sary orders passed. . 

“ Bat the question, whether a private award may be filed in this 
Court or in the ordinary Civil Court, appears a doubtful one. I. 
am of opinion that the Court of Small Causes cannot have 
jurisdiction over the matter. Section 6, Act XI. of 1865, 
which defines the jurisdiction of the Court, gives it no power to 
file such a document. If it be taken for a contract for judg- 
ment, the Court has no power to proceed to enforce it at once, 
Under section 327, Act VIII. of 1859, when any person applies ' 
to file a private award, the Court having jurisdiction in the 
matter, shall direct notice to be given to the opposite party to 


- show ciuse why the award should not be filed. If no sufficient 


cause be shown against the award, it shall be filed, and may be 
enforced. But, if the validity of the agreement of the parties 
to the arbitration be called into question, the Court would have 
to settle it before proceeding to pronounce judgment upon the 
matter for giving effect to the private award. 

“The late Sudder Court's Circular, dated 14th April 1860, 
provides that an application to give effect to a private award 
‘should be brought on the file as a regular suit, but that it 
‘should be on a stamp of the value required for miscellaneous 
€ petitions? The simple suits cognizable by the Court of 
Small Causes cannot possibly include such a regylar suit 
amongst their number. 

“ Then section 327, Act VIII. of 1859, directs, that any person 
interested in the award may make application to the Court 
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having jurisdiction in the matter to which the award relates. 1868 
The word “Court” in this section cannot possibly refer to the Erax Para- 
then not existing Courts of Small Causes, but to the ordinary ae 
Civil Courts, which are empowered to entertain -all suite not p 
falling within the exclusive juriediction of the Small Cause 

Court, by section 6, Act XI. of 1865, or of any other Courts by 
special Acts. 

“From the circumstances stated above, it would appear that 

the matter is cognizable by the ordimary Civil Courts, and 

not by the Courts of Small Causes, which are not tequired to 

make any preliminary enquiries for bringing a case on their file, 

but to enter at once into the merits of cases made i by 


- section 6, Act XI. of 1865. i 


“ F, therefore, beg most respectfully to submit the case-for the 
decision of the Hon’ble Judges of the High Court, on the . 
point, whether an application for giving effect to a private award 
is to be presented to the ordinary Civil Courts of local jurisdic- 
tion, or whether the Court of Small Causes constituted under 
Act XI. of 1865 ig competent to entertain it.” ° . 


The opinion of the Court was delivered by 


PEACOOK, C. J.—If the award relate to a debt, not exceed- 
ing the amount cognizable by a Small Cause Court, we are of 
opinion that the Small Cause Court has jurisdiction under 
section 327, Act VIII. of 1859, to entertain an application to 
file the award, provided the defendant resides within the juris- 
diction. In such a case, the Small Cause Court would have 
jurisdiction over the matter to which the award relates. 


. 
Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Mitter. 
In a SHASHI BHUSHAN BHADURY. 1868 


June 27. 
Pleader—Act XX. of 1865, e.°12—Calcutta Court of Small Causes—Act IX. 
of 1850. 





A pleader, folding a certificate under section 12 of Act XX. of 1865, is not 
thereby entitled to be admitted to practise in the Court of Small Causes at Calcutta, 
In re Tulsidas Seal(1) distinguished. 


(G) Ind, Jur, N. 8, 188; and 7 W. R., 228, 
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BuADurrY. 
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Tars was an application by Shashi Bhushan Bhadury, a 

In ze Susu pleader, for an order, to the Judges of the Small Cause Court 
of Calcutta, to admit him to practise in the Small Cause Court. 
The circumstances which led to the present application are given 


below.* . 


*Upon the decision of the High 
Court in the case of Tulsidas Seal, a 
letter to the following effect was writ- 
ten to the Registrar of the High 
Court, Appellate Jurisdiction, by the 
Clerk of the Calcutta Court of Small 
Causes, dated 18th May 1867: 

1, “With reference to thë petition 
of Tulsidas Seal, and the judgment 
of the Ligh Court thereon, I am di- 
rected by the Judges of this Court 
to enquire, for their information and 
guidance, whether, as section 46 of 
Act XX. of 1865, has been held to be 
applicable to this Court, the other 
sections of that Act are also held to 
be so applicable. If so, the pleaders 
nt present practising in this Court will 
have to be enrolled in the High Court, 
and obtain certificates in terms of 
paragraphs 7 and 8 of the Act, and for 
the future only such persons as are 
duly qualified under that Act, can be 
admitted as pleaders of this Court; and 
the present pleaders cannot be per- 
mitted, until they shall have so quali- 
fied themselves, to practise here any 
longer.” 

2. Reasons are given for thinking 


. that the whole Act does not apply, 


viz,, the definition of the terms 
u Court” and “High Court,” and the 
reference in the Secretary of State's 
letter, in regard to the establishment 
of the High Court, made to the Small 
Cause Court; and “the High Court, 
while it has made rules, as it was re- 


quired by the Legislature to do, for 
the admission of persons to practise 
as pleaders or mooktcars in all the 
other Courts in British India, has not 
done so with reference to the Presi- 
dency Small Cause Courts.” 

3. Reference is made to section 
38, Act IX. of 1850, rule 49, passed 
under provisions‘of section 41, “Under 
this rule, since April 1856, a body of 
recognised agents, called pleaders, has 
been allowed to practise here; and in 
1864, the High Court unanimously 
held, that by 8 years of permission this 
body had acquired certain vested righta, 
of which it would now be unjust to 
deprive them.” 

4, “Ifthe High Court i is of opinion 
that Act XX. of 1866 in its entirety 
applies to this Court, all these arrange- 
ments and provisions must be consi» 
dered as set aside, and new arrange~ 
ments must be made in this Court. 

5. “Jt does not appear that under 
Act XX. of 1865, the appointment 
of mooktears for this Court is any- 
where rendered necessary. None 
have ever been legally appointed in 
the Calcutta Small Cause Court, and 
the first Judge is of opinion that the 
recognijion of any such men as could 
be expected to take up the employ- 
ment, would be a source os unmitigat« 
ed evil.” 

Subsequent to the date of this letter, 
and before any reply. was received to 
it, a petition was presented to the 
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The judgment of the Court was delivered by `` 1868 
Pracocx, C. J.—This-appears to us to be a very different nes 


te ST te et 


case from -In re‘ Tulsidas Seal(1). That case was decided Buavury. 


Judges of the Court of Small Causes 
at Calcutta, by one Shashi Bhushan 
Bhadury, praying to be enrolled as a 
pleader of the Small Cause Court. 
That petition was refused, but later, 
Shashi Bhushan Bhadury presented an- 
other petition, which was as follows, 
viz.: ' ; 
` “Your petitioner, a pleader of té 
junior grade, under the old rules, and 
holding power as such to practise in 
the Small Cause Court, applied to your 
Honors to enroll him as a pleader of 
this Court. j 

“ The order pas sed on his petition 
was, that as he ‘was not a pleader of 
the first grade, he could not be 
admitted. 
_ “Your petitioner now most humbly 
submits, that the above rule is not ab- 
solute, it being quite discretionary 
with your Honorsto grant the privi- 
lege to any person of good character 
who may have been well educated. 
In the exercise of this discretion, your 
Honors were kind enough to admit 


-one Baboo Indra Chandra Mitter, very 


lately, as 2 pleader of this Court. 
“Your petitioner received a gootl 
education, having been a senior scho- 
larship-holdert in the late Hindoo 
College, and possesses a good charac- 


“ter, and in addition holds a -certificate 


under Act XX, of 1865, entitling him 
to practise as a pleader ix*the Small 


` Cause Court. 


“And your petitioner, therefore, 
prays that your Honors will be so 


kind as to grant him permission to 
practise as a pleader in this Court.” 
On the petition, thé following order 
was made, in June 15th 1868, by. Mr. 
Thomson, Officiating first Judge : 
“The Judges of the Court do not 
think that it was intended by the 
provisions of Act XXe of 1865, that 
‘pleaders of the second grade should be 


admitted to plead in the Calcutta 


Small Cause Court. 

_“A reference has beęn made to, 
the High Court as to how far the 
Act referred to applies to this Court. ; 
Pending reply, the Court cannot en- 
tertain the petitioner's application.” 

The Officiating fifth Judge of the 
Calcutta Court of Small Causes there- 
upon wrote, on the 17th June 1868, 
to the Registrar, High Court, Appel- 
late Jurisdiction; as follows: 

“TI am desired by the Judges of 
this Court to solicit the advice of the 
Judges of the High Court, wifh refer- 
ence to the following matter: : 

2. “Shashi Bhushan Bhadury, 2 
pleader of the second grade, under the 
old rules, and holding s renewed 
certificate, dated the 7th April 1868, 
from Mr. F. Beaufort, Judge of the 
24-Pergunnahs, under Clause O, sec- 
tion 10, Act XX. of 1865, and under 
section 4, Act XXTX. of the same 
year, entitling him ‘to practise as 
a pléader in the Sydder Ameen’s 
Court, Moonsiff’s Court, Small Cause 
Court, and any Criminal Court,’ rer 
cently applied to be enrolled as a 


(1) 2 Ind, Jar, N. S., 138; and 7 W. Ru 238. 
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* with reference to the construction to be put upon section 45 of, 


pleader of the Caleutta Court of Small 
Causes. 
3. “His application having been 


i ia Mure rejected by thewJudges of the Court, 


po 130 


upon the ground that he was not a 
pleader- of the first grade, he has again 
renewéd his application, contending 
that under the proviaiéns of Acts XX, 
and XXIX. of 1865, he-is éntitled, 
as of right, to Be admitted a pleader of 
this Court. 

` 4, “He urges that in the’ Acts re- 
ferred to, no distinction is made be- 


_ tween Mofissil Small Cause Courts 


and the Calcutta Small Cause Court, 
*and that as by section 47 of Act KX. 
its provisions extended to all terri- 
tories under the Bengal Government, 
he is entitled, under his certificate, 
to practise in any Small Cause Court 
within these territories, the Calcutta 
Small Causo Court not excepted. 

56. “The Judges of this Court 
desire, in reference to this application, 
to be guided by the opinion of the 


Judges of the High Court, as to the 


interpretation of Act XX. of 1865, 
on which subject they have already 
had the honor to forward a letter 
to the Judges of the High Court, 
dated 13th May 1867. The Judges 
of the Small Cause Court desire me to 
briug to the notice of the Judges of 
the High Court, that in the judgment 
of the High Court, in the case of 
Tulsidas Seal, dated the 2nd March 
1867, the Chief Justice observed: 
“The Small Cause Court of Calcutta 
‘was substituted for the Court of Re- 
t quests, and is, as I understand the 
‘Jaw, the same Court under a new 


. By that section it is enacted, that every 


‘name, and with a-different procedure 
‘and jurisdiction.’ The Judges of 
the Small Cause Court are inclined 
to think that on this view, their Court 
being the same as the old Court of 
Requests, which was established under 
the Charter of Justice of King George 
IL, it must be considered to be a Court 
éstablished by Royal Charter, within 
the meaning of section’ 12, Act. XX. 
1865; and, consequently, that that 
section and the preceding section of 
the Act do not apply to the Calcutta 
Small Cause Court.” 

The Registrar of the High Court, 
Appellate Jurisdiction, communicated 
the following expression of the High 
Court's opinion, to the Clerk of the . 
Calcutta Court of Small Causes, on the 
3rd July 1868: : 

2, “The term ‘Court’ in the 9th 
clause of the interpretation section, 2 

of Act KX. of 1865, 


Poson, Or J does not, in the + 
Bagi T, ; T of the fae 
"di ny urt, include 
Maopherson, J. 

Pi Courts of Small 


‘Causes in the Presidency Towns, con- 


stituted under Act IX., of 1850, as 
amended by Acts XX. of 1857 and 
XXVI. of 1864. In this view, it will 
be unnecessary that pleaders who in- 
tend to practise in the Calcutta Small 
Cause Court, should have been enroll- 
ed in the High Court, in order to 
qualify them so to practise; nor is it 
requisite that the High Court should 
make rules for the admission of such 
pleaders. j ° 

3. “The point’ decided in the case 
of Tulsidas Seal is distinct.” 


CA 45 
see 
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advocate or vakeel, on the roll of any High Court, shall be 


entitled as such to practise in any Court‘in British India other In cola 
than £ High Court in which he is not enrolled. An advocate or Buavury. 


vakeel of one High Court is not entitled as such to practise 
in any other High Court in which he is not enrolled, but, with 
that exception, he is entitled to practise in any Coutt in British 
India. We thought that the Small Cause Court in Calcutta 
was not a High Court, but that it was.a Court in British India, 
and consequently that an advocate or vakeel of any High 
Court was entitled to practise there. ° 

‘The present applicant’s-righé does not re apon that sec- 
tion. His right depends upon section 12, which states that 
every person who shall have been admitted to practise as a pleader 
or mooktear under the Act, may, subject to the conditions of his 


certificate as to the class of Courts in which he is authorized to 


practise, apply to be enrolled in the Court in which he shall * 
desire ordinarily to practise; and on such application, he shall be 
enrolled in a book to be kept for that purpose in such Court. 
It is only by the terms of his certificate that he js entitled to 
practise in a Smalt Cause Court at alk There is no express 
direction in the law to that effect. . The certificate is in the form 
of certificate set out in the 2nd Schedule to the Act, in which the 
words “Small Causé Courts” are used. The question then is, 
what is the meaning, of the words “ Small Cause Courts” as used 
in that form of certificate? Do those words extend to the 
Small Cause Court in Calcutta, or are they confined to the 
Small Cause Courts in the Mofussil? It appears to us that the 
words refer to the Small Cause Courts in the Mofussil, and not 
to the Small Cause Court in Calcutta. - 

By the 4th section of the Pleaders’ Act, the High Court is 
authorized and required to smake rules for the qualification, ` 
admission, and enrolment of proper persons to be pleaders and 
mooktears of the Courts in the territories to which the Act 
extends ;. and the word ĉc Court” is. defined to mean “all Courts 
subordinate to the High Court, including Courts of Small 
Causes;” which, we understand to mean “including Courts of 
Small Causes subordinate to the High Court.” 

We pointed out, in the case to which reference has been made, 
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the reasons for thinking that the Small Cause Court .of Calcutta 


“In re Smasmi was subject to havea writ of mandamus issued to it by the 


BuvsHan 
Buavvury. 


High Court; but we do not think-that the Small Cause Court 
of Calcutta was, therefore, intended by the Legislature to be 
included as a Court of Small Causes subordinate to the High 
Court. In fa&ct, that-has beén the construction hitherto put upon 
the Act, inasmuch -as this Court has never considered that 


- section 4 authorized the High Court to make rules for the 


admission of pleaders in the Calcutta Small Cause Courty We 
are of opinion that the Small Cause Courts intended to be in- 
cluded in Act. XX. of 1865 were the Small Cause Courts 


‘established under Act XI. of 1865, which, according: to section 


4 of that Act,-are like the Mofussil Courts, made subject to 
the general control and orders of the High Court, 

. For these reasons, it appears to us, that the Small Cause 
Court should be informed that we do not think that pleaders of 
the Mofussil Courts arc, as-such, entitled to practise in the Small 
Cause Court at Calcutta 


Before Sir Barnes Peacock, Kt, Chief Justice, and Mr, Justice Bitler. 
R. E. BELL o. GURUDAS ROY.* 7 


Form of Decree on Appeal. 


‘In reversing 4 decree on appeal, the Conrt ahould state the relict which they- 
consider the appollant ontitled to. ; 

A. purchased a Govornmont revenuc-paying estate from B., but on going to take 
possession ‘he fonnd C., who claimed under a putnee-grant also from B. in posses- 
gion., A case was therefore instituted by B, pnder Act IV. of 1840, but it was 
ordered that C. should be retained in possession. A. thon brought a suit against B. 
and C., to recover his purcliase-money. No relief was asked against C, nor had 
C. ony thing to do with the salo from B, to A. The suit was dismissed. “On appeal 
it was ordercd merely, “ that the decree be reversed, and the appeal decreed with 
costa.” Nothing was asked against C. in tho grounds of appeal. In execution 
of this decree, C.’s property was seized and sold. C. petitioned the Principal Sndder 
Ameen, who held that he was not liable, but on appeal the J udge held that he was 
liable for the purchase-money, and his property had been rightly sold in execution 
for it. Held, on special appeal, that C. was not liable to refund, tho purchase-monoy, 


* * Miscellaneous Appeal, No. 181 of 1868, from a decree of the Judge of ss ae 
reversing a decree of the Principal Sudder Ameen of that district, 


adia ee, 
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THE facts of this case were as follows: Gurudas Roy 
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` purchased two properties from Brahmamayi Devi and Ramjaya B. E. Buu 


Sam@dar. On proceeding to take possession, he was opposed Grrunas 


by Mr. Bell; on the ground that he (Mr. Bell), held a putnee 
of tho two talooks, which had been granted to him prior to the 
sale to Gurudas. A case under Act IV. of 1840 was insti- 
tuted, and it was ordered that Mr. Bell should be retained in 
possession. Upon this, Gurudas Roy brought a civil action 
to recover his purchase-money, as well as the revenue which he 
was obliged to pay on account of the two talooks, against the 
two vendors, and made Mr. ‘Bell a co-defendaht. There was 
no allegation in the plaint, nor did it appear in evidence that 
Mr. Bell had any thing to do with the. purchase, ‘and no relief 
whatever was asked against him. The Principal Sudder Ameen 
dismissed the plaintiff’s suit. On appeal, the Judge reversed | 
the decision of the first Court. The decretal order of the second 
Court, which is the subject of the present contention, was “ that 
the decree be reversed, and the appeal decreed with costs.” 

In execution of this decree the property of Mr. Bell was 
attached dnd sold.* Mr. Bell applied under section 256 of Act 
VIII. of 1859 to have the attachment set aside. 

‘The Principal Sudder Ameen set aside the sale, holding that 
Mr. Bell was not liable for the purchase-money or the Govern- 
ment revenue. But he at the same time held that, as Mr. Belk 
had appeared in the appellate Court in that suit through a vakeel, 
he should pay the costs of that suit. 

The Judge fopnd that Mr. Bell was liable for the original 
amount of the decree, jointly with any other defendant; and 
that the Principal Sudder Ameen had no authority, in execution, 
to release Mr. Bell from any part of his liability. 


Baboo Banshidhar Sen for appellant. 
Baboo Girija Sankar Jozoomdar for respondent. 


The judgment of the Court was delivered by 


PEACOOK, C. J.—Looking at this case from beginning to end, 
I should scarcely have thought it possible that there could be such 
a case in existence. It appears that Gurudas Roy, the respond- 


Ror. 
. 
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ent in this appeal, purchased two Government revenue-pay- 


R. E. Bert ing’ estates from Brahmamayi Devi and Ramjaya -Samadar. 


‘Gaels: 


Roy. 


Upon seeking to obtain possession, the property was foulhd to 
be in. the possession of Mr. Bell, the appellant in this case, 
who claimed under a putnee-grant from the same vendors, upon 
‘which an Act IV. of 1840 case was instituted, and it was ordered’ 
that Mr. Bell should be retained in possession. ` Thereupon 
Gurudas Roy instituted, a civil suit to recover back his 
purchase-money, and also certain revenue which he had paid 
to Government.in respect of the estates. Mr. Bell, though he 
appears to have’had nothing at all*to do with the sale to Guru- 
das, or the receipt of the purchase-money from him, was made 
a co-defendant. No réason was given in the plaint for making 
Mr. Bell a party. The plaintiff did not even suggest that he 


had a right of action against him, butin his plaint simply prayed 


a refund from the Devi and the Samadar, defendants, of 


‘his purchase-money, and of the revenue which he had paid.. ‘No 


relief whatever was asked against Mr. Bell. The suit was . 
originally tried. before the Principal Sudder Ameen, and was 
dismissed. 

On appeal to the Additional Judge of Zillah Dacea, he 
ordered “the decree to be reversed, and the appeal decreed 
with costs.” Nothing further was said in the decree. There . 
was nó award that any body should recover anything from any 
‘body else. ` What then was the effect of reversing the decree 
of dismissal of the suit, without decreeing any thing against 
‘any one? Especially, what was the effect of reversing the decree 
of dismissal as regards Mr. Bell, from whom no relief was 
sought? Did it amount to an‘affirmative decree that the plaintiff 
‘should recover from him the purchiase-money and the Govern- 
ment revenue which he had paid? 

In execution of the decree of the Additional Zillah Judge, 
Mr. Bell’s property was seized and sold,upon which he petition- 
ed the Principal Sudder Ameen, and contended that he was not . 
-liable under the decree, and that his property ought not to have 
been seized and sold under it. The Principal Sudder Ameen 
held, as it appears to me very properly, that Mr. Bell was not 
liable to refund the purchase-money or the Government revenue; 
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but he added that Mr. Bell was to pay the costs of the suit, 
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“inasmuch as he appeared by vakecl in an appellate Cona where R. E. Beru uh 


the plaintiff, the decree-holder, was the successful suitor.” I am 
at a loss to understand why a gentleman, who is held not liable. 
for the debt, should be liable for the costs of the suit because 
he appeared by a vakeel. Mr. Bell appealed to the Judge 
upon the ground that he was not liable to the costs, but the 
Judge held that he was liable for the costs, and that his property 
was liable to be sold for them. We have not now anything to 
do with the question of costs, inasmuch as that Qecision of the 
Judge is the subject of a separate appeal, and is not now before 
us. Gurudas also appealed from the same decision of the 
Principal Sudder Ameen, upon the ground that the Principal 
Sudder Ameen had held, that Mr. Bell was not liable for the 
purchase-money, and Mr. Abercrombie, the Judge of Dacca, 
held that Mr. Bell was liable for the purchase-money, and that 
his property was liable to be sold in execution for it. He says, 
** Mr. Bell is not liable for the costs only according to the terms 
of the dgcree. He is jointly liable with any Other defendant 
for the whole decree, and the Principal Sudder Ameen has no 
authority, in execution, to release Mr. Bell from any part of 
his liability.” He reversed the decision of the Principal Sud- 
der Ameen so far as it released Mr. Bell from liability for the 
purchase-money and the Government revenue. paid by the 
_ plaintiff, and held that his property was liable to be sold in 
execution for it. 

It appears to me that Mr. Bell was not liable under the decree. 
The decree was one merely reversing the dismissal of the suit, 
without awarding any sum of money or anything against any 
body. It appears to me that the reversal of the decree of 
dismissal did not amount to a decree that Mr. Bell was liable for 
the amount which the plaintiff claimed in the suit. But the 
decree of the Judge *not only reversed the decision of the 
Principal Sudder Ameen by which the suit was dismissed, but 
it went on and declared that the plaintiff’s appeal was decreed. 
Tt is certainly very indefinite as to what liability Mr. Bell was 
supposed to have incurred under those words, “the appeal is 
decreed.” I have already’ pointed out that no relief had been 

í 7 - I—8 
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asked for against Mr. Bell, that he was not alleged to have had 


R E. peg anything to do with the sale of the property to the plaintiff or 
Guncas with the receipt of any portion of the purchase-money; although 


Y. 
n 


he was made a party to the suit, no relief whatever was asked 


against him. Now, in order to ascertain what was the effect of 
decrecing an appeal against the dismiseal of the suit, it is 
necessary to look at the grounds of appeal. The grounds of 
appeal were very similar to the plaint so far as Mr. Beil was 
concerned, for they made no complaint against him. They 
stated that the vendors had executed a conveyance. to the 
plaintiff and received from him the ‘purchase-money ; that they, 
the vendors, had granted a putnee to Mr. Bell, and that in a 
suit under Act IV. of 1820 the plaintiff's conveyance had been 
rejected and Mr. Bell’s putnee upheld, and that Mr. Bell had 
heen ordered to be retained in possession. Under such circum- 
stances, the appellants alleged that the dismissal of the suit for a 
refund of the purchase-money and of the Government revenue 
was erroneous. That ground of appeal merely stated that the 
vendors had, after the sale to the plaintiff, grgnted a qptnee, to 
Mr. Bell, of the property sold by them to the plaintiff. If that 
were the case, the plaintiff was entitled to recover the land from 
Mr. Bell, because the subsequent grant of the putnee would be 
void as against Gurudas, a prior purchaser. The decreeing of 
that ground of appeal surely did not make Mr. Bell liable to 
refund the purchase-money, and to have his property seized. and 
sold in execution for it. The second ground of appeal was, that 


as the vendors had received the purchase-money from the plaintiff, 


and afterwards fraudulently granted a putnee to Mr. Bell, they 
could not be relieved from a refund of the purchase-money. I 
am at a loss to conceive how an order, decreeing that ground 
of appeal, could be held to be tantamount to a decree against 
Mr. Bell, who was not one of the vendors, that he should refund 
the purchase-money. The third ground ðf appeal was that the 
putnee having been upheld in a suit under Act IV. of 1840, the 
validity of the putnee granted to Mr. Bell was no*longer open to 
investigation, in other words, that the decision of the Magistrate 
in a case under Act IV. of 1840 was conclusive in a suit 
brought in a Court of Civil Judicature upon title. This ground 


oe 
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of appeal was, like the rest, also decreed, probably through 1868 
inadvertence; buta decree that the validity of Mr. Bell’s putnee R. ae Bart 
couldnot be investigated by the Civil Courts, in consequence of Gisvois 
the decision of the Magistrate in an Act IV. case, was by no Ror: 
means tantamount to a decree that Mr. Bell was liable to refund ° - 
the purchase-money which had been paid by Qurudas to Wa 
vendors, 

Judges, when they reverse a decrée, should be careful to ae 
the relief which they consider the appellant entitled to, It is, 
by using such words as “ decree reverse” and “ appgal decreed,” 
that when the decree of the. Appellate Court comes to be 
execnted, no one can say what it is that the Court intended to 
decree, or what relief they intended to give, or what liability the 
respondent has incurred under it. This Court has bee? occupied 
a considerable time in endeavouring to ascertain what the 
Judge meant to award against Mr. Bell, when he reversed the ° 
decree by which the suit was dismissed, and decreed the appeal. 
In order to ascertain what was meant by “decreeing the appeal” 
it has been necessary for this Court to go back to the appeal - 
which was” decreed, and to look to the grounds of that appeal, 
Upon doing so, they find that these words imposed no respousibi- 
lity upon Mr. Bell. All the anxiety, delay, and expense of a 
petition to the Principal Sudder Ameen against the sale of Mr. 
Bell’s property in execution of that decree, and of the appeal 
from the decision of the Principal Sudder Ameen fn the exccu- 
tion-proceedings, might and would have been avoided, if the 
Judge, instead of using the general term “ decree appealed,” had 
specified in clear and intelligible language what he himself 
intended when he pronounced his judgment. If he had attempted 
to define what he meant, the question would necessarily have 
occurred to him: “ Am I to order Mr. Bell, who is in possession 
of an estate under a putnee granted to him, to refund the pur- 
chase-money which his grantors have received upon the sale of 
the estate to another person?” The injustice of such a decision 
must necessarily have presented itself to his mind; and if he 
had then ‘referred to the plaint and to the grounds of appeal, he _ 
would have found that even the. plaintiff “himself had not asked e 
for any relief against Mr. Bell. g 
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` The decision of the Judge is reversed, and it is ordered and 


R. E. Bir declared that Mr. Bell is not liable under the decree for the 
Guauvas refund of the purchase-money or of the Government revenue; 


‘ 


Ror. 


and consequently that-his property was not liable to be attached 
or sold under it. The appellant will be entitled to the costs of 
this appeal atid the costs of the appeal to the lower appellate 
Court in the matter of the execution. 





e 
Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Mitter. 
JAN ALT: v. JAN ALI CHOWDRY. 
Executio® Sale—ss. 58 and “136 of Act X. of 1859—Bond fide Purchaser. 


A. purchased a share of B.’s talook at an auction-salo, in execution of an er-parte 
decree obtained against B., under section 105 of Act X., of 1859. B. obtained 
leave under section 58 of Act X. of 1859 to revivo the suit, and succeeded in 
getting it dismissed. He now sued to set aside the sale to A. Held, the sale to ‘A, 
was binding against B., notwithstanding that the decree in execution of which it 
had taken place had “been set aside in review, provided the sale was bond fide. 

. e 4 


Tars was asuit for confirmation of title in respect of 
12 kanis, 2 krants share of a certain talook, by reversal of'an 
auction-sale, held in execution of .a decree under section 105 
of. Act X. of 1859 and Act VIII. of 1865 (B. C.), on the 
ground that it was fraudulent and collusive. - 

The circumstances of the case were as follows: 

Bhairab Chandra, acting as tehsildar on behalf of Eusuf 
Khan, had obtained an ex-parte decree for arrears of rent, for 
Rs. 2-13, against the. present plaintiff, Jan Ali’ Chowdry 
in execution of which, the disputed talook was put up to sale, 
and purchased by the defendant, Jan Ali. Jan Ali Chowdry, 
against whom the decree was passed, then applied to the Deputy 


‘Collector, for a revival of the suit under section 58 of Act X. 


of 1859, as well as for reversal of the decree. The application 
was granted, and the suit, on being re-heard, was dismissed on 
the 5th April, as against Jan Ali Chowdry. » i 


+ Special Appeal, No. 3302 of 1867, from a docree of the Additional J udge of 
Chittagong, affirming a decree of tho Moonsiff of that district, 
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The plaintiff instituted this suit to set it aside. He 
alleged, that he was kept in ignorance of the proceedings 
instituted against him under Act X.; that no arrear of rent 
was due from him at the time; that Bhairab Chandra had no 
authority in bringing the suit for rent; that the plaintiff had 


` long standing enmity with the auction-purchaser ; and that 


Bhairab, in collusion with the defendant, caused the tenure to 
be purchased at a very inadequate price. 

The Moonsiff held, on the strength of the case of Sarup 
Chandra Bhuttacharjee v. Kasiswari Dasi(1), that ea civil suit 
lies for setting aside the aucfion-sale. And on’ the merits he 
held, that the original ex-parte decree having been set aside, 
the sale which took place wder it € must, as a matter of course, 
fall to the ground.” ` 

On appeal, the Judge apheld this decision. He found that 


the plaintiff had never had any knowledge of the ez-parte pro- ° 


ceedings taken out against him until after the sale; although 
the assertion of the plaintiff that no arrear was due was not 
true; that it was conclusively shown that Bhaimab had been 
in the constant habit of instituting suits on behalf of Eusuf 
Khan; that from a long time, the plaintiff and the auction-pur- 


chaser were at enmity with each other. On the question, | 


whether a sale tọ a bond fide purchaser under an ez-parte decree 
subsequently set aside, is legally valid or not, the Judge re- 
marked: “If Civil Courts cannot give redress in such a case, a 
person may find himself at any moment deprived of a valuable 
property, without any previous knowledge, for an insignificant 
debt. In the present case, however, taking into consideration 
the circumstances of the enmity existing between the purchaser 
and the plaintiff, the inadequate price realized, and the plaintiff 
being kept ignorant of the fact of the intended sale, there is 
a sufficient presumption: of a fraudulent collusion between 
Bhairab and the auctign-purchaser, which would afford good 
ground for cancelling the sale.” 


Baboo Rajendra Nath Bose, for appellant.—Jan Ali was a 
bond fide auction-purchaser; no fraud or collusion is proved to 


GQ) GW. R, Act X. Rulings, p. 55. 
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have existed between: the auction-purchaser and the decree- 
holder; and the facts -found by the Judge do not constitute 
fraud on the part of the auction-purchaser.. The purchase was 


made in good faith, and for a valuable consideration. Under these - 


circumstances, a civil suit will not, lie to set aside the bond fide 
sale, although the ex-parte decree might have been subsequently 
set aside. Ratnamani Dasi v. Kalikrishna Chucherbutty (1). 


Mi. Twidale for respondent.—It is not denied by the pleador 
for the appollant, that a civil ‘suit lies to set aside a sale on 
the ground of fraud. ‘The only ‘question to be determined is, 
whether the auction-purchaser, in making the purchase, was 
guilty of „22y fraud or not? And it is substantially found, 
aBa fact, by the lower appellate Court, that the auction-sale 


z was fraudulent, and ‘made in collusion with the agent of the 


decree-holder. 


Mr. G. Gregory (Babod R. N. Bose with him), in reply.—No 
issue was framed by the Court of first instance on the question 
of fraud, which was the material contention of the: parties. 
Unless fraud is directly and distinctly proved. against the auction- 
purchaser, no suit will lie to set-aside the sale, although the 


- proceedings taken out against the judgment-debtor by the decree- 


holder aight be frandulsnt Sj malicious. 


+ 


The judgment of the Court was delivered by 


, Peacocx, c. J.—The decision of the Revenue Court has 
been set aside by, the Revenue Court itself,. It is contended, 


on the part of the plaintiff, that, as that decree. has been set 
aside, there is no foutidation for the sale to the auction-pur-- 


chaser ; and, consequently, that he, tho plaintiff, against whom 
the decree was originally “passedy is entailed to recover the 
lands sold under that decree. 

It has been held (2) that a sale under a , decree to a bond fide 
purchaser is valid, notwithstanding the decree fhay be reversed 
upon appeal, and it seems to follow that a bond fide sale, under 


a Special Number, W. Ro- 147. (2) 7 W. R, 912. 


ON 
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a decree which is afterwards set aside upon review, is equally 
binding. The authorities cited by Mr. Justice Norman fully Jan Aus 
bear vo the opinion which he expressed ‘in that case. 
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ere were two kinds of execution in Engl»»d, one a writ Cuowpry. 


of elegit, under which property was deliverea To the execution 
creditor, in order that he might satisfy his Judgment by 
collecting the rents of the estate; and the other, writ of jiert 
facias, under which the sheriff was directed to levy the amount 
by seizure and sale of the defendant’s goods and chatte n 
the case of a sale under a writ’ of fieri facias, it xas held by 
the Court of Common Pleds, and affirmed im error by the 
Court of King’s Bench, after several arguments, that the sale 
to a bond fide purchaser, under a decree, was not affected by a 
subsequent reversal of the decree.. But the delivtry to the 
judgment-creditor under an elegit, is different, and it was held 
that the reversal of the judgment pnt an end to the plaintiff's’ 
title under the elegit. There isa good ground for the distinc- 
tion, and as it-is important to advert to the distinction, we 
think it right to refer to the reasons which were, given by the 
Courts in each ofthe two cases. 

One of these cases is Mathew Manning's Case (1). It was 
resolved in that case, that the sale by the sheriff by force of the 
fieri facias should stand, although the judgment was afterwards 
reversed, and that the plaintiff in the writ of error should be 
merely restored to the value, for the sheriff, who made the sale, 
had lawful authority to sell, and by the sale the vendee had an 
absolute property in the chattel purchased; and although the 
judgment, which was the warrant of the fieri facias, was after- 
wards reversed, yet the sale, which was a collateral act done by 


-~ the sheriff by force of the fieri factas, should not be avoided; 


for the judgment was, that the plaintiff should recover his debt, 
and the fieri facias was to levy it of the defendant’s goods and 
chattels, by force of which the sheriff sold the chattel as he well 


fe might, and the vendee paid money to the value of it. 


. It wag remgrked, that if the sale of the chattel should be 
aded, the vendee would lose his chattel, and his moncy too; 


(1) 4 Coke’s Reports, Pt.'8, p. 94, 


7 
60... HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


. 1868 and, therefore, great inconvenience would follow, that none 

.~Jan Am would buy of the sheriff goods or chattels in such cases, and 
Jax Arr 80 execution of judgments (which is the- life of the law in 

_ CuowpRY. such case) would not be done. 

= °” . The other case, to which reference is made by Mr. Justice 

l Norman, is that of Goodyere.v. Ince (1), The Court then held . 
that there was a difference “ between the sale and delivery upon 
& an elegit to the ee and a sale to a stranger upon a 
“fieri facias y for*the fieri facias gives authority to the sheriff 

` to sell andeo bring the money into Court, wherefore when he 
“sells a term tò a stranger, although the execution be reversed, ` 

© yet he shall not, by virtue thereof, be restored to the term, 
“put to the monies, beeause he comes duly thereto by act in 
“law. B&t the sale and delivery of the lease to the party him- ` 
self upon an elegit, is no sale by force of the writ, which being . 
"ec reversed, the party shall be restored to the term itself.” 

We think that the distinction is founded upon reason and 
good sense, and that our decision must be in accordance with 
these eee a - 

It is, therefore, necessary to decide, whether the purchaser, 
under the execution, was a bond fide purchaser; or whether, as 
alleged in the plaint, he was in collusion with the ijaradar, the 
plaintiff in the revenue suit. 
< The Court of first instance considered, that as the decree had 
been set aside, the plaintiff was entitled to succeed in this suit, 
whether there was fraud between the ijaradar and the purchaser 
under the decree or not; and he did not raise or try any issue as 
to whether there was any collusion or fraud. -The Judge did 
try that question, but he tried it upon the evidence as it stood 

- in the lower Court, and neither of the parties, therefore, had an ' 
opportunity of calling witnesses upon that issue. 

The main points, upon which the Judge has found that theré 
was fraud between the ijaradar and theauction-purchaser, are, 
Jirst, that enmity existed between the purchaser ‘and the plaintiff; 
secondly, that Bhairab Chandra, the naib of the ijaradar, was pre- 
sent at the sale; thirdly, the inadequacy of the price realized ; 


. CL) 3 Croke’s Rep., 246, 
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and fourthly, the ignorance in which the plaintiff was kept 
of the intended sale. I by no means intend to say that the Judge 
arrived at an erroneous conclusion of fact, but I think there was 
not in strictness any legal evidence to warrant it. The case 
ought to be remanded, in order that the question of fraid and 
collusion between the auction-purchaser and the plaintiff in the 


decree may be tried. The case should go to the Judge, in order 


that he may send it to the Moonsiff under section 354 of Act 
VIII. of 1859, to try whether such fraud ox collusion existed, 
to return his finding, ‘together with the evidence, to the Judge, 
for final decision. Hither party should be at liberty to adduce 


any evidence he may think fit upon the trial of that issue, and i 


we think that the Moonsiff ought to be directed to summon all 
the parties to this suit, that is to say, the ijaradar, hismaib, and 
the auction-purchaser ;' and, as it is suggested that there was 
collusion between the plaintiff and the ijaradar, we think the 
plaintiff should also be summoned and examined. 

It does not appear what was done with the purchase-money 
paid by the auction~purchaser, whether any, and if any, what 
portion of ‘it was paid out to the plaintiff in the rent suit, or 
to the defendant in that suit, and whether the auction-purchaser 
has ever obtained possession of what he purchased, or taken any 
and what steps for that purpose; or whether the plaintiff in this 


‘suit, or the ijaradar, or the auction-purchaser, has been in posses- 


sion since the auction-purchase. We think those- points must 
be inquired into by the Moonsiff when the case goes back to 
him on remand from the Judge, as s they have a material bearing 
upon the question of fraud. 

The costs of this appeal will abide the result of the ultimate 


decision i in the case. 
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| Before Sir Barnes Pedcook, Kt, Chief Justice, and Mr. Justice Mitter, 
TEJA SINGH v. RAJNARAYAN SINGH." 


Act XIV. of 1859, 8. 20—Act VIII. of 1869, s. 207—Ezecution of Decrees— 
Practice. ; 


A. joint tecres for damages, was obtained hy several plaintiffs in the Court of the 
Principal Budder Amcen: of Patna, in 1854, and was kept alive by endeavours 
to exocute it ill 1861. On the 15th Junp 1861, the Court passed an order 


modifying the costseof the original decree, but this order was reversed on appeal, on . 


the 19th Angust 1862. Some of tho plaintiffs having died in the meantime, an 
application waè made on the 29th July 1863, and an order was passed thereon on tho 
26th May 1864, whereby the pregant decree-holders were substituted for the deceased 
plaintiffs. new Principal Sudder Ameen was appointed on the 10th Docomber 
1864, and he reversed that order, and required from the present decree-holders a 
certificate of heirship, which they obtained on the 16th September 1866. On the 
20th of the same month, an order for execution was made by the Principal Sudder 
Amcon, but it was reversed by the Judge on appeal, on the ground that the order 
of the 26th May 1864, was not a proceeding within the meaning of section 20 of 
Act XIV. of 1859;.and, therefore, the application for execution was too lato, 

Held, that exeantlon might have been obtained undor section 207 of Act VOI. 
of 1859, by the survivors of the original decrce-holders,*for the benefit of all 
partics interested in it. 


The order of the lower appellate Court was reversed. 


Tux decree in this suit was passed on the 30th April 1854, 
and an application for execution thereof was made on the 4th 
May 1861, but on the 26th December 1861, the case was struck 
off the file. A second application for execution was made on 
the 28th July 1863 ; and on the 26th November 1864, evidence 
having been taken, the present decree-holders were substituted 
as heirs of the original decree-holder, deceased. But the case 


was again struck off the file (by another Principal Sudder. l 


Ameen) on the 10th December 1864, on the ground that the 
applicant had not filed a certificate of administration, under Act 
XXVIL of 1860. The present applicgtion for execution was 
made on the 20th September 1865.. The judgment-debtors 
urged that it was barred by limitation. ° 


td 
$ 


* Miscellaneous. Appeal, No. 156 of 1868, from a decree of the Judge of 


Patna, reversing a decree of the Principal Sudder Ameen of that district. 
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‘. The Principal Sudder Ameen held that, as before the passing 


of Act XIV. of 1859, 12 years limitation applied to the execu- 
tion df decrees, the first application had been made within time ; 


' that after Act XIV. of 1859 came into force, a renewed applica- 


tion was filed in 1863, when the present applicant was substitut- 
ed in the place of the original decree-holder;’ and as the 
present application was made within 3 years after the last act of 
the decree-holder, and was a bond fide application, it was not 
barred by limitation, and he granted the application. ` 

On appeal, this decision was reversed by the ‘Judge, who was 


` of opinion that the decree-holdwr had not diligently and in good 


faith prosecuted his décree so as to keep it in force; and that the 
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mere substitution of thé name-of the representative of the. 


‘original decree-holder was not a sufficient proceedifg within 


the meaning of section 20 of Act XIV. of 1859, so as to save 
the decreé from the operation of the Act of limitation. 


- Baboo Hem Chandra Banerjee (Bake Krishna Sakha Mooher- 
jee with him) for appellant.—The Judge is wrong in holding 


that there was no boné fide or sufficient proceeding to keep the . 


decree in force, when various steps were actually taken by the 
decree-holder to enforce hia decree. Appellant was guilty of 
no laches in the prosecution of hia rights. The lower appellate 


- Court is in error in holding that the substitution of names by 


order of the Court in the execution case, after evidence adduced, 
was not a proceeding within the meaning of section 20 of Act 
XIV. of 1859. Vide W. G..N. Pogose v. Baishnab Lal (1); 


Ramsahay Sing v. Degan Sing (2). 
Mr, Twidale and Baboo Lakhi Charan Bose for respondent. - 
The judgment of the Court was delivered by 


Pracoox, ©. J.—About 14 years and 3 months ago the 
plaintiffs obtaincd a-deoree, and we are now engaged in discuss- 


ing whethgr they are barred by limitation from executing it. 


- 0) 6 W. R, Mis. Rul, 104. > 
(2) Full Bonch Cuso No 778 of 1865, 11th Soptember 1866. 
K—3 
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Tt-appears that, from 1854 to 1861, the plaintiffs were trying to 


TEJA Buon execute the decree; and that the decree was admittedly kept 
Ragwanaran alive up to that time by the plaintiffs’ endeavours to execfite it, 


~ 
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Subsequently, upwards of a year appears to have been wasted 
in a discussion as to the costs in the original decree; for, on the 


: 15th June 1861, the costs of the original decree were modified 


“by order of the Court, whose duty it was to execute the decree, 


and not to amend it. That order was, on the.19th August 1862, 
reversed on appéal, and no doubt properly so; for the Court 
which had to execute the decree had no powers in the execution 


‘department to modify or alter it. During the time occupied 


with those unnecessary proceedings, some of the plaintiffs died, 


and on the 28th of July 1863, an application was made by the. 


heirs of °the deceased plaintiffs to be substituted as decree- 
holders. Nearly another year was occupied, upon this, and 
on 26th May 1864, an order was made for substitution of the 
heirs. One would have thought that things would have been 
allowed to go on; but ‘in December 1864, about 9 months after 
the order foe substitution had been made, a new Principal 
Sudder Ameen came in, who appears not to have been satisfied 


with the order of his predecessor, and who, although he had no. 


power to reverse the order of his predecessor upon appeal, 
thought fit to require a certificate of heirship before he would 
execute the decree. Nine months were occupied in obtaining 


this certificate, which was not obtained till the 16th of September ` 
‘1865. On the 20th of the same month -an application for 


execution was made, which the Judge on appeal has now held- 


to be too late. 
This dase is one among many instances of the truth ‘of the 


' remark which I have frequently made, that as soon as a man 


obtains a decree, his difficulties appear to commence. I would 
remark that from the 28th July 1863 to the 16th September 


1865, waa occupied in. substituting, heirs of the déceased ° 


plaintiff, decree-holder, for the purpose of executing the decree. 
This appears to me to have been wholly upnecessary. The 
judgment was a joint judgment for damages obtained *by several 
persons, and might, I think, have been executed by the sur- 
vivors alone, for the benefit of all who were interested in it. 
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They might have proceeded under section 207 oe Act VII. 
of 1859. 
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‘THe order of the lower appellate rene is TAT with COBES. RAJNARAYAN 


Before Sir Barnes Peacock, Ki. Chief Justice, and Mr. Justice Mitter. 
$ RAMLOCHAN DAS v. KANGUR ALI.* 


Form of Deorees 
d 


In a suit for possession of lands under purchase of a share in an ancestral estate, -. 


the Judge, in pronouncing a decree for the plaintiff, ought to declare specifically . 


whether the plaintiff is entitled to recover the Sharaa in-an undivided estate, or spe- 
cific lands as representing that share. ° 
Š . e 


Pike ALI and Taib Bibi had originally instituted a suit, 
against Mohammed Dowlut and others, for possession, by right 


_ of inheritance, of a one-third share of lands, comprised in certain’ 
mouzas. On the 22nd July 1850, the following decree was passed : 


“ That the defendant, Dowlut, do give possession to thé plaintiff, 
of 4 drons, 1 kani, 8 gandas, 2 krants, 2 tils, 8 renus of land, 


-out of the above-mentioned mouzas, as per schedule annexed 


to the decree, and do pay Rs. 1,889-11-10, for value of produce, 
interest, paddy, and 1 together with interest up to date of 
realization.” ; 

They, afterwards sold a portion of the lands of the moùzas 
decreed to them, to. Ramlochan and others, who failing to 
obtain possession sued Mohammed Dowlut and the vendors for 


_ possession and mesne profits. Mohammed Dowlut brought a 


separate suit against Ramlochan and others, claiming the right 


of pre-emption, as a co-sharer of Bakar Ali and Taib Bibi, the _ 


vendors of Ramlochan. Both suits were tried together by the 


Principal Sudder Ameen of Chittagong, who dismissed the suit 


of Ramlochan, but gave a decree for Mohammed Dowlut, on 
the 23rd December 1862? On appeal, the Judge, Mr. Balfour, 
on-the 18th April 1864, gave a decree for Ramlochan, and 


- dismissed the suit of Mohammed Dowlut. The decree was in 


* Miscellaneous Appeal, No. 196 of 1868, from a decree of the Judge of 


-Chittagong, affirming a decree of the Principal Sudder Ameen of that district, 
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the following words: “ The appeals are both decreed with costs, 
and the orders of the lower Courts reversed. The plaintiff, 
in the ‘first case, will get a docree for possession and balance . of 
rents as claimed.” 

The decree-holders, namely, Ramlochan and others, now sought 
to execute their decree against Mohammed Dowlut, but he 
objected with ‘reference to thé ‘lands—possession’ whereof ‘had 
already been delivered under the first decree—that the quantity 
of the lands decreed did not actually exist in those mouzas. 


‘The decree-holders, on the other hand, contended, that they were 


‘ entitled to get possession of the lands mentioned in the decree, 


whether such mention was rightly or wrongly made. 

The Principal SuddereAmeen found, as a fact, that the differ- 
ent plots “specified in the suit, at the instance of Taib Bibi 
and Bakar Ali, the decree-holder’s vendors, in these mouzas, 


` did not actually exist. He held, “ that the first decree was made 


in respect of a certain share, and the extent of that share 
only was determined thereby; that the decree-holder had taken 
possession ofe more lands in the different. mouzas, than had 
been decreed to him or his vendors.” On these grounds, hè 
declared ‘the former delivery of possession to be null. and 
void; and that in a fresh execution, the decree-holders should 
be put into possession of lands actually existing in the mouzas, 
with reference to the share of the decree-holder, as determined 
in the former decree.” 

Oni appeal, the Judge affirmed the decision of the Principal 
Sudder Ameen. He held, that “there was no adjudication as 
to the exact quantity of land that appertained to the joint shares 
of Taib Bibi and Bakar Ali; and that the quantity of land 
specified in the decree was simply entered in accordance with 
the quantity of land that was supposed by the Court, guided by 
the plaint, to be comprised in the entire estate of the common 
ancestor; that the present decree-holders purchased only a 
certain portion of the joint shares of Taib Bibi and Bakar 
Ali, which shares formed 11‘as. 6 gs. 2 os. 2 ks. proportion 
of the one-third of the’ aforesaid estate, as appeared by the decree 
of the 22nd July 1860. Further, that the second decree of the 
18th April 1864 could only be executed under the provisions 
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of section 225 of Act VIII. of 1859, as the lands appertained 1868 
to.a joint undivided estate, ‘and the decree-holders were declared Rasstocusn 
to hfve obtained a decree for a twelve-thirteenths of’ the 11 o 
annas 6 gs. 2. cs. 2 ks. proportion of thre one-third. share of the Ainete ALn 
estates mentioned i in me decree of the 22nd July 1850.” a - 
“The dearee-holdars, Riiie and others,- EE on the 
following grounds: 
‘1, The Judge has Serer the decrees of the 22nd 
July 1850 and the 18th April 1864, ° 
- ©2, Phe présent, décree-holders sued for a specific quantity ` 
of lands, and obtained a.decree for that quantity. The Judge 
was wrong in holding that the decrees were for shares. only, or 
that the petitioners were only entitled to possession ofeshares. 
“3. The lower appellate Court was wrong in holding that 
the decree of the 18th April can only be executed under section 
226 of Act VIIL. of 1859.” ` 


. Baboo Srinath Banerjee for appellants. ` 


” Baboo Girija Sankar Mazumdar for respondents. 
The judgment of the Court was delivered by 


Pracocn, C. J.—I think that the decision of the Judge is 
right, and that what the plaintiffs recovered was’a share of an ’ 
undivided estate ; and, consequently, that they were not entitled 
to be put into possession of any specific lands as the share of 
what they had purchased. The specific lands, which constitute 
the share of the plaintiffs, can be ascertained only by partition, 
and not in execution of this decree.- If the plaintiffs had been 
entitled to specific lands, as the share which they had purchased, 


_ they would have been able to give in their plaint the boundaries 


of the specific lands which they claimed; but they have “not 


_ done so. The whole of the confusion and of the litigation sub- 


sequent to the decree of the 18th April 1864, has been caused 

by the want of sufficient care on the part of the Judge who . 
pronounced the decree, in specifying what he intended that. the ee 
plaintiffs should. recover. Instead of declaring specifically . 
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whether the plaintiffs were to recover the share in an undivided 


Rastoowan estate which they had purchased, or specific lands as represent- 


v. 


Mansur ALI. 


æ 1868 


July 2. 


ing that share, the judgment says that the plaintiffs wilt get 
possession with wasilat But the land, of which they were to 
get possession, is wholly undefined, and it is uncertain whether 
the Judge nteant ‘that they should get possession of a share of 
an undivided estate or of some specific lands. 

The Principal Sudder Ameen and the present J idge have 
both, as it appears‘tome, put a proper construction mE the 
judgment of, Mr. Balfour? 

In preparing-decrees, the Judges ought clearly to define what 


are their intentions, and the vakeels who répresent the parties ' 


do not perform their dujy simply by arguing the case, but they 
ought alwys to see that the decrees are drawn up according 
to the judgments of the Judge. If the Judges and the vakeels 


‘were more attentive to their duties in this respect, much of the 
litigation which commences after a decree is pronounced, and ' 


which frequently lasts for many years afterwards, would be 


` avoided. A little time bestowed in sceing that the decrees are 


drawn up properly, would save the expenditure of much valu- 
able time, which is oftén incurred in endeavouring to arrive at 
the real meaning of the decree. UP og 

The order of the lower Court is affirmed. 


Before Mr. Justice Phear and Mr. Justice Hobhouse. 


KRIPARAM v. BHAGAWAN DAS* 
Res judicata— Cause of Action—Estoppel, 


„A. claimed certain proporty as the adopted son of B., and it was decided in that 
suit, that A. had failed to prove that he was the adopted son of B. Held, that this 


* decision was no legal bar to A.’s proving in another suit that he was the adopted son 


of B., in which A. sought to obtain a different property upon a different cause of 
action, though the parties to the suit were the same. e 


~ 


* Special Appeal, No. 80 of 1868, from a decree of the Principal Sudder Ameen 
of Sarun, affirming a decree of a Moonsiff of that district, 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L. RB. 


Lae ~ 


YOL. L] , , APPELLATE SIDE—CIVIL. ; ; 69 


‘Ta1s was a suit instituted in the Court of the Moonsiff of 1868 
Pursa, in the district of Sarun, to recover possession of certain Karearam 
mouzås of laud, by right of inheritance. The plaintif, Kripa- BorN 
ram, alleged that he was the adopted son of Ramnath, brother 4% 
of Kadam Lal, and as such adopted son, claimed certain property 
which belonged to Kadam Lal, on the ground that’ Kadam Lal’s 
widow had forfeited her right t8 the enjoyment of the same by 
reason of her unchastity and consequent excommunication. 
` The plaintiff, in 1862, had instituted a suit for succession 
to the estate of Ramnath, as well as to that of Kadam Lal, 
‘alleging that the property ‘was the joint property of the 
two brothers, and that the plaintiff was the surviving male 
heir’ of the family. In that suit the widow of Kadam Lal, 
who was the defendant, stated in her written statefnent that 
the two brothers had separated in their life-time, and also denied > 
that the plaintiff was the adopted son of Ramnath, The first ° 
Court found the second issue, viz., that of adoption, in favour 
of the plaintiff, but the Principal Sudder Ameen, on: appeal, 
held that the adoption in due form, according to tke Mitakshara 
law, was nòt- proved, and dismissed the plaintiff’s suit. The 
High Court, on appeal, remanded the case for the trial of the 
following issues: 

“ 1st —Whether the plaintif was validly adopted si 
to ‘the kritrima form, and if 80, whether Mithila law governs the 
case or not? 

- © 2nd.— Whether the plaintiff (although he may not be the 
adopted son) is not entitled to claim the property under a 
deed of grant of 18th February 1850? ” 

The first issue was decided against the plaintiff, but the 
second being decided in his favour, he obtained a decree for 
the estate of Ramnath. This decision was upheld by the 
High Court on special appeal. 

In the présent suit, which was for the estate of Kadam Lal, 
the Moonsiff held, that inasmuch as the plaintiff had obtained 
a decree in the previous suit for the estate of Ramnath, on the 
strength of the deed of grant, and not as the adopted son of 
Ramnath, and as the-issue of adoption had been decided . 
‘against the plaintiff in that suit, he could not now claim to be . 


è . > 
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Bracawan of the Moonsiff, and dismissed the plaintiff’s suit. 
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the heir of Kadam Lal, the brother of Ramnath. 
On appeal, the Principal Sudder Ameen affirmed the decision 


The plaintiff now appealedsto the High Court 


. Baboo Durga Das Dutt for* appellant.—In the former suit, 


the issue of adoption was not directly tried in respect of Kadam 
Lal’s share. Inthat.suit there were two issues: - First,— 


Whether plaintiff was the adopted son of Ramnath; Second,— . 


Whether Ramnath and his brother lived jointly or separately. 
It cannot now be ascertained on which of these two issues the 
plaintifi’s suit was dismissed. The cause of action in the pre- 
sent suit’ being different, the plaintiff is not estopped from 


raising the issue of adoption again. 


Baboo Anina Chandra Mooherjee' (Baboo Girija Sankar 
Mazumdar with him) for respondents.—The issue of adoption 
has been tried in a former suit, and the Court held that there 
was no proof that the plaintiff was adopted by Ramnath in the 
hritrima form, as alleged. Plaintiff appealed to the High Court 
against that decision, and the High Court rejected that appeal. 
In the present case, plaintiff can’ only be allowed to sue on 
proof that he is the son of Ramnath, but that issue has beén already 
decided against him. In the former case that issue was not a 
collateral issue, but an important and a most material issue. As 
the same point has been already decided, the lower Courts are 
right in refusing to decide it again. 


The judgment of the Court was delivered by 


Puear, J.—The plaintiff’s cause of action in this suit is, 
that he is entitled to obtain certain property, which belonged 
to Kadam Lal, in consequence of Kagam Lal’s widow having 
forfeited her right to the enjoyment of the same by reason of 
her profligate conduct. The plaintiff seeks: $o make out his 
title to this property on the occurrence of the contingency 
I have mentioned, by setting up, that he is the adopted son of 
Ramnath, Kadam Lal’s brother. The lower appellate Court 
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has held that he is barred from setting up this title, because 
in a former suit against the same defendants, when`he sought 
to obtain other property which had belonged to Ramnath, it was 
decided between the parties that he, the present plaintiff, was 
not the adopted son of Ramnath. I think that this last men- 
tioned decision does not afford a legal bar to his pfoving in the 


present suit, if he can, by legal evidence, that he is the adopted 


sdn of Ramnath, for he here seeks to obtain a different property 
upon a different cause of action. It seems to whe, therefore, that 
the lower appellate Court has made a mistake in this respect, 
and that the suit ought to be remanded for re-trial. The first 
issue will, of course, be whether the plaintiff is, as he says he is, 
the’ adopted son of Ramnath, and the other issues will be those 
which properly arise on the merits of the question, whether or 
not he -is, supposing him to be found to be the adopted son, 
entitled now to recover the property which he sceks. 
The costs will abide the event. 


Before Mr. Justice Phear and Mr. Justice Hobhouse. 
LALA JAGAT NARAYAN v. TULSIRAM.* ` 
Validity of Attachment—Decree—Act VIII. of 1869, ss. 119 and 240. 


The effect of granting an application under section 119 af Act VIO. of 1859, 
is to declare that there has not been jet a valid decree in the suit, and thereby 
any attachment, that has issued in execntion of the decree which has been set aside, 
becomes invalid. 


A. obtained a decree ex parte against B. Property belonging to B, was attached, 


in exceution. While under attachment, B. sold the property to O. Afterwards B. 
applied for, and obtained an order, under section 119 of Act VOL of 1859, to set 
aside A.’s decree and for a new trial. 


„Held, that .0.’3 purchase wag not null and void, under section 240 of Act VIIL 
of 1859. ' 

THIS was a suit to obtain possession of a certain share of a 
village in Pergunna Bal, in the district af Sarun. The plaintiff 
alleged that he had purchased the property from one Gobind 
Ram for “Rs. 6,000; and that the said vendor had caused his 


- * Special Appeal, No. 81 of 1868, from a decree of the Principal Sudder Ameen 


of, Sarun, reversing a decrece of a Moonsiff of that district 
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brother-in-ldw, the defendant Tulsiram, to obtain a collusive 
decree against Gobind Ram, in order to deprive the plaintiff of 
the property he had purchased. Defendant, Tulsiram, answered 


' that he had lent money to Gobind Ram under a registered bond, 


and that he, Tulsiram, obtained an ex parte decree against 
Gobind Ram for the amount he had lent; and that when Gobind 


Ram’s property was attached in execution of that decree, he,’ 


Gobind Ram, obtained an order, under section 119 of Act VIII. 
of 1859, setting aside the decree, and appointing a day for 


. proceeding with the suit; that pending this new trial, Gobind 


Ram, acting in collusion with the plaintiff, sold to him (pininta) 
the property which had been attached, 

It appeared that the plaintiff’s purchase was effected on the 
13th of March 1865, and a short time before, namely, on 2nd of 
February 1865, Tulsiram had obtained a money-decree against 


" the plaintiffs vendor, and in process of execution of this decree, 


the property, which was the subject of suit, was attached by 


-order of Court, on the 2nd of February 1865. The plaintifs 


vendor applied to the Court, under section 119 of Act VIIL of 
1859, on the 4th July 1865, and the Court gave a second decree 
(against him) on the 22nd of August 1865. l 
The Moonsiff found that the defendant, Tulsiram, had been 
acting in collusion with Gobind Ram, and gave a decree for the 
plaintiff. 
Qn appeal; the Pelacipal Sudder Ameen reversed the decision 


. of the Moonsiff, and held, that “ the plaintiff's purchase, subse- 


quent to the attachment, could not operato prejudicially against 
the defendant’s decree, and consequently the sale was null and 
void by reason of the provisions of section 240 of Act VIII. 
of 1859. The attachment was in full force.” 


. Against this decision the plaintiff appealed to the High Court. 
Baboo Kali Krishna Sen for appellant. 
Baboo Hem Chandra Banerjee for pesvontent 
The judgment of the Court was delivered by* e 


Parar, J .—( After stating the facts). As the plaintiff 8 pur- 
chase was effected on the 13th of March after the attachment was 
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- issued, and before his vendor's application for a new trial on the 4th 
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of July, it was evidently made while the attachment was pending, i Jagat 


But we think that the effect of granting an application made 


ARAYAN 


. under-section 119 of Act VIIL. of 1859, is to declare that there. Torsmanr, 


has not been yet a valid decree inthe suit. There are two sets 
of grounds: upon which the Court may set aside #ts own decree 
within section 119. The first is, that the summons was not 
duly served upon the defendant who applies for a new trial; and 
__ the second, that the defendant was prevented by sufficient cause 

from appearing when the suit was called on for pearing. If 
the Court is satisfied that either of these two, grounds is made 
out, it sets aside its original judgment, and *proceeds with the 
- hearing „of the suit. But the attachmgnt of the 2nd February 
1865 was issued in process of execution of the first decree. It 
owed: its validity as an attachment entirely to the foundation 
afforded by the decree, and when that decree was set aside and 
declared ` invalid,” the’ attachment, in our opinion, fell with it. 
Without a decree, the attachment could not be made. . The mere 


fact of seizure and aflixing a notice would alone have no legal . 


effect; and, therefore, as soon as it appeared that a valid decree 
had not been passed, necessarily the form of attachment which 
had been gone through by the officer of the Civil Court, came to 
nothing. 

We, therefore, think that the Principal Sudder Ameen was 
wrong in holding, that the plaintiff’s purchase was, necessarily, 
void, merely because it was made between the 2nd of February 
and 4th of July 1865. It may yet be that the plaintiffs pur- 
chase, on the facts of the case, may turn ott to have been a 
pretence, and not to have been a real transfer on the part of his 
alleged vendor, but that is a question which has not yet been 
tried by the lower appellate Court. We, therefore, reverse the 
decision of the Principal Sudder Ameen, and remand the case 
for re-trial on its merits. 

. The costs will abide the event, 


è 
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_ Before Mr. Justice Loch and Mr. Justice Glover. 


‘JUMARAT MANDAL v. NILKANT SIRCAR. = 
ae AND | : 
_MANOHARA DASI v. NILKANT SIRCAR.* 


Aci X. of 1859, 8. 77— Intervention. 
A. & B, putfidars, each held aandfety of an estate. C, a a paying rent to 


_ both, sold his tenure to B., who also obtaine? a farming Iease of B.’s share in the 


putni. A. sued C. for thd whole rent of. the estate. Held, that D. was entitled, as 
B.’s lessee, to be made a party to the suit under section 77 of Act X. of 1859. 
è : 


` NiixaW¥r and Dwarkanath Sircar, as putnidars of Sagorpain, ` 


sued Jumarat, a ryot, for arrears of reut. Jumarat replied that 


"he had sold his tenure to Watson and Co., and that plaintiffs 


were only putnidars of half the mebal Sagorpain, Manohara 
Dasi being putnidar of the other half. Watson and Co. sought to 
be made a pasty to the suit; alleging g that they had purchased the 
ryot’s tenure, and had also obtained, a farming lease of Mano- 


hara Dasi’s share of the putni, and were in receipt of half the ` 


rents accordingly. Manohara also sought to be made a party, 
on the ground that she was half shaver in the putni, but she 
admitted the farming lease to Messrs. Watson and Co. The 
Deputy Collector of Berhampore decreed in favour of the plain- 
tiff, on the ground that the ryot had not made known the transfer 
of his tenure to plaintiff. On appeal the Judge held, 1s¢+That 


- Manohara had no locus standi in Court, inasmuch as she had 


transferred her rights to Watson; 2nd—That the Watsons 


came into Court not on their farm bat on the ground of their - 


purchase from the ryot, and therefore could not be made parties, 
on the authority of. Jogendra Chandra Ghose vy. L akhipri iya 
Dasi(1); 3rd—That the ryot had no proved either the trans- 
ferability of his tenures or payment of rent to Manohara, 


- * Special Appeals, No. 8277 and 3279 of 1867, from n defree of éhe Judge of- 


Moorshedabad, ae a decree of the Deputy Collector of that district, 
(1) 8 W. R., 78. 
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On special appeal it was urged, that the Watsons were entitled 


had not been in ‘receipt of the whole rents of the tenure. 
Messrs. R. T. Allan a J. S. Rochfort for appellants. 


~ Baboos Srinath Das and Ashutosh Chatterjee for respondent. 


The judgment of the Court was delivered by 


Loon, J.—In these cases, Nilkatt Sircar sued Jumarat 
Mandal for rent. He replied-that he had sold his jote to Wat- 
son and Co., and was not in possession. Watson and Co. con- 
tended, they were in possession, but that- Nilkant was entitled 
to-recover only a moiety of the rent, the other half befng due to 
Manohara, Dasi, the joint putnidar with plaintiff, from whom 
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to be made parties to the suit, in order to show that the plaintiff JARAT 


v. 


MANDAL 


NILKANT 
BIROAR. 


Watson and Co. had taken a farming lease of her half of the ° 


putni. Watson and Co. are therefore, in the two-fold position 
of farmer of half of the putni and of tenant of Manohara Dasi’s 
holding, the rent of which is demanded by the plaintiff. 

Manohara Dasi’ intervened, but her ‘intervention was dis- 
allowed, as-she admitted that she had given her share of the 

putni in farm to Watson and Co. 

Watson and Co. were not allowed by the J T either to 
appear as intervenors, or to defend the suit as tenants, the Judge 
holding that they did not seek to appear in the farmers capacity, 
_and.that they could not be added as parties interested in the’ suit, 
the provisions of Act X. not permitting such persons to be made 
parties to the suit. 

We think the Judge has taken a wrong view of this case. 
The defendant, Jumarat, should be allowed to prove, if he can, that _ 
he is ‘not in possession and not liable for- the rent, and if Mano- 
hara. be not allowed to appear as an intervenor, there can be no 
objection to Watson and Co. being allowed to appear in that 
capacity as deriving their title from her as set forth in their peti- 
tion, and showing that the plaintiff has not received the whole of 
the rent Which he claims. 

The case is remanded for disposal with irain to the above 
remarks, i 


æ 
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Before Mr. Justice Kemp and Mr. Justice E. Jackson. 
GOPAL CHANDRA DEY v. PEMU BIBL* 


Limitation Act (XIV. of 1859), 8. 10—-Fraud—Act VIIL of 1859, 8. 206— 


Regulation VII. ‘of 1799. 


A. sold a decreo obtained by him under Regulation VII. of 1799 to B., but after 
tho sale realized thé decree from: the judgment-debtor. On application by B, for 
execntion, on 2nd January 1862, the fraud was discovered, and B. was referred by 
the Collector tq the Civil Court,* On 2nd October 1866, B. brought his suit for 
recovery of his purchase-money from A, Held, that the period of limitation ran 
from tho discovery of the fraud. The suit was not barred. 


Section 206 of Act y. of 1859 docs not apply to decreos under Regulation 
VIL. of 1799, ù 


On the 2nd of October 1866, the plaintiff instituted this 


` suit, for recovery of the consideration-money paid by him 
to defendant, on the 25th of Kartik 1265 (November 1858) for 


the purchase of a decree obtained by defendant against one 
Debi Charan Dey. The defendant, it appeared, had realized 
the amount of the decree, and in conseqpence thereof the 
Collector in whose Court an application was made to execute 
the decree, on the 2nd January 1862, refused to do so, and 
referred the plaintiff to his remedy in the Civil Court. 

The defendant contended inter alia that the plaintiff's claim 
was barred by limitation. 

The Moonsiff held that the cause of action arose from the 
date of the Collector’s order, and as the suit was not based on 
contract, the period of limitation was not three years but six 
years, according to clause 16, section 1 of Act XIV. of 1859. 
He further held, that it was proved that the defendant did 
realize the amount of the decree from the judgment-debtor, 
and gave a decree for the plaintiff. 

On appeal the Judge held, that the suit was barred; that 
any payment made tothe defendant wag illegal, and could not 
give the plaintiff a cause of action for a refund of the purchase- 
money. The alleged payment was illegal as matle outtof Court, 


* Special Appeal, No. 222 of 1868, from a decree of the Judge of West Burd- 
wan, reversing a decree of a Moonsifl of that district, 
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and not communicated to the Court. He, cpreiprei dismissed ___ 1888 


; G CHAN- 
the plaintiff’: 8 suit. onde Caan 
The plaintiff appealed, Penv Bm. 


Bahoo Ananda Chandra Ghosal, for the appellant, contended, 
that limitation did not run from date of the purchase, inasmuch 
as plaintiff could not have sued defendant for the amount 
without endeavoring to execute the decree against the judgment- 
debtor; that the cause of action accrued from the discovery of 
_ the fraud of the defendant in realizing the amount after sale to 

plaintiff; that the payment to defendant of the ‘amount of the 
` decree was not illegal because made out of Court, inasmuch as 
section 206 of Act VIII. of 1859 did*not apply to adjustment 
of a decree under Regulation VII. of 1799. 


Baboo Kali Krishna Sen, for respondent, contended, that the 
case had not been tried on its merits, 


The judgment of the Court was delivered by 


Kemp, J.—The¢ decision of the Judge in this 6 case is clearly 5 
wrong. The plaintiff’s canse of action did not arise from the 
date of his purchase of the decree, but from the date of the 
order of the Collector referring him to a civil suit, or to such 
remedy as he might think proper. Moreover the conduct of the 
defendant being fraudulent, the period of limitation would run 
from the time of the discovery by the plaintiff of such fraud. 
The suit was well within time from that date. 

On the merits, section 206 of Act VII. of 1859 has nothing 
to do with this case, which is a case under Regulation VII. 
of 1799. The defendant, after selling to the plaintiff his rights 
in the decree obtained under the above Regulation, and after 
substituting the plaintiff’s name in his place as decree-holder, 
fraudulently received from the judgment-debtor certain monies 
under that decree, subsequent to the sale by him to the plaintiff. 
The plaintiff i is, therefore, entitled to recover the amount claimed 
in the suit. The decision of the Judge is reversed, and tho 
decision of the Court of first instance, which is correct in all 
respects, confirmed with costs in all the Courts. .. 
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Before Mr. Justioe L. S. Jackson and Mir. Justice Miller. 
ABDUL GAFOOR v. MUSST. NUR BANU* 
Pre-emption—Spliiting Clain—Amending Plaint. 


The property of several co-sharers, some of whom were minors, was sold to a 
single purchaser, under.a deed of sale, which contained a covenant by the vendors, 


who professed to act on behalf of themselves and the minors, that thoy would com- ` 


pensate the v@ndee for any loss he might incur, should the minors, when they cama 
of age, not ratify the sale. A. sucd to onfoyco her right of preemption in respect 
of the lands sold. The dower appellate Court was of opinion that A. could not 
enforce her claim of pre-emption in respect of the shares of the minors, and on 
the Court’s suggestion, the pint was amended so as to ask only for enforcament 
of her claim in respect only of the shares of the vendors of full age, Held, that 
A, was bound to claim her right against all the shares, and could not enforce it 
in respect of some only. y 
Semble—A. plaint cannot be amended in an Appollate Court, 


Tux plaintiff sued to enforce the right of pre-emption, with 
respect to an eight-anna share of a certain talook, by setting 
aside a kubala dated 28th Kartik 1273 (November 1866), 
executed in favor of Abdul Gafoor. 

The talook was ijmali; the property sold belonged to several 
co-sharers, of whom two were minors; and the deed of sale 
contained a stipulation to the effect, that it was liable to be set 
aside at the instance of the minors, and that the other vendors 
were bound to compensate the vendee for any loss he might 
sustain respecting the shares of the minors, if they should 


_object to the validity of the sale, 


The Court of first instance dismissed the plaintiffs suit, on 
the ground that the plaintiff did not perform the necessary 
preliminaries. 

The Judge, on appeal, held, that the plaintiff could not enforce 
the right of pre-emption with respect to the shares of the 


i 


d 


minors. But the Court allowed the plaintiff to amend her“ 


plaint, by withdrawing her claim in respect of the shares of the 
minors, The Judge gave a decree for the plaintiff when her 
plaint was so amended. 


* Special Appeal, No, 104, of 1868, from Sylhet. a 
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Baboo Debendra Narayan Bose for appellant.—A pre-emptor 
cannot be allowed to split up his claim, and he cannot enforce 
his right with respect to a portion of the property sold, without 
laying claim to the remainder. — i 


Baboo Girish Chandra Ghose, for respondent. e 


Jacxson, J.—It appears to us that the decision of the Judge, 
in this case, cannot be maintained. 

The plaintiff sued to enforce her right of pre-emption. Her 
allegation was that hearing that the property in 4ispute had 
been sold, on the 13th of November 1866, by’ Abdul Gafoor, 
Nischint Ram, Brindaban, Dulung Dasi, and Subarna Dasi, 
the defendants, she, on the next day, immediately on receiving 
the news, complied with the requirements of the Mohammedan 
law, and asserted her ee and, therefore, sues to enforce 
that right. 

It appears that the property had been sold as belonging to 
several co-sharers, certain of whom were minors, the other 
vendors claiming to act on their behalf; and theedeed of sale 
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contained a stipulation that if the minors, on coming of age, j 


should refuse to ratify the sale, the other vendors would com- 
pensate the purchasers for any loss that they might suffer. 

The first Court dismissed the plaintiff’s suit, holding that she 
was not entitled to enforce the right she claimed. On appeal, 
the Judge was of opinion that the claim to the property could 
not be enforced, as regarded the shares of the minor vendors, 
and he allowed the case to stand over for thirty days to allow 

` the plaintiff to withdraw her claim, so far as the interests of the 
minors were concerned, ‘The plaintiff elected to do so, and the 
Judge allowed the plaint to be amended so as to ask the plaintiff's 
right of pre-emption to be enforced only as regarded the rights 
of the vendors who were of full age. 

It seems to us that this withdrawal entirely invalidates the 
plaintiffs claim to enforcing the right of pre-emption. If sho 
elects to enforce her right of pre-emption, she must take the 
bargain with all its advantages and risks: and as she has thought 
fit to prosecute her claim only as regards the shares which are 
safe, such act of hers invalidates the whole claim. 
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We cannot shut our eyes to'tho fact that this proceeding was 
not spontaneous on'the part of the plaintiff, but suggested by 
the expressed opinion of the Judge, and it does appear probable 
that the plaintiff, in submitting to that suggestion, yielded to an 
influence which she thought herself unablo to resist. But we 
are not at liberty to give effect to a mere surmise and to -dis- 
regard what the plaintiff has deliberately done in having elected 
to amend her plaint. Iam very doubtful whether the plaintiff 


could properly be allowed to amend her plaint at that stage of 


the proceedings, and it seems proper that in the appellate Court, 
the plaintiff should stand or fall by the case with which she 


came into Court originally. 


The- judgment of the lower appellate Court must, therefore, 
be reversed, this appeal must be decreed, and the plaintiffs . 
suit dismissed; but under the circumstances I would make ne 
order as to costs. 


Mirrer, J.—I entirely concur. I think the plaintiff ought 


‘not to be pergnitted to split up the bargain entered into by the 


special appellant’s vendors into two parte, and then to enforce 
her claim as to one part, and to renounce the other. 

It has been said that there were various parties interested in 
the property in dispute, and that it was consequently at the 
option of the plaintiff to enforce her claim with respect to the 
share of ‘any one of the vendors and to abandon her claim to the 
shares of the other vendors, though all these shares have been 
transferred under one and the same contract. The Hedaya. 
B. 38, C. IV., p. 606, lays down that: (reads) (1). 

-As this case falls expressly within the principle laid down in 
the passage above cited, the special appeal ought to be decreed, 
but under the circumstances mentioned, without costs. 


qa) «UE five persons purchase a house 
“from one man, the shafi may take tho 


- “proportion of any one of them. If, on 


«tho contrary, one man purchase a house 

“from five persons, the shafi may cither 
« take or relinquish the whole, but is not 
‘entitled to take any particular. share 
“oy proportion: Tho difference between 


«these two cases is that, if in tho Intter 


“instance, the shafi were allowed to 
“claim,a part, it would occasion a dis- 
“crimination in the bargain to the pur- 
“ chaser, and bo productive of very groat 
“inconvonionce tẹ him, whereas in the 
“former instanco, the shaft being morely 
“the substitute of one of the five pur- 
“ chasers, no discrimination in the Dar- 
“ gain is ocensoned; ” 
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Before Sir Barnes Peacock, Kl, Chief Justice, and Mr. Justice Mitler. 
HARAN CHANDRA PAL v. MUKTA SUNDARI CHOWDHRAIN.* 
Right of Occupancy—Sub-leiting—Act X. of 1859, s. 6. 


s 

A. sued fora declaration of right of occupancy founded on a potta and long 
possession, and alleged that he had under-let to ryots the land devised by the potta, 
but thet B. had obtained a decree against thom for rent. The lower Conrt, on 
appeal, held, that A. had detomnined his tonancy by quitting the land. 

Held, that A. did not, by sub-letting, transfer the right of occupancy. 
© Decree roversed, and caso remanded for trial on fhe merits. e 

PLAINTIFF sued for a declaration of right df occupancy of 
four pakis of land. He alleged that a-potta had been granted 
to his father in 1247 (B. S.), corresponding with the Christian 
year 1860, by the defendants; that plaintiff’s father? and after 
him plaintiff himself, held possession of these lands, which were 
sub-let to ryots, from whom they all along received rents; that * 
the defendants, the zemindars, brought a suit against his (the 
plaintiff’s) ryots, for arrears of rent, to which suit the plaintiff 
was added as a party, but it was decided in favor ef defendants. 


The potta filed by’ the plaintiff was not a perpetual one; it” 


simply authorized and permitted the tenant to occupy and 
dwell on the land devised. No term was specified. 

Defendants, in their written statement, denied plaintiff's right 
and possession, and alleged that the potta set up by him was 
false. 

The Moonsiff found that plaintiff had acquired a right of 
occupancy by reason of long possession; and that the suit for 
recovery of arrears of ront was instituted by defendants against 


` plaintiff’s ryots, with a view of destroying the rights of the 


laintiff in the tenure. On these grounds, the Moonsiff gave 
a decree for the plaintiff. 

On appeal, the Principal Sudder Ameen reversed the decision 
of the Moonsiff, and held that as the plaintiff’s father had 
relinquished the land, and the rights of the plaintiff had béen 
made over to a third party, and as a right of occupancy was not 


* Special Appeal, No. 3357 of 1887, from a decres of the Additional Principal 
Sudder Amecon of Dacca, reversing a decreo of a Moonsiff of that district, 
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transferable, the plaintiff had reduced himself to the position 
of a mere, tenant-at-will, whose interests in the tenure had 
determined. 3 


Baboo Nalit Chandra Sen, for appellant.—The fact of sub- 
letting the tands did not involve a forfeiture of the tenant’s 
right of occupancy created by long possession. [PEacock, 
C. J.—Plaintiff cannot succeed in his suit for declaration 
of right, as the potta on the strength of which he eame into 
Court, does not confer*any permanent righta.] Though the 
potta was the basis of plaintiff’s claim, yet his prayer substan- 
tially was for a d&claration of rights which were interfered 
with by the Act X. decision. The position of the. plain- 
tiff is not that of a tenant-at-will. Under section 6 of Act 
X. of 1859, the holding of the father is the holding of the son. 
It has been found as a fact that plaintiff’s father, and, after him, 
plaintiff himself, were, and that the latter was still, in pos- 


15 Ser 


session of the tenure for a long time. The lower appellate | 


Court should have taken this fact into its consideration, and 
given due effect to it. : 


Baboo Anukul Chandra Mooherjee (Baboo Ashutosh Chatter- 
jee with him) for respondent.—The plaintiff has based his 
action on a potta, which does not confer any permanent rights, 
His slit, as framed, must, therefore, be dismissed. The fact of 
relinquishment by plaintiff’s father destroyed all rights of 
plaintiff in the tenure, and hence he cannot claim the right of 
occupancy. 


The judgment of the Court was delivered by 


Peacock, C. J.—We think that the case must go back to` 


the Principal Sudder Ameen to try whether the plaintiff had 
aright of occupancy. The substance of the plaint is that the 


plaintiff, by reason of the potta, and sof the holding under it 


by his father and by himself, acquired a right of occupancy ; 
that he under-let the land, and that the plaintiff in the rent suit 
recovered the rent from his (the present plaintiff’s) ryots, 
The issues which were laid down by the Moonsiff were: 
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First, Whether or.not the disputed land of the share was held by 1868 

plaintiff, as his ryoti right appertaining to the jummai land, as HARAN CHAN- 

allegéd by him, ‘and whether the potta was genuine or not; DRA TAR 

and, secondly, whether or miot the plaintiff’s. ` jummai right has pE a 

been injured by the rent-decree. DHRAIN. 
There’ is no doubt that if the plaintiff had a right of occu- 

pancy, and ryots holding under him have been compelled to pay 

rent to-the defendant, the plaintiff’s right has been injpred by 

the rent-decree. The-real question to be tiied, therefore, is 

whether’ the potta, and the holding under it by the plaintiff and 

his father, or both of them, did create a right of-occupancy in 


the plaintiff. Although the potta may not ‘have amounted to a 


perpetual ryoti lease, a holding under itfor 12 years, if proved, 
would create a right of occupancy. 

The Principal Sudder Ameen who tried the case did not 
correctly understand the effect of a right of occupancy. He ` 
says, “that aright of occupancy is not transferable, and that S 


_the plaintiff’s position was similar to that of a tenant-at-will, 


whose interest and tenancy-at-will are determinedeby his quit- 
ting the land.” But the plaintiff did not transfer any right 
of occupancy, if he merely sub-let the land to ryots to hold 
under him. It is expressly provided by section 6 of Act X. 
of 1859, that the rule therein laid down does not as respects 
the actual cultivator apply to land sub-let for a term of- years 
by a ryot having a right of occupancy. It, therefote, recognises 
the right of a ryot having a right of occupancy to sub-let the 
lands which he holds, although the ryot holding under him 
does not gain @ right of occupancy as against him. If the 
plaintiff had a right of occupancy, his interest was not deter- 
mined by under-letting the land or by putting any other person 
into possession of it as his ryot. In determining whether the 
plaintiff had a right . of occupancy or not, the holding of his 
father must be taken into consideration by virtue of the last 
clause of section 6. 

The decision of the lower E Court must be reversed 
with cost and” the ‘case remanded to the Principal Sudder 


Ameen, to be re-tried upon the merits, having regard to the 
above remarks. 
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Before Mr, Justice L. S. Jackson and Mr. Justice Milter. 
JUGAL KISHOR BANERJEE v. ABHAYA OHARAN SARMA.” 
- Decree and Sale'under Act X. of 1859—Fraud— Purchase. 


In a suit to annul the sale of an under-tenure in oxecntion of a deeree, under 
Act X. of 1859, Which was subsequently set aside on tho allegation that it had been 
obtained collusively and by fraud, it was found that noither tho decree-holder nor tho 
purchaser was guilty of any fraud. 

Held, that the mere circumstance of the decree undor which the salo had taken 
place having itself been set aside, did not invalidate the sale, the plaintiff having 
failed to show that the purchases was a party to the frand which led to the decree 
and sale. 


THis was a suit for confirmation of right and recovery of 
possession of 12 annas, 16 gs. share of a Howla, by setting 
aside an eauction-sale held in. execution of a decree alleged to 
have been obtained by means of fraud and collusion. 

The facts out of which the present litigation arose, are as 
follows: ` i 

The defendant, Khaja Abdul Gunny, had originally 
instituted a suit, under Act X, of 1859, against the plaintiffs, 
Jugal Kishor and Ananda Chandra, and the defendant, Jagat 
Chandra, for recovery of arrears of rent of the disputed Howla. 
In that action, the defendant, Jagat Chandra, had raised no 
objection to the amount of the claim; and a decree for Rs. 35 had 
been passed on the 8th July 1864, in the absence of the other 
two defendants, Jugal and Ananda, the plaintiffs in the present 
suit. In execution of that decree, the disputed Howla was put 
up to sale, and purchased by the defendant, Rup Chandra. 
Subsequently, the plaintiff, Jugal Kishor, on the 7th June 1865, 
petitioned the Collector, stating that he was not cognizant of the 
suit, nor of the auction gale; and, accordingly, upon his application, 
the former decree was set aside, and a new decree passed for 
Rs. 29. . 

Tn this suit, the following were the main issues: — 

1. Whether a civil suit lies to set aside a sale held in execu- 
tion of an alleged fraudulent decree made under section 105 of 
Act X. of 1859? J . 


* Special Appeal, No. 3117 of 1867, from a decree of the Additional Principal 
Sudder Ameon of Dacca, reversing a decree of a Moonsiff of that district, ' 
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2. Whether the plaintiffs had a Howladari right to the land 1868 
in dispute, and whether they held possession of the same? - Pee ae 

Thè Moonsiff found that the first decree had been fraudulent-  xerser 
ly and collusively obtained, and that it was subsequently set haere hones 
aside, The sale held in execution of that invalid decree was ™*% 54@4. a 
also based on fraud. Moreover, the Howla in question was 
purchased by the defendant, since deceased, who was a servant of — 
the defendant, Khaja Abdul Gunny, the plaintiff in the Act X. 
suit. This shows that the whole proceedings were collusive, and 
were resorted to in order fraudulently to deprive the present 
plaintiffs of their justrights. He, therefore, held, on the authority 
of the Full Bench Ruling, in the case of Nilhani Banik v. Pad- 
malochan Chiucherbutty (1), that a civjl suit lies to set aside 
the auction sale held'in execution of an invalid and fraudulent 
decree. It was also found that the plaintiffs were entitled under 
the Howladari right to the share in dispute, and that they had 
enjoyed uninterrupted possession of the same. ` 

On appeal, the Principal Sudder Ameen reversed this judg- 
ment, and recorded his redsons in the following words: <“ The 
plaintiffs have given no satiafactory proof that the defendant, s 
Rup Chandra or Abdul Gunny, has been guilty of any fraud, 
the former in purchasing the under-tenure, and the latter in 
obtaining a decree in the Revenue Court. The lenis are not, 
therefore, entitled to any relief.” 


Babes Ramesh Chandra Mitter (with him Baboo Hem Chandra 
Banerjee) for appellants.— As the ex parte decree was set aside on 
a review of judgment, the sale of the tenure, which had taken 
place in execution thereof, became, necessarily, null and void. 
The rights of the appellant should at least have been declared 
by the appellate Court as unaffected by the said sale, which, | 
under the circumstances, ought to have been ‘set aside. The 
Principal Sudder Ameen was also wrong in not considering 
whether the proceedings in connection with the first decree were 
fraudulent and collusive, as found by the Court of first instance. 


e 
Baboo Atul Chandra Mookerjee for respondents. 
(1) Case No. 1678°of 1865, 5th February 1866, ú 
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The judgment of the Court was delivered by 


JACKSON, J.—This was a suit for the purpose of setting aside 
the sale of an under-tenure belonging to the plaintiff, made 
under a decree which, it is alleged, had been obtained by fraud, 


‘and which was afterwards partially set aside on the application 


of one of the parties concerned upon a review of judgment. 

The Moonsiff, before whom the trial first took place, found 
that fraud had been resorted to in obtaining. the decree, and he 
insinuated, rather than expressly found, that the purchaser was 
mixed up with that fraud; and on that ground ordered the sale 


` to be reversed. On gppeal, the Principal Sudder Ameen recorded 


his opinion that the plaintiffs have given no satisfactory proof 
that the defendant, Rup’ Chandra or Khaja Abdul Gunny, has 
been guilty of any fraud, the former in purchasing the under- 


, tenure, and the latter in obtaining a decree in the Revenue 


Court. He, therefore, reversed the judgment of the Court below, 
and ordered.the suit to be dismissed. E 

The plaintiff comes up in special appeal, and urges, ‘that the 
judgment of the lower appellate Court is defective, inasmuch 


-as it seta aside, without any reason being assigned, the finding of 


the Court below on the question of fraud. 


The decision of the Principal Sudder Ameen is certainly un- > 


satisfactory, but we observe that, under more than one ruling- 
of thig Court, see the case of Chandra Kant Sarma v. Bireswar 
Sarma Chucherbutt, ty (2), and Jan Ali v. Jan Ali Chowdry (3), 
the circumstance that a decree under which a sale has taken 


place, has itself been set aside, will not invalidate the sale; and, - 


consequently, the plaintiff would not be entitled to succeed in a 
guit like the present, unless he could show that the purchaser 
was himself a party to the fraud which led to the decree ‘and 
sale, in which case, the Court will require him to re-convey the 
property to the plaintiff. 


This has not been found, and is scarcely even alleged by the 


plaintiff in this case. Under these circumstances the plaintiff 
could, not succeed, and the special appeal must be, dismissed 


` with costs. 


(2) 7 W. R., 312, (3) 1_Ante, p. 56, 
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Before Mr. Justice Phear and Mr. Justica Hobhouse. 
‘BRAJANATH PAL CHOWDHRYw. HIRALAL PAL.* 
Abatement of Rent—Jurisdiction of Revenue Courts—Act X. of 1859, 8. 28, cl. 8. 


A. granted a putni to B., to which a certain mehal appertained. The Govern- 
ment, to which the mehal belonged, in reversian upon an ijara held by A., sold it 
to C. Held, that B. was entitled to abatement of rent from A., and that o suit for 
abatement, under the circumstances, was cognizable*by the Revenue Gourt. 

Semble.—Where there is no specification in the original contract of the amount of 
_ ront payable for the portion of land for which abatement is claimed, such a sum 
ought to be deducted from the whole rent as would bear to that whole rent the same 
proportion as the annual value of the portion of the land which has disappeared 
bears to the annual value of the land originally leased. ð 

THIS was a suitinstituted in the Court of the Deputy Collector 
of Nuddea for abatement of rent. The plaintiff, Hiralal Pal, 
had obtained a putni of Mouza Bhawanipur from the zemin- 
dars. Subsequently, by an ikrar, the zemindars granted to the 
putni-holders a certain mehal called Bil Biswalakshi, appertain- 
ing to the putni. Tt was stated in the ikrar that the zemindars 
held the Bil under an ijara lease from the Government; that the 
Government jumma was Rs. 40 a year; that the said Bil was 
included within the plaintiffs putni; that, on the expiration of 
the lease, the zemindars would re-settle with the Government, 
if not, the putnidar might himself settle; but if the jumma 
were to exceed Re. 40, the excess was to be paid by the putni- 
dar. The Government, however, sold the Bil to a third party, 
and the purchaser having taken possession of it, the plaintiff now 
sued the zemindars for an abatementof the rent he had stipulated 
to pay. The Deputy Collector decreed the plaintiff's claim.’ 

On appeal before the Additional Judge of Nuddea, it was 
urged: on -behalf of the defendants, that the plaintiff was bound 
to have the Bil (on account of which the abatement was 
claimed) settled with him, under the terms of the ikrar explain- 
ing the putni-potta; and that the plaintiff was not entitled 
to abatemefit, there being no special agreement to that effect in 

* Special Appeal, No. 3456 of 1867, from a decree of the Officiating Additional 


Judge Sf Nuddea, affirming a decree of the Deputy Collector of that district. 
ei a N—3 
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18683 = the ikrar, The Additional Judge held, that as the plaintiff had 
spt ene proved that the Bil was included in the putni, and as it was 
Dury nowhere denied by the defendants that it was so included, the 
Hmi Par. Plaintiff was entitled to abatement quite independently of the ikrar. ` 
Baboo Teraknath Sen for appellants.—This suit does not 

come within the jurisdiction of the Revenue.Courts. <A suit 

will not lie for remodelling a contract, but it may lie for annulling 

it altogether. Asthe ikrar is a part and parcel of a former 

ae contract, this suit will ‘not lie.: [Puzar, J.—The plaintiff is 
not suing to enforce any obligation under the ikrar. He sues for 

abatement, on the ground that the Bil has altogether disappeared. | 


Baboo*Bhagabati Charan Ghose for rvespondent.—The .case of 
‘Afsaruddin v. Sarasi.Bala Devi (1) is in point. 


The judgment of the Court was delivered by 


Parar, Je—Thie isa suit brought by a putnidar to obtain 
an abatement of rent from his zemindar.° It appears to be 
undisputed, that a certain mehal called a Bil, originally formed 
a portion of the land, which was leased to the present plaintiff by 
the zemindar under the putni-potta, Since the first execu- 
tion of that potta, under which, L may mention by the way, 
the defendant enjoyed possession of this Bil for a time, the title 
of the zemindar to the Bil mehal has terminated, and the present 
plaintiff has been evicted from possession of it by a claimant 
under a title paramount, . The Government to whom it belong- 
ed, in reversion upon an ijara held by the zemindar, has sold ` 
it to a third party, and the purchaser has taken possession, On 
that state of facts alone, it is clear, I think, that the plaintiff is 
entitled to an abatement of rent from his zemindar. It must . 
be taken,- that when a landlord leasgs any portion of land 
without any farther stipulation with regard to the title, he does 
thereby impliedly undertake that he has sufficient title to 
support the lease, and he guarantees the tenant quiet possession 


. = (1) Marshall’s Reports, 558. 


VOL. L] APPELLATE SIDE--CIVIL. 89 


and enjoyment. That is the result of the Jaw in England, and __ 1868 ` 
I believe that it has always been held to be the same here. eee 
Therefore, on the facts which have occurred, and on the footing puny 

of the original potta alone, it seems to me, that the plaintiff HIRALAL PAL | 
has a good cause of suit for abatement of rent. 

Much has been made in this case of a certain iktar which was 
executed by the parties after the execution of the original 
potta, and if the ikrar were really in evidence between the parties, 
speaking for myself alone, I should have some doubt whether 
its effect, on the whole, would not be to do away with the right, 
which I conceive, the plaintiff has under the original potta, viz., 
the right, under the circumstances of the case, to an abatement 
‘of rent; because I think there-would begood ground for arguing 
upon the terms of the ikrar that there was not, relative to this 
Bil, an unqualified undertaking on the part of the landlord | 
to keep the tenant in due possession and enjoyment thereof. 
However, the defendant, with full advice I must presume, has, 
from the beginning, repudiated this ikrar, said that it is not 
binding upon him, and ought not to be used as evidence between 
him and the plaintiff, I think, therefore, that excluding that 
ikrar, as he desires, the case stands, as I have already said it does, 
` that is, the plaintiff has a good right to ask for an abatement 
of rent from the landlord. | 

At first I had some doubts as to whether abatement’ for a 
cause of this kind was a matter which could properly be said 
to fall within the jurisdiction of the Revenue Courts, but upon 
reference to several cases which have been decided in this 
Court, I think it is now too late to say that the Revenue Courts 
have no jurisdiction to entertaina suit for abatement in all 7 
cases where the holding of the tenants has diminished since 
the time when he received possession from the landlord, what- 
ever may have been the cause of the diminution, and whether 
it effected an absolute destruction of the subject or not. I have, 
therefore, come to the conclusion that my views, on this head, 
were not well founded; and that the Revenue Courts have 
jurisdiction to entertain suits of this nature. 

The only question remaining then is, what ought to be the 
amount of abatement. The Deputy Collector has gone through . 
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1868 a most elaborate calculation, in order to arrive at. the required 
BeasanaTH yesult, I feel bound to say that it seems to me that his cal- 
Par Caow- 

puar culation is misplaced. When once it is, determined’ that 
‘Hm arax Bar, & tenant is entitled to an abatement of rent, ‘in consequence of 

the subject of demise having been diminished, whether by reason 
. . , Of its destruction as in the case of diluvion, or otherwise as has 
ae) Š happened in this case, the only thing that requires to be settled 
f "is, what was the amount, what was the portion, of- the original 
rent which was referable to the portion of the tenure which has 
disappeared: It might be, of course, that the original contract 
specified in terms, how much rent was reserved out of the 
mehal in question. In this instance, however, I understand that - 
there is nothing in the potta to show that the rent- was 
apportioned i in parcels to the different parts of the whole land 
held in putni. It seems to me, therefore, that the only way 
"to arrive at a conclusion as to how much of the whole rent is 
fairly attributable to this particular portion, is to deal with it 
as a matter of proportion only; that is, such a súm ought to 
be deducted* from the whole rent as would, bear to that whole 
rent the same proportion as the annual value ‘of the portion of 
the land which has disappeared bears to the annual value of the 
land originally leased. This.course does not seem to have been 
pursued in this case, and I am quite unable to judge whether 
the course actually pursued has led to any materially different 
result, or not, as compared with that which this would produce. 
` But I believe, we are relieved from this difficulty by what fell 
from Baboo Taraknath-Sen, the pleader for the special 
appellant, in the course of his argument in this appeal; ‘for 
I understood him to admit that no dispute had been raised as to 
the amount of the actual abatement. That all the questions 
that were raised in special appeal, had reference to the 
jurisdiction of the Court, and to the inadmissibility of the 
. ikrar. This being so, it is not for me, gf course, to say, whether 
the mode of assessing the abatement has produced a result 
materially different from that which, in strictness, ought to have 
been arrived at. The party most concerned does not seem to 
be aggrieved; and, therefore, in my opinion, the appeal de 
° to be dismissed with costs. 
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"Before Sir Barnes Peacock, Ki, C. J, and Mr. Justice Mitter. 
NANDA KUMAR BANERJEE 2. ISHAN CHANDRA BANERJEE. “yuly 9 A 
r uly 9. 
Alternative Relief—Jurisdiction—Act XI. of 1865, 8. 6. 


In a suit by A. asking that B. might be ordered to fill up an excavation or to pay Lc’ SLi 
him Rs. 25 as damages for the same, it appeared that there was no ground for the pars. 
first relief sought. Held, the suit was cognizable by the Court of Small Causes. 

PLAINTIFF brought his-suit against the defendagts, alleging Va r 
that they wrongfully ‘made an, excavation in his, lands, and to 
have the excavation filled up at their expense, or for Rs. 25 as 
damages. ` 

The defence set up was, that there had k a khal existing in 
the above place from time immemorial; that the same was filled - 
-ıp with the earth washed away from the lands of both parties; 
they at first jointly made a partial repair,notwithstanding which 
the water and the boats could not pass with ‘sufficient conve- 
nience ; and that, in ‘consequence, the defendants caused it ao be 


excavated. . 

_ The Moonsiff held, that “the disputed spot is not a khal 

‘existing from time immemorial. The defendants had no right to 

excavate the khal; it must continue to be a low land as before, 

and boats should pass over it during the rainy season, as they 

used to do before.” He, therefore, ordered that.the disputed 

land be restored to its former state, and that the defendants 

pay one rupee on account of damages and costs of the plaintiff. 
On appeal, the Principal Sudder Ameen held, that “ the plain- ` 

tiffs never entered into, a contract to fill up the excavation, and 

even if they had, on breach of the contract, the defendants 

would only be entitled to damages. ` The suit was, therefore, one 

for damages only, and the lower Court had no jurisdiction to try 

such a suit when there was a Court of Small Causes at Narain- 

gunge, which had jurisdiction to try it. As the lower Court 

Has acted without jurisdiction, the judgment of the Moonsiff is, 

therefore, teversed.” 


= * Special Appeal, No. 8389 of 1867, from a decree of thè Additional Principat 
i Sudder Ameen of Dacca, reversing a decree of the Moonsiff of Naraingunge. ô 
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Baboo Hem Chandra Banerjee for appellant—A Court of 
Small Causes has not jurisdiction to try a suit of this nature, and 
the Moonsiff’s Court was not ousted of its jurisdiction merely 


Imax by reason of ‘the plaintiff's having also claimed compensation. 


° CHANDRA Ba~ 


NBRJER, 


> 1868 


July 9. . 
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The nature of the decree which the Court may deem it — 
proper to pass, cannot divest the Civil Court of its jurisdiction. 
In a suit of this nature, a decree may be made for specific 
performance. 


Baboo Syinath Banerjee for respondent. 
* The judgment of the Court was delivered by 


Pracoox, C. J.—The plaint asks for one of two things, 
either that the defendant may be ordered to fill up the excava- 
tion at his expense, or that the plaintiff may have 25 rupees as 
damages. The latter alternative is one entirely within th 
jurisdiction of the Small Cause Court. The plaintiff is not, 
think, entitled to a decree for performance of the specific act, 
but only to the alternative relief sought for by him. Itis, there- 
fore, a suit for damages, and the Small Cause-Court cannot be 
ousted of its jurisdiction merely by asking for an alternative 
relief to what the plaintiff is not entitled. In this view the 
Principal Sudder Ameen was correct in saying that the suit is 
one which is cognizable by the Small Cause Court. 

The decision of the lower appellate Court is affirmed with 
costs. 7 


Before Mr. Justice Bayley and Mr. Justice Maépherson. 
MANIKLAL BABOO v. RAMDAS MAZUMDAR.* 
Written Statement—Admission—Bond—Onus Probandi. 


A. sued B. on a bond, in which it was recited that B. had received the amount. 
B. in his written statement admitted execution, but stated that he had received the 
amount mentioned therein not under the bond,”but on the . pledge of certain 
jewellery. Held, that on the admission of the execution of the bond, which con- 
tained the recital of payment, the onus was upon B. to proye that payment had 
not been made under the bond. : 


* Special Appeal, No. 2691 of 1967, from a decree of the Principal Sndder 
Ameon of East Burdwan, reversing a decree of the Sudder Ameen of that district. 
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Tars was a suit for the recovery of Rupees 551-10, being 
the principal and interest due upon a bond dated 13th Aghran, 
1270°( November 1863), and executed by the defendant in favor 
of plaintiff's son, Manilal Baboo, since deceased. 

The following is a translation of the bond: 


To high in dignity Srijut Manilal Baboo. 


«TY, Ramdas Mazumdar, execute this bond. I, for the pur- 


pose of paying revenue of my mehal Jalkar Mawul, borrow 
from you the sum of Rupees 355, in cash and nates, as men- 
tioned in the schedule written below. I shall pay interest at 
b 2 Rs. per cent. ‘I shall repay the sames with interest, in 
Falgun of this year. Whatever I shall pay in part, I shall 
get it endorsed on back of this. Any objection for he repay- 
~ “ent of the amount will be null and void. To this effect 
ing received the cash and notes from hand to hand, I 
ute this bond.” , 
defendant in his written statement stated that he “ being 
funds asked Manilal Baboo for a loan on a bond, 

thereto, and on the 13th of Aghran i270 (Novem- 
86>; he executed a bond, in favor of Manilal Baboo, 
for Rupees 355. On. being asked for the money, Manilal 
Baboo refused to pay until the bond was registered. The 
defendant then said that 14th Aghran was a Sunday, and that, 
consequently, no registration could take place, and.if the money 
was not deposited by the 15th, his talook would be sold; what was 
he todo? To this Manilal Baboo said, that he could advance 
money on pledge of gold and silver articles. On the same 
night, he (the defendant) pledged with the said Manilal Baboo 
certain gold and silver articles, who, crediting the same in 
his account books, prepared and gave him a memo., in 
Bengali paper, of the cash and notes (Rs. 355) .mentioned 
in the bond; and he (the defendant) asked for the bond, but 
Manilal Baboo promisdl to return the same along with the 
pledged articles, as he had entered it in the furd. He (the 
defendant) has ‘hot yet redeemed the said articles. The money 
was not advanced on the bond.” 

The Sudder Ameen gave a decree to the plaintiff on the 
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admission of the defendant, with liberty to the defendant to sue 


“Manran for recovery of the pledged articles. 


BaBoo 
v. 
Ramps 


On appeal the Principal Sudder Ameen held, that the evidence 


Mazuapan, 28 to passing of the money covered by the bond was not reli- 


able, and that the lower Court was wrong to pass a decree on 
the strength of an admission by the defendant that he borrowed 
the money on pledge of certain ornaments. 


Baboo Rup Nath Banerjee for appellant.—The defendant 
admits havhg executed *the bond, the bond recites that the 
money has been paid, therefore’ the onus is on defendant to 
prove the contrary.” 


. 

Baboo Baikantha Nath Pal for respondent.—If the statement 
in defendant’s answer be taken as an admission, the whole of it f 
should be read, and not the portion only which contains the 
admission. It must be taken as a whole. The latter portion 
explains away the former. There is a distinct denial of having 
received the money on the bond. There are several rulings of 
this Court that the whole statement must be taken together. 
Sultan Ali v. Chand Bibi (1) and Rgdha Charan Chowdhr y 
v. Chunder Mani Shikdar (2). 


Thejudgment of the Court was delivered by 


BAYLEY, J.—This Special Appeal must be decreed with costs. 
The plaintif sued the defendant upon a bond, and alleged 
that the consideration had passed. The bond recited the fact of 
the consideration having passed when the bond was executed. ` 
The defendant admitted the execution of the bond, but at 
the same time pleaded that the consideration, as recited in the 


. bond, had not been paid; that, on the contrary, ‘as the plaintiff 


did not agree to give the money until the bond was registered, 
he (the defendant) raised money by pledge of jewels. 

The first Court gave the plaintiff a decree. The lower 
appellate Court has dismissed the plaintiff's suit, on the ground 


(1) 9 W. R., 180. (2) 9 W. R., 290. 
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that the plaintiff failed to prove that the consideration had 
passed. 

The plaintiff appeals pecially, and urges that as the defend- 
ant admitted the execution of the bond in which ‘the payment 
of the consideration was recited, the burden of proving that 
consideration had not been paid was on the defendant. On 
the other hand, the special respondent urges, that an admis- 
sion made in a written statement must be taken as a whole, 
that is to say, it cannot be accepted as an” admission of his 
execution of the bond; if the plea is rejected, thé&t there was 
no consideration at all, and it’is urged that in *this view the 
burden of proof still lies on the plaintiff. l 

We are of opinion that when the defendant in his bond stated 
that the money had been received by him, and when fe in his 

written statement admitted that the bond was executed by him, 
T upon him to prove that the facts stated by him in the 
nd, were really different from what they were recited to be. 
is an ordinary rule of law, and according to it, we think, 
cision of the lower appellate Court, which threw the 
edly arden of proof on the plaintiff, when it ought to have 
been o defendant, ought to be reversed. 
We, accordingly, reverse it, decree the special appeal with 
costs, and affirm the judgment of the first Court. 






v, 


Before Mr. Justice Phear and Mr. Justice Hobhouse. 
R. A. PUSHONG v., MUNIA HALWANL* 


Contract with Persons in position of Confidence or Trust—Legal Adviser 
and Client—~Mookhtear—Presumption—Onus Probandi. 


A contract of sale or conveyance entered into by any one with a person who 
stands relatively to him in a- position of confidence or trust, is liable to be called 
in question by the vendor, and to be set aside at his instance, if it be found that 
the other party made an unfair use of his advantages. This rule of equity applies 
strongly in a case where any pprson, acting as an attorney, or as a legal adviser, 
enters into a contract with his client in respect of the subject of litigation or advice. 
Undnueinfinence is presumed to have been exerted until the contrary is proved, and 
the purchaser i ig boundeto show that all the terms and conditions of the contract are 
ane, adequate, and reasonable, 


* Bpecial Appeal, No. 168 of 1868, from a decree of the Judge of 24-Pergunnas, 
affirming a decree of the Sudder Ameen of that district, 
a. 0—3 
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THIS was a suit instituted in the Court of the Sudder . 
of the 24-Pergunnas, to recover possession of a house an 
mises, which belonged to the plaintiff's deceased brother, 
Halwai, and of which, the plaintiff alleged, the defonda 


_ taken possession by realizing the rent from the occupant. 


The defendant, R. A. Pushong, stated, that Munia Ha 
the plaintiff, on the death of her brother, applied to the c 
ant, who was a mookhtear practising at Barrackpore, t 
her in obtaining a certificate under Act XXVIL of 186 
in getting possession.of the property, to which other 7 
laid claim on the strength of a will which, it was allege 
the brother had made; and by way of remuneration f 
defendant's services, the* plaintiff executed an agreement 
9th December 1864, by which she bound herself to giv 


_ one-fourth of all the property which she might recover, 


as her mooktear, enabled her to get such certificate. Afte 
agreement was entered into, the plaintiff, who was a ver 
woman, being unable to defray all the expenses, executed a 
agreement itt supercession of the previous jones by wh 
bound herself to give him dne-half of the property whi 
might recover, and if he carried on such suit, and did sucl 
acts as might be found necessary to that end, and if he ad 


‘the requisite funds; and it was further agreed, that he 


have all the costs which might be realized. The def 
admitted having, in satisfaction of this agreement, taken pos 
of the property, and having realized the rent of the hous 
January 1865, after having obtained, for the plaintiff, the 
ficate under Act XX VII. of 1860, and possession of the 

The Sudder Ameen found that the ikrarnama was inadn 
as evidence, it having been written on stamped paper 
value of one rupee; that there was no consideration; ai 
the ikrarnama, which was not registered, was a forgery 


.gave the plaintiff a decree for rupees 120, the amount r 


. by the defendant as the rent of the house for two year: 


On appeal, the Judge upheld the decision of the Sudder £ 
on the grounds that the ikrarnama had an insufficient stam 
consequently, was not admissible as evidence; and that ev 
were admissible, the contract would be void for want 


Piet Saal 
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equitable consideration. He, however, did not agree with the 


 Sudder Ameen in holding that the ikrarnama was a forgery. 


- The defendant now z preferred a fron appl to the ee 


* Court. 


Mr, Allan and Baboo Ananda Gopal Palit for appellant. 
Baboo Upendra Chandra Bose for respondent. 
The judgment of the Court was delivered by 


‘ - ic ‘ e i 
` Poear, J.—No more unconscionable case than this certainly 
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has it been my lot to meet with since I Rave sat upon the Bench | 


of this Court. There can be no doubt that the lower appel- 


late Court is entirely right in its conclusions, but it might very _ 


well have founded its decision upon higher ground than that 


upon which it has felt it sufficient to place it. 

“The defendant-is resisting-a claim to possession of a certain 
house which is made by a lady who was admittedly his client, 
in‘the matter of certain proceedings in the lower Courts, wherein 
he had undertaken to do his best as a mooktear, and as a person 
skilled in the practice of the Courts, to recover for her the 
property of which this forms a portion. It seems that the pro- 
ceedings, which he took as her agent, were successful, and that he 
got possession on her behalf; but he now seeks to keep that 
possession adversely to her, and to retain the house for himself, 
He justifies this conduct, on his part, by -saying that he is 


entitled to hold the property as his own under a contract which. 


he entered into with the plaintiff, preliminary to his undertaking 
the conduot of her affairs. But as he has met with one insuper- 
able difficulty in making out’ this case, namely, that if the 
contract gave him, as he says it did, the right to possession 
which he sets up, then the document which he tenders as the 
written evidence of the’ contract is not admissible under the 
stamp which it hears. Consequently, there is nothing before 
the Court which. can be looked at as evidence of his alleged 
right, and this of itself is sufficient to defeat the claim which it 
puts forward. 
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Assuming, however, that the contract was proved, we learn 


RA Ai from the defendant’s own admission that it was entered into, with 


Lv, 


Mosu Har- 
WANI è 


e 


x 


the lady at a time when he undertook to be her legal adviser or 
manager. It lay at the very initiation of a fiduciary relation- 
ship between himself and her. Now it is always held in Courts - 
of equity that a contract of sale or conveyance entered into by 
any one with a person who stands relatively to him in a position 
of confidence or trust, is liable to be called in question by the 
vendor, and to be. set aside at his instance if it be found that 
the other party made an unfair use of his advantages. So also, 
when the seller labqrs under such disabilities, or is so situated aa 
to be peculiarly liable to be imposed upon; and bargains with 
widowed gr single purde*women fall within this class, see Rup 
Narayan Sing v. Gangadhur Prasad (1). But especially ina 


, case, where-any person, acting as an attorney or as a skilled legal 


adviser, enters into a contract of purchase with his client in. 


“respect of the subject of litigation or advice, is the contract 


liable to be questioned by the other side at any time, and when 
it is questionéd, every presumption is made against .its being 
just. Undue influence is presumed to have been exerted until 
the contrary is proved; and it is incumbent upon the purchaser, 
if he relies upon the contract, to show that all its terms and 
conditions aré fair, adequate, and reasonable. Failing that, his 
claim tinder the contract and his rights under it must go. 

Upon the facts of this case, although in strictness, perhaps. 
the defendant was not actually the attorney or adviser of the 
plaintiff at the very moment when he made the bargain with 


_ her, still it is clear that he was so situated relative to her 


as to possess all the influence and advantages which belong 
to that relationship, and which are the foundation of the plaintiff’s 
equity. And even, if the transaction in question does not fall. 
exactly under the last special head, which I have mentioned, it 
is clear that itis within the operation of the general rule. But, 
moreover, looking at the conditions of the contract which the 
defendant in this case thought it consistent with hig duty as a 
mooktear of a Civil Court, and as legal adviser of the „plaintiff, 


G) 9 W. R., p. 297. 
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to enter into with her, I do not hesitate to say that they are 
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such as, upon the face of them, exhibit the operation of undue TR. A. Pu- 


influence and pressure. Such terms would clearly never have 
been come to, if the contracting parties had stood upon equal 
ground. In truth, if the description given by the Judge of the 
nature of this contract be correct, the transaction “goes as near 
an act of fraud as anything can, without subjecting the perpe- 
trator to the risk of being tried at the bar of a Criminal Court. 
It seems to me that the defendant’s conduct falls but little short 
of an attempt at stealing the property of the plaintiff, and I feel 
it impossible to say that a contract of this,kinå can be for a 
moment maintained when the party on the other side questions it. 
We think, as I have already said, that the decision of the 
lower appellate Court is entirely right for the reason given 
by the Judge, and we have also felt ourselves bound to express 
` our opinion that it might well have been placed upon other and 
higher grounds than those upon which the Judge has placed it, 
namely,-on the grounds which I have just alinded to. We, 
therefore, dismiss this appeal with costs. 

And inasmuch as we learn from the judgment of the Judge, 
that the defendant in this case has been in the habit of practis- 
ing as a mooktear of a Court, over which we have jurisdiction, 
we think it is our duty to direct that Court to hold an enquiry 
into the circumstances under which this contract was made and 
entered into, with the view to its forming a judgment as to 
the propriety of allowing this gentleman to practice as a mooktear 

_and a pleader before it for the future, as it seems to us, if any 
confidence can be placed in the representations of the J udge of 
the lower appellate Court, the deferidant is not a person to 
whose hands the interest of suitors ought to be entrusted. 


SUONG 
v. 


Moxua Har- 


eWANL 
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Before Mr, Justice Loch and Mr, Justice Glover. 
ROY MOHAN LAL MITTRA v. BISHNU CHANDRA CHATTERJEE, * 


Benami Mortgage—Disclosure of beneficial owner-—Non- Verification of 
: . Plaint. 
In a suit for possession after foreclosyre, defendants urged that C. (and not A. 


and B. tho plaintiffs) wgs the actual mortgagee. This was denied by A, and B. 
who obtained a decree. Ina subsequent suit, brought by the representatives of A. 


and B., for mesne profits, they, in conjunction with C., alleged that C. was the real 


mortgagee, gnd C. was made a co-plaintiff, but he did not verify the plainte A 
decree was given for mesne profits in favor of C. the plaintiff. Held, the fact that 
C. had not verified the plaint was no sofficient ground for dismissing the suit. 
Decree affirmed. - 

Roy Moman Lat Mittra and another mortgaged a property 
to Mahesh Chandra and Gopinath. On the suit of the mort- 
gagees for possession after foreclosure, Mohan Lal contended, that 
Mahesh Chandra and Gopinath were not beheficially interested 
in the mortgage, but that the real mortgagee was Bishnu Chandra 
Chatterjee, or his father. This was denied by Mahesh and 
Gopinath, and they obtained a decree for possession. 

The present suit was brought by Bhava Sundari Devi, 
as guardian’ of Behari Lal, son of Gopinath above-mentioned, 


and by the widow of Mahesh Chandra, for mesne profits of the 


mortgaged property, which had accrued since the date of the 
decree for possession. Plaintiffs got adecree, but on appeal to the 
High Court, the case was, on 30th January 1866, remanded 


- for a local enquiry... 


During the pendency of these second ‘proceedings in the 
lower Court, Behari Lal, who had now come of age, applied 
in conjunction with the widow of Mahesh to the Court to 
have the name of Bishnu Chandra inserted as joint plaintiff, 
on the ground that he was the person beneficially interested 
and now in possession. On Bishnu Chandra applf¥ing to the 


* Regular Appeal, No, 309 of 1867, from a decree of the Principal Sudder 
Ameen of Gya, 


| 
: 
i 
| 
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same effect, the Principal Sudder Ameen inde him co-plaintiff, 1868 


and gave the plaintiffs a decree for mesne profits, por Noran 
Defendants, on appeal to the High Court, urged, that if Bishnu v. 
Bensu 


Chandra was the real plaintiff, he had never verified the plaint, Gyixnra 
and that after the statements made by the ostensible mortgagees CRATTHRIES. 
in the suit for foreclosure, they ought not, -in thee present suit, 

to have been listened to, when alleging the direct.opposite. 


Baboo Srinath Das for appellants: 
y, e 
Mr. ` Money (atk bim, Baboo Anuhul Chandra teak?) 
for respondents. 

-Locu, J This isa suit to recover mesne profits. Tt appears 
that the property in question was mortgaged by the defendants ini 
the names of Mahesh Chandra and Gopinath to the father of 
Bishnu Chandra Chatterjee. 

: A suit-for possession after notice of Pisemne was, brought 
against the'defendants, inthe names of the parties who appeared 
as mortgagees in the mortgage deed, and a -decree for possession 
was given in their favor. In that suit, it was hotly contended, 
that the ostensible plaintiffs were not really interested, and that 
the real mortgagee was the father of Bishnu Chandra. This was 
denied by the plaintiffs, and -the “Court aoe this objection 


i a the hearing of the suit. 


. The present- action is brought to recover ae mesne profits. of 
the’ land decreed in, the suit referred to above. The Principal 
Sudder Ameen gave a decree for the plaintiff, but on appeal 
thé case was remanded that the lower Court might take more 
reliable evidence than was then on the record, and that an Ameen 
might be depated to ascertain the amount of wasilat, in the 
usual manner. f 

While the case wàs before the Panin udder Ameen, under, 
the order of remand, Behari Lal, whose guardian, Bhava Sundari 
Devi, had: brought this action, filed a petition in Court, on 29th 
April 1867, stating that he had nothing to do with the property, 
that the real owner was ` Bishnu Chandra Chatterjee; that he 
was the: -party penne interested ; that the former litigation .` 
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had been carried on at his expense, and for his benefit; that he ' 
Roy Moran was in possession, and that he, the petitioner, now that he had - 


come of age, had given an ikrarnama to that effect to Bishnu 
Chandra. A petition to the same purport was filed by Bishnu 
Chandra, who filed the ikrarnama; and on 4th May. 1867, the 
Principal Sudder Ameen directed that his name shoyld be 
entered as a joint plaintiff with the original plaintiffs to the suit. 
Two petitions of objection on the part of the defendants, dated 
respectively the 7th May and 10th July, were presented, but 
the Principal Sudder Ameerf oS i to have passed no orders 
upon them. 

The appeal before us may be divided into two P lst, ag 
regards the admission o$ Bishnu Chandra as a co-plaintiff ; and, 
2nd, as t8 the mode of determining the amount of mesne profits. 


These two heads embrace every thing that was argued before us. 


We think both the grounds taken by the appellants must 
be given against them. The mortgage, for some reason best 
known to the parties, was drawn up in the names of Mahesh 
Chandra and Gopinath, from whom the defendants had pro- 
fessed to take the loan. It was necessary, therefore, that both 
the suit for possession after foreclosure, and the present suit, 
should be brought in the names of the persons in whom the 


legal title was vested. For some reason also best known to the. 


parties, it appeared advisable, in the course of this suit, to drop 
the nom de guerre, and to disclose the real mortgagee; and, accord- 


ingly, petitions by ‘Behari Lal and Bishnu Chandra were 


presented, acknowledging that the former, was only ostensibly 
the mortgagee, he representing his.father, Mahesh Chandra, and 


~ 


that the latter was the person beneficially: interested. It is ` 


urged, that on such a disclosure being made, the suit should have 
been dismissed, for Bishnu Chandra had not verified the plaint, 
which by law he was required to do; and the present statement 


_was directly at variance with the statement made in the former 


case, in which the plaintiffs, who then represented Behari Lal, 
had successfully contended that Mahesh and, Gopinath were 
the real mortgagees. 


No doubt, the party beneficially interested has put himself. 


into difficulty by the contrary statements made by. him in the 


8 
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two suits, As the mortgage bond was in the name of Mahesh 1868 
Chandra and Gopinath, the suits were, as is customary, brought Ror Mona 
in tħeir names, and it would have been prudent for Bishnu v. 


Chandra to have kept quiet and abstained from declaring him- arene n 
self till the present suit was determined, and we have now to CBATT=RUEE. 
consider whether, in consequence of his having made this dis- 
closure, the suit should be dismissed. It is clear that the 
defendants are in nowise prejudiced by the disclosure. They 

cannot pretend that they were ignorant of the real party with 

whom they were dealing. The moyey claimed jn this suit is 

justly due by them to the party who has foreclosed the mort- 

gage and taken possession of ‘the property» and it is not denied 

that this person is Bishnu Chandra, It is true that he has not 

complied . with the. requisition of thé law, which requires the, 

party instituting a suit to verify the plaint; but there is no 
allegation that the claim is false or unfounded, and it would be, 

a denial of justice, were the suit to be dismissed on the technical _ 
ground now taken ,by- the pleader for the appellant, The 


` parties in whose names the suit was brought may be ‘considered 


in the light ‘of trustees for the person beneficially interested. 


. There is no doubt an evasion of the law by the party really 
` interested in the suit, for he has failed to verify the plaint as _ 


required by the law, and it is open to question whether suits 
brought in such a form should not be dismissed as “defeating the 
object of the law, which is to enable a Court to have before it, 
and to deal with, the parties actually concerned in the matter 
brought before it for trial. In the present case, however, there 


‘can be no doubt that the defendants, appellants, have not been 


injured by the course taken by the respondents; and that they 

knew with whom. they were dealing, and, therefore, I reject this ° 
ground of appeal. 

‘On the second objection taken to the judgment of the lower 

Court, it appears to me that the estimate of meéne profits has 

been formed on the bêst evidence before the Court, and though 

in the remand order the High Court was‘not satisfied with the 

mode in tyhich “the account had been prepared, under the impres- 

sion that other and better evidence could be procured, yet, as 


it is clear that nothing better has been brought forward by the | 
l . P—3 
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appellants, who could have proved’the real assets of the estate, 
and there is on the record sufficient, though meagre data upon 
which the Court can come to a conclusion, and upon whieh it 
has based its decree, we think there are no grounds for disturb- 
ing that judgment; and I dismiss the appeal with costs. . 


Guover; J.—I think, on the whole, that this appeal should be 
decided on its merits. I admit fully that the policy of the law 
is against secret trusts; and that parties beneficially interested 
should be made to disclose themselves. But in the present case 
no one has been deceived, nor has any injury been done to the 
defendant. Mesne @rofits have ‘been adjudged to be due from 
him, and so far as he is concerned, it matters nothing whether or 
not the ngme of the beneficial owner is joined to that of the 
legal owner as co-plaintiff. 

There would 'be, undoubtedly, a want of verification on 
the plaint as amended. The new co-plaintiff not having . 
been called upon to verify, and in ordinary cases this would, I 
conceive, be a fatal objection to the alteration, but here there is 
really no second verification required, for the facts are undis- - 
puted; and the only question for decision was the amount of 
mesne profits collected. That mesne profits were collected by 
the defendants, and that those mesne profits were rightly payable 
to the party beneficially interested in the foreclosure decree, there 
is no doubt. In this country, when transactions are so commonly 
“benami,” it would, I think, be hard measure to visit a case 
like the present, when there is no suspicion of frand, with dis- 
missal. The defendant knew of the “ benami,” from the first ; 
indeed, he tried to prove it in the foreclosure suit, but failed, and 
cannot, therefore, say, that he was, or is, any way damaged by 
the fact, that the ostensible mortgagees were not the real plaintiffs. 
In fact, he does not say so, but seeks to escape the consequences 
of a claim put in itself, on a technical objection which has 
nothing to do with the merits of the case? 

This being so, I do not think that the defect in the judgment 
of the Principal Sudder Ameen, that is to say, his not adjudicat- 


ing on the effect of the disclosure by the beneficial owner, is 


one which affects the merits of the case; and, therefore, under 
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section 350 Act VIII. of 1859, the ‘appeal on this point should 1868 
be disallowed. Boy Monan 
As to the-amount of ‘mesne profits, it appears to me that the” w kig 
Lower Court’s order proceeded on sufficient evidence, and that oo 
no ground is shown for an interference. CHATTERJEE, 


I would dismiss the appeal with costs. g 


Before Atr. Justice Loch and Mr. Justice Mitter, 
ABDUL JABEL v. KHELATCHANDRA GHOSE." ise9 


Act I. of 1841—Act XXIII. of 1861, s. 14—Pre-emption. = 
~ = e 


Section 14 of Act XXIIT. of 1861 is not applicable to permanently settled estates 
- in Sylhet, nor to estates in any district of Bengal, waless extended thereto. 

‘When property is sold by public auction st a sale in execution of% decree, and - 
the neighbour or partner has the same opportunity to,bid for the property as other 
parties present in Court, the law of pre-emption does not apply. 

Tuys was a suit to enforce the right of pre-emption, and to 

Nee possession of 133 bigas of land, being 5 annas .4 pies 
hare of talook Maniram,, appertaining to Pergunna Chow- 
ps by setting aside a ‘deed: of sale executed in favor of the . 

ae a The plaintiff alleged that he was a co-sharer of the 

aforesaid talook; that in execution of a decree held against 

another co-sharer, the disputed -mehal was put up to sale and 

‘purchased by the defendant, Kalikumar, who was quite” a 

stranger to the estate, on behalfof the other defendant, Khelat~. 

chandra; the plaintiff then claimed the right of pre-emption 

under the provisions of section 14 of Act XXIII. of 1861, 

-his claim was allowed by the Principal Sudder Ameen; but on 

appeal, this order was eventually set aside onthe 10th February 

1866, on an application for review of judgment. - e 
On special appeal, the plaintiff was referred by the High 

- Court (L. S. Jackson and Glover, JJ.) to a civil suit (1). 

- Accordingly the present suit was instituted m the plaintiff, 

for the establishment of his right. 
Kalikamar, in his written statement, set up ‘that the imehal 

in question, was enot a puttidari estate within ‘the meaning of 


x 


Special. Appeal, No. 2317 of 1867, from a decree of the Judge of Sylhet, 
affirming a decree of the Principal Sudder Ameen of that district, 


(1) 2 Wyman’s Reporter, p. 17, 11th June 1866. 
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section 14 of Act XXIII. of 1861; and, therefora, the plaintiff 


i asia Jaseuhad no right of pre- emption ; -and that he, the doend was 
| Kuerarcnan- not a stranger to the estate. 


DRA GHO8Ð, 
e 


Khelatchandra Ghose also raised the same defence, and con- 
tended that, admitting that the plaintiff had aright of pr e-emption 


under section’ 14, he lost his right by having failed to pay in 


the full amount of purchase-money on the day of sale.. 

The following issues were fixed by the Moonsiff: 

lst. — Whether the plaintif, under the provisions of section 14 
‘of Act XXIIL of 1861, advanced his claim to the mehal 
sold by depositing the entire amount on the date of the auction- 
sale? “If the plaintiff has not paid.in the entire sum, is he 
entitled to get the benefif of section 14? l i 
. 2nd.— Whether the mehal in question is a puttidari estate 
within the meaning of section 2 of Act I. of 1841? . 

There was also an issue as to limitation, but the point was not 
raised in the High Court. 

On the firstissue, the Principal Sudder Ameen held, that asthe 
plaintiff had not deposited the entire amount of the purchase- 
money, on the very day. the Jand was sold by auction,. but 


` merely paid in the earnest-money, he was not entitled to institute 


this claim under the provisions `of section 14 of Act XXIII. 
of 1861.” And on the second issue he held, that “the mehal 
sold was not a puttidari estate, ‘as defined by: section 2 of 
Act I. of 1841. Puttidari estates are situated in the: North- 
Western Provinces, and the ‘term docs not apply ‘to the 
decennially’ settled estates of Bengal. On these grounds, the. 
plaintiff’s suit was dismissed.” 

On appeal the Judge ‘was of opinion, that “the Principal 
Sudder Ameen entirely misapprehended the meaning of section 
140f Act XXIII. of 1861. There isnothing whatever in that 
section to show, or even to imply, that the plaintiff was bound 
to pay in the full amount on the day of sale.” But he upheld 
the judgment ‘of the lower Court on the material question at 
jesue. He observed, “ that section 14 of Act X-XIII. of 1861, 
under which the plaintiff comesinto Court, refers, aa is therein ` 
„stated, to puttidari estates, such as are described in section 2 


. of Act I. of 1841, which applies to an estate, the like of which 


, 
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does not exist in any part of Bengal Proper, neither a puttidar 
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nor a lumbardar was ever heard of in the district of Sylhet, Aupty Jaser 
s v 


Puttidari estates are confined to the North-Western Provinces.” 


In special appeal, it was contended, that the puttidari estate 


‘referred to in section 14 of Act XXIII. of 1861, is defined 


by section 2 of Act I. of 1841. The only point to be tried 


is,.whether the estate in dispute is a puttidari one under. 


section 2 of Act I. of 1841. If it falls within the definition 
therein stated, the penna d is surely’ entitled to “enforce the 
right of pre-emption. 

Whether Act I. of 1841 was’ extended to Sylhet, i is wholly 
beside the question at issue. Moreever, the plaintiff was 
entitled to succeed, under the general law of pre-emption, inde- 
pendent of section 14 of Act XXIII. of 1861. 


N Baboos Annada Prasad Banerjee, Debendra Narayan Bose, 


and Mr. C. Gregory for appellant. 


Mr. Allan and Baboos Anuhkul Chandra Mookerjee and 
Bhawani Charan Dutt, for respondent, were not called upon. 


The judgment of the Court wag delivered by 


Loon, J.—We think that section 14 of Act X-X4JTT. of 
1861 and Act I. of 1841 are not applicable to permanently settled 
estates in Sylhet, and that unless those Acts have been extended, 
they are not applicable to the estates in any district of Bengal. 

We think that the Judge was right in rejecting the plea 
of the special appellant, that he had a right of pre-emption 
under Act I. of 1841 and under section 14 of Act XXIII, 
of 1861, as contended for in the first ground. On the second 
ground taken by the special appellant, that he is entitled, as a 
co-sharer, under the general law of pre-emption, to have the 
property sold to him, we think that when property is sold by 
public auction, at a sale in execution of decree, and the neigh- 
bour or partner has an opportunity to bid for the property as 
other parties present in Court, the law of pre-emption cannot 
apply to such sales. We dismiss the appeal with costs. 


KEHELATOHAN- 
DRA GNOSE, 
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Before Mr. Justice L. S. Jackson and Mr. Justice Glover. 
GURU’ DAS DHAR v. BIJAYA GOBINDA BARAL.* 
Joint Property— Erection of Building by one Shareholder. 


A. sued B. for posseasion of certain land on which B. had erected a building, on 
the allegation that it belonged jointly to them, as well as for removal of the 
building from the land. It was found, as a fact, that the land was held jointly by 
A. and B. 


Held, that B. had no right to do any thing which altered the condition of the joint 
property without the congent əf his co-sharers, and it was rightly ordered that B. 
should remove the building from the land. 


‘ 


THis was a suit to recover possession of certain land, upon 
which the defendants had made preparations for building a 
house, and to obtain an injunction restraining the defendants 
from proceeding with the same. The plaintiffs also prayed for 
the removal of the house from the land. They alleged that the 
property was joint, and belonged to them as well as to the defend- 
ants; and that the act of dispossession took place in Paush 1273 
(December 1866), when the defendants made an excavation on 
the disputed land, for the purpose of erecting a wall and 
building a kancha shed. 

The defendants denied the allegation of the plaintiffs that it 
was a joint property, and set up the defence of limitation, ayer- _ 


‘ring that the plaintiffs never held possession of the land in ques- 


tion within 12 years previous to the date of the suit. 
It was found by the Moonsiff that the disputed land was 
endowed for the worship of an idol by the common ancestor of the 
plaintiffs and defendants, who held possession of the joint shebaet 
estate,.as proprietors of 1l‘annas 8 gandas, and 4 annas 12 gandas 
share respectively; that the parties wgre members of a joint 
Hindu family; that the defendants wholly failed to prove their 
exclusive possession of the property in suit, on that „there was 


‘a partition of the mehal, and that the act of dispossession was 


* Special Appeal, No. 287 of 1868, from a decree of the Officiating Judge of 
Moorshedabad, reversing a decree of the Moonsiff of that district. 
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recent, and that the suit was not barred. But with respect to the 1868 
prayer for the removal of the building from the land, he held @uav Das 
that, “as the plaintiffs sue to recover possession of the ‘ijmali Daan 
estate, he could not determine what portion of the excavation Bisara Go- 
WDA BARAL. 
should be filled up, and what portion of tthe wall be pulled down; 
For, according to the maxim of the ancient laws, eath member of 
a joint family has the entire possession of the whole of the joint 
estate, and to its every portion, so that the plaintiffs are not 
entitled to get possession of every inch of land by pulling down 
the walls built on it, since the defenddnts too are “sharers of 
4 annas 12 gandas thereof.” He, therefore, dismitsed the plain- 
-tiffs suit. 
On appeal, the Judge also found thate there was auie to 
show that “ the disputed land was enjoyed by one to the exclu- 
—n Bion of the others, and further the fact that the building was 
onan old site did not meet the objections of the co-sharers * 
| laintiffs) who all along strenuously opposed its erection.” But 
i ordered the defendants, on the authority of two Sudder Court 
 « ¢cisions, the case of Janki Sing v. Bakhuri Sing(1), and that 
ndra Narayan Sing v. Tulsi Narayan Sing (2), to remove 
uilding from the land, within one month, from date of 
tion of the decree. 









ecial appeal, it was’ contended that as the plaintiff, and 
defen \nts were joint proprietors of the land in dispute, the 
latter’, ere entitled to improve it by building rooms thereon, 

. All tha the plaintiffs could ask for, was a partition of the estate. 
They were not competent to restrict in any way the defendants 
from the enjoyment of the property ‘jointly with them. By 
improving an old building, the defendants did not, in the slightest 
degree, encroach on the rights of the plaintiffs. 


Baboo Rajendra Nath Bose for appellants— 


The Judgment of the Court was delivered by 


J ACKSON,® J. —We think that the decision of the lower 
appellate Court, in this case, is quite correct, A co-sharer in 


o s. D. R., 1856, p. 761, _ (2) 8. D. R. 1857, p. 765 


110 


1868 


Guru Dag 


Dear 


v. 
Bra ya Go- 


BINDA BARAL. 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L. R, 


landed property has.no right to do anything which alters the 
condition of the joint property without the consent of his co- 
sharers. Ifhe thinks his interest in the property might -be 
improved by works of a particular character, he can effect a 
partition, and improve his particular share. It scems, in this 
case, the plafntiff interposed when the defendant commenced the 


‘infringement of his. (plaintiff's) rights. The.suit, was reason- 


able, and the Judge was quite right to order the removal of the 
materials of the’ building and the pune itself, as far'as it had 
gone. 

The pest DN is dismissed with costs. 


` Before Mr. Justice L. S. Jackson and Mr. Justice Glover, 
SRIHARI MANDAL v. JADUNATH GHOSE.* 
Act X. of 1859, s, 65—Recording new Issue. 


A. sued B. for enhancement of rent at a rate specified ; but at the trial, failing 
to prove that proper notice bad been served upon B., he glaimed only rent at the 
rate formerly paid. No issue was recorded as to what the former rate had been, 
until the last day of hearing, after both parties and several of the witnesses had 
been examined in respect of the issues originally recorded; and the Collector with- 
out adjourning the case for trial upon such issue, having examined two witnesses 
who remained for examination, gave judgment in the case. — 


Held, that under section 65 of Act X. of 1859, the case re to have been 
adjourned, and a convenient day fixed for trial upon the new issue, Case remanded 
accordingly. i 

Turg suit was brought for arrears of rent at enhanced rates. 
The plaintiff alleged that the defendant held a certain quantity 
of land for which he had to. pay rent at the rate of 19 Rs. 6 annas 


- yearly, and that upon certain specified grounds, he had given 


notice to the defendant to pay rent at an enhanced rate; and in 
accordance with that notice, he now sucd to recover rent at the 
rate specified. The defendant, in his written statement, alleged 
that the quantity of land which’ he held was less than that 
stated by the plaintiff, and he also alleged that the rent was not 
19 Rs. 6 anngs, but 10 Rs.15 annas. ° 


* Special Appeal, No. 63 of 1868, from a decree of the Officiating Judge of 
Midnapore, affirming a decree of tho Deputy Collector of that district. 
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`The following issues were originally recorded, on the 18th of 1868 


July 1867, by the Deputy Collector who tried the suit : l primani 
1. Was the notice duly served? v. 
2. What is the amount of land held by defendant? `. pret 


3. «Can plaintiff ‘claim the enhanced rent on account of excess 
- in measurement ? j 
Several witnesses were then examined on both sides. It was 
. found that no notice had been duly served upon the defendant; 
“accordingly, the claim far enhanced rent was abandoned, on 
the 12th August 1867. On the 12th September °1867, the 
Deputy Collector recorded new’ issues, and haying’ examined two 
witnesses who remained to be examined in respect of the former 
issues, delivered judgment. The new issues recorded were: 
1, Is the land claimed lakheraj or not? 
2. What is the amount of defendant’s rent? 
3. What arrear is due from him ? 
‘\The Deputy Collector decided the first issue in favor of the 
A Sintiff, that the land was not lakheraj. He also found that 
cent of the holding was Rs. 19-6-3, out of which the plaintiff 
ledged the ‘receipt of Rs. 11; and he, therefore, gave & 
or the plaintiff for the eee viz., Re. 8-6-3, with 
nd costs. 
the Judge affirmed the decision of.the Court 











KT 


The dei \ndant appealed. 


Baboo Anukul.Chandra Mookerjee (Baboo Rash Behari Ghose 
with him) for appellant.—The finding of. the Judge that the 
lands are lakheraj is based golely upon the zemindary papers, 
and‘is, therefore, a finding upon no legal evidence. The plain- + 
tiff sued for arrears of rent at enhanced rates, and when it was 
found that no notice had been served, the suit should have been 
dismissed. The plaintiff gave up his main contention, namely 
his right-to enhance, and, consequently, the issues originally 
recorded had to ke altered; and the point then to be deter- - 
mined was, whether any arrears at the old rate were due or not. 
Under these circumstances, the Courts below ought to have 
at once dismissed the suit; or allowed the defendants an oppor-. 

Q—3 
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tunity of contesting this portion of the plaintiffs’ a, and 
adducing evidence in support of their defence. : 

Baboo Ashutosh Chatterjee (Baboo Hem Chandra Banerjee 
with him) for respondent.—The plaintiff sued to recover arrears 
of rent at tnhanced rates, and though obliged to give up his 
claim for enhancement, there was no reason why his main claim 
should not stand. He was clearly entitled to recover arrears of 
rent at the old fate, and it was not SECAT for him to bring a 
separate suit for this. 

The other ‘and, the principal objection of the appellants is 
wholly untenable, “inasmuch ‘as when the new issue was recorded; 
the defendants were present in Court with their witnesses, and 
they could have easily proved, if so disposed, that no arrears | 

were due from them. They failed to adduce any evidence, at 
the proper time, to establish their contention; they coag not 
now plead ignorano and surprise. 


The judgment of the Court was delivered by 

JACKSON, J. (After stating the facta).—It has been argued 
before us, that there was no fair trial as to the original rate of 
rent paid by the defendant, the defendant having, with regard 
to tht trial of that issue, been taken by surprise. The question . 
is one in which, after some consideration, we think thatthe ` 


. appeal ought‘to prevail. The directions as to the mode of trial 


and framing of issues under Act X., are somewhat different 
from those prescribed by the Civil Procedure Code. Act X. 
appears to contemplate suits before the Collector of two cate- 


+ gories, one in which the question at issue is of an extremely. 


simple kind, capable of being decided upon the evidence adduced 
in the first instance, and where the Collector can give judgment 
at once. In such cases, after hearing the evidence, and without.. 
the framing of any formal issue, the Collector is able to pass 
a decree. But section 65 provides (reads.)* e It seems to us, 


* Act X. of 1859, s. 65.—“ Ifon suchex- parties are at issue on my question upon 


‘amination as nforesaid,it appears that the which it is necessary to henr further oyi- 


f > 
a 
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therefore, that when the Collector finds that there is a point'on 1868 
which the parties’ are at issue, and on which further evidence  Siuazt 
will Be required, his duty is not only to frame such issue, but ee on 
to fix a convenient day for the trial of that issue, regard being YAPUNAT™ 
had. to the facilities which the parties may have for producing ° 
their evidence. It would clearly not be fair, and not in àccord- 
ance with the provision of that section, for the Collector having 
first framed certain issues, and having examined the parties or _ 
their witnesses, in connection with those issues, suddenly, upon 
‘the last day of trial, to frame a new ‘ssue of fact,» demanding 
proof on either side, of which the parties had no notice, and 
as to whieh, conseqtently, thoy could not he prepares with their 
evidence: N 
It is impossible for us to say, as the matter come? before us 
in special appeal, whether the defendant, who appeals, could 
a have produced further evidence, or no. It is sufficient for the 
' purposes of this appeal to say, that possibly he might have been 
able to do so; and as the plaintiff can be, in no, wise, prejudiced 
by affording the defendant an opportunity of producing that 
evidence, and as the defendant might be seriously prejudiced by . 
not being afforded such opportunity, we think it right to set 
aside the decision of the lower appellate Court, and to remand 
the-case, in order that the defendant may have the opportunity 
of producing evidence to show what the rate whicli was fqrmerly 
paid by him ‘may have been, and of course the -plaintiff will, 
also, be at liberty to produce any farther evidence which he may 
think necessary. 


dence, the Collector shall declare and trial shall take place on that day, unless 
record such issue, and shall fix aconvye- there be sufficient Yoason for adjourning 

, niont day for the examination of wit- it, which reason shall be recorded by tho 
noses, and the trial of the snit; and the Collector,” 
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a Before Mr. Justice L. S. Jackson and Mr. Justice Mitler. 


1868 *JAGANNATE PAL v. BIDYANAND.* 
July 16, y h Ea 
Bairagis—Right to Property—Limitation Act (XIV. of 1859), 8. 1, e. 12. 


A Hindu becoming a Bairagi, if he chooses to retain possession of, or to assert 
his right to property to which ho js entitled, may bo doing an act which is morally 
wrong, but in which he will not be restrained by tho Conrts. 


A. became n Bairagi eand went on a pilgrimage. He alleged that before his 
departure he made over his property to B., on the condition that it should revert to 
him on his retarn. B. sold it togC. Upon his return after several years, A. claimed 
the property from C., who refused to give up possession. D. purchased A.’s rights, 
and then sued the widow of C. to obtain possession, She denied that the property 
was made over to B. upon trust for A. on his return, and contended that. the suit 

e was barred nudor clanse 12 of section 1 of Act XIV. of 1859. Tho lower appellate 
Court held that it was not barred, on the gronnd that B.’s posscasion was not adverse. 
On special appeal, the case was rentanded, that it might be found whether B. had 
been in possession in trust for A., or adversely to him for more than 12 years. 


Trs suit was for recovery of possession by right of purchase. 
The plaintiff alleged that the disputed land belonged to one 
Kishor Ram, who in the year 1263 (1856) went on a pilgrimage, 
leaving the property in charge of his nephew, the defendant, 
Bidyanand, on condition that if he returned, it was to be re- 
stored *to him; that Kishor Ram returned in Paush 1269 (De- 
i cember 1862), and demanded possession of the property,. but 
Bidyanand refused to make it over to him. Kishor Ram ‘then 
sold his right to the plaintiff, who, accordingly, instituted this 
sult. l i 

S Bidyanand stated that Kishor Ram had become a Bairagi 
l more than 12 years ago, and went away leaving the property 
unprovided for; that be (Bidyanand) being a co-sharer, held 
possession of the property “for more than 12 years; and that 
in Paush 1269 (December 1862), he»sold the property to one 
Fyzulla, deceased, whose widow, Sabak Bibi, ought, he con- 

tended, to be made a defendant. ° as 


e 
* Special Appeal, No. 336 of 1868, from a deerce of the Judge of Sylhet, reversing 
° a decree of the Moonsiff of that district. 


a 
. 


4 
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Sabak Bibi was, accordingly, madea defendunt. She raised 
the defence that the suit was barred by limitation, and that Kishor 
Ram having become a Bairagi, had lost all right and interest in 
the property, which thereupon vested in his co-sharer, Bidyanand. 

The Moonsiff found that Kishor Ram went on a pilgrimage, 
leaving the property in the hands of his nephew, Bidyanand, 


„and held that, although for the time being the latter was in 


possession, Kishor Ram, on his return, was entitled to claim back 
his property; and that there was nothing in the Hindu law 
which prevented him from doing so. 

On appeal the Judge reversed this judgment, on the authority 
of Sheikh Matiullah v. Radhabinod Misser (1). He held that 
Kishor having become a Bairagi, hif right and interest in 
the property were totally extinguished; and that Bidyanand 
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the next heir, had succeeded to the same. He held, that the pos- , 


session of Bidyanand was not adverse, and that the suit was not 
barred. ‘ Adverse possession implies a contest, and in this case 
here could be none, because Kishor was civilly dead; and even 
indus, when dead, cannot contest. There was and could be 
onflict ‘as to title between Kishor and his nephew, for Kishor 


h. “ng died (civilly), his title died with him.” 


00 Bama Charan Banerjee for special appellant.—The view 
of tl \Hindu law taken by the Judge is erroneous, The mere 


circun ‘ance of a person turning a Bairagi does not divest him 
of hisı ‘ht to the property. Tilak Chandra v. Shama Charan 
Prakash (2). On the contrary, Bairagis are competent to 
inherit. Yyavastha Darpana,.p. 323. 


Mr. C. Gregory (Debendra Narayan Bose with him), for 
respondent, contended in support of the judgment of the lower 
Court, on the point of Hindu law, but took an objection under 
section 348 of Act VITI. of 1859; and contended, on the point 
of limitation, that the suit of the plaintiff was barred, and that 
section 6 of Act XIV. of 1859 did not apply. 


The judgment of the Court was delivered by 


Jackson, J.—The plaintiff in this case was a co-sharer in 
(1) 12 S. D, R., 596. (2) 1 W. Ru 209. 
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certain joint immoveable property. It seems that some years 
previous to the institution of the suit, ihe time being variously 
stated as from 10 or 11'to 13 or 14 years, the plaintiff became 
a Bairagi, and, as ho says, “relinquished the world” or 
“ Sansbár,” set out on a pilgrimage.to various places sacred 
among the Hfndus. 

He alleges, that before his departure he made over dis share 
of the family property to the care of his nephew, Bidyanand, 
otherwise called Thakurdhan, stipulating only that, in the event 
of his return, the property was to revert to him. 

During his absence, Bidyanand’seems to have sold the property 
to one Fyzulla, since deceased, who was the ape of the 
defendant, Sabak Bibi, stow in possession. 

The phintift, therefore, sues to recover possession of such 
property, which is withheld from him by the defendant. The 
Moonsiff before whom the case first came, held that the plaintiff's 
allegation being found to be true, he was entitled to regain pos- 
session of his property, notwithstanding that he had become a 
Bairagi. ; 

The Judge, on appeal, held, on the contrary, that fhe plaintiff 
having become a professed Bairagi was thereby civilly dead, 
and that his nephew, as heir, thereupon entered on immediate 
possession of the property; and, consequently, the defendant’s 
vendot had a complete title, and the plaintiff’s suit must be 
dismissed. ` : 

The defendant, it should be mentioned, had also set up the 
plea of limitation, contending that the plaintiff having been out 
of possession, without any trust, for more than 12 years, his suit 
was barred, but the Judge considered that limitation did not 
apply. The plaintiff now appeals specially, and urges that the 
Judge’s view of Hindu law is incorrect. 

It appears to us indisputable that a Hindu becoming a 
Bairagi, if he chooses to retain possession of, or to assert his 
right to, property to which he is entitled, does an act which may 
be morally wrong, but in which he will not beerestrained by the 
Courts, If, therefore, it were clear that the plaintiff on quitting 
his home had made over his share of the property in trust to 
his nephew, and that that nephew, in violation of such trust, 
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had sold that property to the defendant, we should have no 1868 


hesitation in reversing the decision of the Judge, and orderivig Jacanxatu 
possession of the property.to be given to the plaintiff. But a 

` before we can do this, the question of limitation must first be BY4*4*™- 
disposed of. 

The defendant denies that any trust existed in respect of 
this property, and she alleges that at the time, and in conse- 
quence of the plaintift becoming a Bairagi, the nephew did, in 
fact, as of right, take possession, and hold adversely to the 
plaintiff, and subsequently sold the préperty to her Rusband, and 
that such adverse holding has continued for more than 12 years. 
The ‘plaintiffs evidence is to the contrary, but the Judge has 
not found distinctly on this point. e 

It is, therefore, necessary to remand the case to®*the lower 

> appellate Court, in order that it may be found whether, as alleged 
\ by the plaintiff, the defendant’s vendor held this property in* 
trust for the plaintiff, or, as alleged by the defendant, adverse 

\ possession had continued for more than 12 years. In the latter 
‘event the suit must be dismissed; if otherwise, the plaintiff is 
\ntitled to a decrée. E 


Before Mr. Justice Bayley and Mr. Justice Macpherson. 


PARESHMANT DASI v, DINANATIT DAS.* 1868 


July 18, 
Hindu Law—Suocession—Son of Deaf and Dumb Son. ° say 38> 


Ac {rding to Hindu law, the son of a deaf and dumb man, born after the death ILE £ 
of his grandfather, cannot succeed to the estato descended from his grandfather. See 
A. died leaving four sons: one B. was born deaf and dumb. B. lived in commen- Baf 63 
sality with his brothers. Some timo after A.’s death, a son was born to I} Held, B.’s 
gon was not entitled to succeed as heir to a share of the property descended from A. 
Tars was a suit on behalf of an infant, for recovery of one- 
fourth share of ancestral property. 
The defence was that the father of the infant was born deaf 
cand dumb ; and was, therefore, under the Hindu law, incapable 
of inheriting; and that the infant was born long after the death 
of his grandfatker, and, therefore, he had no right to any share 
of the estate which had descended from his grandfather. 


* Special Appeal, No. 58 of 1868, from a decree of the Judgo of Burdwan, 
reversing a decree of the Sudder Ameen of that district, - 
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1868 The Sudder Ameen found that the father of the. infant 
aa was born deaf and dumb,. and that the infant- was born after 
his grandfather’s death but held that the disability of the father 
did not extend to the son, and that because the infant was » 
born subsequent’ to his grandfather’s death, the suit was not 
barred. He also found that after the death of the infant’s 
grandfather, his father, and after him his mother, lived in 
commensality with the doteudant: He gave a decree for the 
infant. o 
On appeat the J udge. Iteld, that he did not find any aai 
for declaring that a grandson, who was not in existence, orin 
the womb, at the time of his grandfather’s death, was entitled to 
inherit; that the practice of Hindu law was to declare those 
persons to be heirs, who happened to be in existence at the time 
of an ancestors death, whereas the infant was born long after his 
‘grandfather's death, and that his father was incapable to inherit ; 
that the inheritance passed to the infant’s uncles; and that the 
infant has no right to’ the property. He, accordingly, decreed, ae 
appeal, and dismissed the suit. 


Dieoane 
Das. 


Baboo Gopi Nath  Mookerjee for appellant.—The appellant’s 
father, although deaf and dumb, lived in commensality, and 
remained in possession with his brothers, The lower appellate 
Court ehas not decided whether or not the appellant’s father 
remained in joint possession of the property after his grand- 
father’s death, and whether or not such possession would emcuat 

_ to a waiver of the defendants’ right. 

'  Accorfling to Hindu law, one laboring under an incurable 
‘disease does not inherit. But no such exception is made against 
his son. It is expressly laid down that the sons of such persons 
do inherit. Shamacharan’s Vyavastha Darpana, p. 1003 (1). 
If any person laboring under any such disease be cured, he 
inherits; and that even after partition hgd been made, because 
he is capable of performing the duties of a son. Vyavastha 
Darpana, pp. 1005-1006. In the present case, altheugh the disease 

- was not cured, yet the incapacity to inherit was removed by 


b , f ` (1) Second edition. 
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"bè birth of a son; the e could perform what the son 1868 
was incapable to do, and the “connection with the property is Parremuanr 
the reward of his beneficial acta.” Vyavastha Darpana, p. 1005. oe 
Besides, the grandson by such a son is entitled to maintenance. a eka 
_Vyavastha Darpana, p. 372. : 

Baboo Upendra Nath Bose for respondents.—Property once 
vested cannot be divested. The grandson was not born during 
the life-time of his grandfather, nor was he in the womb. The 
estate could not remain in sbeyndes of the death of the grand- 
father. It vestéd in his sons; and when once so vested, the 
birth of the appellant cannot divest it. 

e 

Baboo G. N. Mookerjee in MEE EE 2 Can you 
show that a grandson born after the death of his grandfather, 

kes the share.of his father who is civilly dead?] I can show ` 

Besse _ The son of one civilly dead takes his father’s share. 

yavastha Darpana, p: 1014. There is no distinction made in 
law as to the time of his birth. Also, if a person laboring under 
any of the disabilities which exclude him from inheritance, be 

‘cured after his father’s death, he is entitled to inherit. There is 

_ no rule that property once vested cannot be divested. Even after . 
partition, if a person laboring under an incurable disease be curcd, 
he takes his share. When a grandson is capable of perfarming 
the rites which connects him with the property, he is entitled to 
inherit. 


The in of the Court -was delivered by * 


” BAYLEY, J. (After stating the facts.)—The lower appellate 
Court has reversed the ‘judgment of the Sudder Ameen, on 
the ground that as the father being deaf and dumb could not 
inherit the grandfather’s, property, and as the minor son was 
born to the deaf and dumb man after the grandfather’s death, 
the property of,the uaa passed to. his brothers, the 
uncles of the. minor. 

We are. of opinion that, under the Hindu law, this opinion 


is correct; and we, accordingly, dismiss this appeal with costs, m 
i R—83 
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ae _ Before Mr. Justice Loch and Mr. Justice Glover. 


ae MAHBUB HOSSEIN v. PATASU KUMARI.* 

-July 18. 

~ Ghatwali a ENR Estate—Filing Documents—S. 128 of Act VIII. 
of 1859. 


Although in custom the Ghatwali tenure descended from father to son, no suci’ 
cession was Idgal or valid till confirmed by the zemindar and reported by him to 
the Government authorities. Where Government has dispensed with the services 
of the Ghatwals, the wgmindar is under no obligation to continue to appoint, and 

~ may, on a vacancy occuring, settle the tenure as he pleases. 

Parties are required to have with them in Court, at the first hearing of the snit, 
all thoir docgmentary evidence, but need not file it then, unless it is called for. 

Tue plaintiff, as guardian of her.minor son, alleged that her 
husband, Thakur Shia Sewak Sing, held Mouza Nazam, 
Pergunna Nirputpara, Mehal Kurukpore,. as his ancestra. 
Ghatwali Mehal; that it was resumed by Government on thp— 
22nd March 1844, and, after the death of her husband, was settle 
7 with her minor son, Thakur Braja Lal Sing? in October 18513 

that owing to default in the payment of the Government 
. revenue, the property was sold on 25th February’ 1858, and pur- 

‘chased by Jowahir Ram; that as the resumption proceeding 

were yltimately setaside by the Sudder Court, on 29th February 

1860, the settlement proceedings and the subsequent: sale were 

annulled; that the auction-purchaser, considering that le had 

no further right in the property, withdrew, and plaintiff entered 

. upon possession in 1270-71 (1864); that in 1273 (1866), 
the defendant, Mahbub Hossein, claiming under a kutkina 
from the defendant, Mr. Sandys, who held a lease from the - 
defendant, Raja Lilanand Sing, zemindar of Mohal Kurukpore, 
prevented the- plaintiff from making collections, and ousted 
her on 15th Aghran 1274 (7th December 1866,) and collected 
the rents due from the ryots for 1273 (1865-6). Plaintiff, 
therefore, sued to establish her son’s right to the Ghatwali tenure, 
and to recover possession, with mesne profits to date df re-entry. 


- * Regular Appeal, No. 857 pf 1867, from a decree of the PENN Sudder 
Ameon of Bhangulpore, Í 
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The defence set up was, that as plaintiff admitted the justness 1808 
of the resumption proceedings in regard to the Ghatwali, and Mansos Hos- 
entered into a settlement for tho resumed lands, as an ordinary id 
tenure, she thereby gave up all her rights and interests as eau 
Ghatwal, and had now no right to recover in that capacity; that 
though the settlement and subsequent sale in 1837, be invalid 
as against the defendant zemindar, yet it was not so against the 
plaintif who acquiesced therein, and allowed the estate to be 

~ subsequently sold for arrears of revenue; and as the auction- 
` purchaser retained. possession under the sale withouf any objec- 
tion on the part of the plaintiff, she could not now claim any 
right or title as Ghatwal; that by the judgment of the Privy 
Council, dated 13th August 1855, in theappeal of Raja Lilanand 
- Sing, the Ghatwali Mehals of Kurukpore were déclared to 
be not liable to resumption, and on 29th February 1860, an 


|s for the release of the property was made, and the mehal ` 





was, accordingly, givén up by Government, but these proceedings 
did not restore any rights to the plaintiff; that the allegation of 
\ plaintiff that she recovered the property soon after the auction- 
‘purchaser had withdrawn, and that she was, subsequently, ousted 
by Mahbub Hossein, was untrue; that the appointment and 
‘emoval of Ghatwals rested with the zemindar, and ùo one, espe- 
ally a woman, could claim any right to a Ghatwali tenure with- 

t the consent of the zemindar; that the defendants Raja 

ilanand Sing, had, in virtue of the authority vested in him, 

tered into a Ghatwali settlement with the auction-purchasers 
in 1862, but that, subsequently, having made an arrangement 
with Government, on 9th November 1863, whereby in considera- 
tion of an addition of rupees 10,000 to the annual jumma paid 
hy him, the Government agreed to dispense with the services of 
the Ghatwals in Mehal Kurukpore, he annulled the Ghatwali 
lease made in August 1862, and settled the Mehal in farm 
with Mr. Sandys, who,,on the 30th December 1863, made a 
kutkina settlement with Mahbub Hossein. 

The Principab Sudder Ameen held that plaintiff had failed 
to prove her possession subsequent to the auction-sale, but that 
she had ‘not been deprived of her right to succeed to the Ghat- 
wali tenure, either by the resumption, which was set aside, or s 
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by the settlement which was forced upon her; that though the 


eera Hee, Mehal was released from resumption, at the instance of the 


aC 
Patasu 


Komanry 


zemindar, he obtained no rights thereby, for Government, by 
giving up its claim, restored the Mehal to the position it was in _ 
before resumption; and as regards the sale, the auction-purchaser 
did not oppdse plaintiff's re-entry; that it is established that a 
zemindar cannot, at his own pleasure, appoint or remove a Ghat- 
wal; ‘and as no cause had, in the present case, been made out 
for removing thé Ghatwal, plaintiff was entitled to recover 
possession. * The Principal’ Sudder Ameen,,accordingly, gave a` 
decree for the plaintiff for possession, with mesne profits from 
date of dispossession to date of re-entry. 

From this decree the defendants appealed, on the following 
grounds: * 

“ 1st.—That the Principal Sudder Ameen shed aad to 


°" admit certain documentary evidence material to the’ right deci- 


sion of the case, though offered in time. 
_  2nd.—-That the Principal Sudder Ameen had examined only 
three out of fourteen witnesses produced by the appellant. 
` “ 3rd.—That plaintiff having failed to prové the fact of ouster, 
the suit should have been dismissed mationt any consideration 
of his title. 
** 4th.—That plaintiff having submitted to the resumption and 


settlement proceedings, and allowed the property to be sold for 


arrears of révenue, she can have no fresh right under the Privy 
Council decree passed in the appeal of the defendant, Raja 
Nilanand Sing, to-which she was no party. l 

“ 5th.—That as the Raja defendant has no need of the seryices 
of a Ghatwal, and the plaintiff is incompetent to discharge 
the duties of that office, it was wrong to give the ae a 
decree.” f ‘ 


Mr. Paul (with him Mr. Teini for the appellants—The 
Principal Sudder Ameen’s decision ought to be reversed :— ` 
' lst. The Principal Sudder Ameen has rejegted documentary ' 
evidence, on the ground that the same was not filed on the day 
on which issues were fixed. The appellant was under no neces- 
sity to file his documents, inasmuch as he had not been called 


. 
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upon by the Court, nor had he a notice served upon him to 1868 
produce his documents at the first hearing, and, under these cir- Mamsos Hos- 
. $ SEIN 
cumstances, section 128 of Act VIII. of 1859 does not apply. v. 
2nd. The Principal Sudder Ameen has taken an erroneous garas 

view of the nature and incidents of a Ghatwali tenure. The ° 
nature and incidents of such a tenure are matters of history 
rather than strict law. The Principal Sudder Ameen has erro- 
neously- held that the estate, of which the plaintiff’s father died 
possessed, was an estate of inheritance, and descendible, as a 
- matter of legal right, to the plaintiff, ‘as the son and heir of the 
deceased. In. Raja Lilanand Sting v. The Bengal Govern- 
ment(1), their Lordships of the Privy Council, in their judgment 
and at page 124, adopting the views of Mr. Dickenson, the 
Collector of Bhaugulpore, in a report dated 1813, stated, “ that 
_ the Ghatwals have no right of inheritance or proprietary in- 
\ terest in their lands, but hold right of possession as long as they * 
perform the terms and conditions of their sunuds.” Various 
other passages from the judgment of their Lordships, shew the 
Ee ture of the Ghatwali tenure, and the almost absolute power of 
| X zemindar over” Ghatwals and their lands. Musst. Kastura 
A Wari v. Manohar. Deo (2) and Raja Lilanand Sing v. 
Dı ‘abati(3), are in support of the position that the estate 
poss yed by a Ghatwal does not descend undivided to his 
heir, \ither under the Hindu law or under kulachar, or.family 
custo | but that it rests in the heir, should such heir be chosen 
and app, inted a Ghatwal, by reason of his appointment as Ghat- 
wal. Jagamohan Sing v. Lilanand Sing (4) and Raja Anandalal 
Deo v. Government ‘and others (5) show the nature and incidents 
of a Ghatwali tenure, and support the proposition that estates 
held by Ghatwals in lieu of wages, are liable to lapse and 
-ye-vest in the zemindar, should the Government ever consider 
it advisable to dispense with the services of the Ghatwal; and, 
farther, when the perfgrmance of the service has ceased, the 
_ right to hold lands given up only as a remuneration for services 
ceases also. The above decision, it is believed, has been con- 





(1) 6 Moore, I. A., 101. (4) 8. D. A. Rep. 1857, p. 1812. 
(2) Special No., W. R., Jan. to July 1864, 39. (5) S. D. A. Rep. 1858, p. 1669, 
(3) Ditto ditto, 249. i rA 
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stantly and regularly followed, and as a late instance, Debi 


` Mansos Hos- Narayan Sing v. Srikrishna Sen(1) may be cited. There is also 


8 


BEIN 
v, 
Parasu 


Kosar, 


the case of Raja Lilanand Sing v. Nasib Sing (2). : . 
Much will be made of a Full Bench ruling, Kuladwipa Nara- 
yan Sing v. Mahadeo Sing (3) and of the remarks made by 
the Chief Justice in that case. With reference to that ruling, 
it, should be remembered that the facts were different to those 
of the present, case. The Ghatwal, before the Full Bench, 
was a Government Ghatwal, and Government insisted on — 
his service.’ The suit of the zemindar had no locus standi, 
as the lands granted to the Ghatwal never belonged to the 
zemindar, and services were required, and not dispensed with. 
It should also be remarked, that separate judgments were 
delivered ‘by their Lordships who composed the Full Bench. 
There was a great difference of opinion on several points decided 
"by their Lordships. In the first place, the Chief Justice was 
alone of opinion, that though the terms of the grant were not 
hereditary, such a grant, coupled with long usage, according to 
which the tenure had passed from ancestor to heir, without’ 
objection, for several generations, would be sufficient to show 
that the grant was oné of inheritance. . Trevor and L. S. Jack- 
son, JJ., dissented from this view, and the other two Judges 

pronounced no opinion on this point. 

Were the nature and incidents of a Ghatwali Jud by 
time, so that’ no clear or defined trace of its character could be 
found, the agreement, from the length of time and usage, might 
have been applicable. The nature of a Ghatwali tenure has 
been defined by the Privy Council and other cases cited, and what 
a Ghatwal was and his rights and obligations were at the time 
of the decennial settlement, are fully known at the present day. 
The Ghatwal has, in fact, no estate of inheritance, his rights 
of succession depend on the will or favor of the zemindar, 
whether such will or favor is signified, by actual assent, con- ` 
firmation, or appointment, or by the fact of no objection | 
being put forward to an heir taking up the post or office of 
his ancestor. The right of inheritance exists either as positive ` 


(1) 1 W. R, 321. (3) Case No, 290 of 1865, 8th Sept, 1866. ` 
(2) 6 W. R., p. 80. 
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law, or by reason of long usage having the force of law. Inthe. 1868 
case of Ghatwals, there is neither law nor usage shewing, either Mansos Nos- 


expressly or impliedly, that the estate of a Ghatwal is one of =n 
inheritance. caste 


Jagamohan Singh v. Lilanand Singh(1) bas been distinguished, ° 
on the ground that the Ghatwal was dismissed fop default. It 
has not been observed that that default was not a default within 
the term of the sunnud, but a default for non-attendance on a 
zemindar who had summoned the Ghatwal to attend, in order to 
take a fresh sunud on a higher jumma, as wil? appear on 
reference to the records of that case, ? 

Further, the decision on review in this ver} case was not con- 
sidered. That decision shews that the case was not put on a 
default, but on the absolute power of a zemindar, at his own 
will and pleasure, to dispense with the services of a Ghatwal, 
and to resume his lands, Jagamohan Sing v. Raja Lilanand 

ing (2). [The following cases were cited as bearing on Service 
Tenures: Harinarayan Ghose v. Musst, Arnu Dasi (3); Maha- 

aja Srish Chandra Roy v. Madhab Muchi.(4); Bhaga Roy 
.e \ Azim Ali Khun (5); Unide Raja Bomaraze Bahadur v. d 

a DN Venkatadry Naidu (6); Jayakrishna Mookerjee v. 

7. ' Collector of East Burdwan (7); Maharaja Nilmani 

Siw Y. Shiu Tewari(8). Reference was made to Vol. III. 

<ington’s Analysis, p. 511.] 

“R Regulation XXIX. of 1814 applies to Ghatwals of Beer- 
/ phoom and declares their rights to be hereditary. Before 

the passing of this Regulation, enquiries were made as to 

the nature of the tenures of Ghatwals in Beerbhoom, as well 

as Bhaugulpore; and we find a Regulation passed- defining 

the rights of the Ghatwals of Beerbhoom, while no law is passed 

on the subject of the Ghatwals of Bhaugulpore, which adjoins 

Beerbhoom. This circumstance is significant and of weight. 

The Privy Council describe the Beerbhoom Ghatwali tenure 

as a peculiar tenure. 


(1) 5. D. A. Rop. 9857, p. 1812. (6) 7 Moore, L A., p. 128, 

(2) 8. D. Xx, 1858, p. 1471. (7) 10 Moore, I À., p. 16. 

(3) 8. D. Rep. 1857, p. 786. (8) Special No. W. R., Jan, to July 1864, 
(4) S. D. Rep. 1857,-p. 1772. p. 324, 


(5) S. D. Rep. 1858, p. 84. x = 
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1868 In the present case, the plaintiff has neither been appointed 
Many Hos g Ghatwal, nor řecognized as such. Could he come into Court 
and compel the Raja to appoint him? and if he could, could he 
do so when the service of Ghatwals have become unnecessary - 
and useless, and have been dispensed with? Those services are 
things of theepast. 

The services of Ghatwals have, in fact, not’been performed for 
the last twenty years. 

3rd.—The Ghatwals voluntarily, and without competition, 
settled wit Government, during the time of dispossession by 
Government, under the resumption proceedings, under a settle- 
ment highly favorable to the Ghatwals, namely on the principle 
of half-jumma, wherebyeGhatwals were raised to the status of 
„Maliks. ‘The Ghatwals took part with the Government against 


“Pamasu 
KUMARI 
e 


the Raja. : 
Under these circumstances, the Ghatwal, whose ténure “a 
created by Government was sold by Government, for arrears o 
revenue, before the decision of the Privy Council was pro- 
nounced, is not entitled to the benefit of the decree which 
followed on that decision. ° 


Baboo Chandra Madhab Ghose (Baboo Mohini Mohan Roy 
with him) for the Respondent.—The Full Bench Ruling in 
Kuladwipa Narayan Sing v. Mahadeo Sing(1) governs this case. 
Ghatwals haye a hereditary right to the property ; their tenure 
could not be resumed; they have an estate burdened with a 

7 service. The fact that the services are not required, does not 
determine this tenure. I also rely on the case of Thakur 
Manoranjan Sing v. Raja Lilanand Sing (2). 

Further the Ghatwals were coerced into a settlement by 
Government, and hence they were entitled to the: benefit of 
the decree of the Privy Council, which restored them to their 
status quo ante. 


g The documentary evidence was propetly rejected. All docu- 
ments must be filed at or before the first hearing. There naye 
been several decisions to that effect. ° 


Mr. Paul, in reply.—The case of Manoranjan Sing v. Raja 


- (1) Case No. 290 of 1865, 8th September 1866.- (2) 3 W. R. 84-87. 
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. Lilanand Sing (1),. turns on certain .words, “ istemrari muku- 1868 
rari,” found in the sunnud of thé particular Ghatwal,; which the Mausvs Hos- 
- Court held amounted to words of inheritance; and further the "7 
Court proceeded on the idea that the Privy Council, throughout eo 
‘their judgment, seemed disposed to consider that a strong analogy . 
existed between the Ghatwals of Beerbhoom and Bhagulpore. 
The words, “ istemrari mukurari,” do not exist in the sun- 
nud in the present case. ‘The idea that the Privy Counail 
consillered the above analogy existed is mistaken, as the judg- 
, ment - shews, the reverse. The wordg, “ istemrari, mukurari,” 
have been interpreted for tha first time as words of inheritance. 
See the following cases: Amitrunnissa Begum v. Maharaja 
Hetnarayan Sing (2) and the cases there cited; Raja Mad- ` 
narayan Sing v. Kantalal (3), which shew that those words, by . 
themselves, are not gaiticion to create an estate of inheritance. 
~ On the same subject, Regulation I. of 1815, sections 6 and 3,, 
and Harington’s Analysis, page 554, may be referred to. 


` The judgment of the Court was delivered by 


Loon, J. (After stating the facts. On the first point, we 
ink that the appellant should be allowed torfile the documents 
ich he rane the Court's permission’ ‘to. a in, -for the 






ar upon this point. The- „parties are qaral. to inig 
with “hen and have in readiness, at the first hearing of the suit, 
to be produced, when called upon by the Court, all their docu- 
mentary evidence of every description, &c. Itis not necessary 
for the parties to file this evidence, unless it be called for; and, 
in this-case, we do not find that it was called for, but it was 
offered the day after the issues were fixed, and was rejected. 

. The'second ground te#ken is not pressed. 

-On the third ground, we think that though plaintiff has failed 
in the lower Colirt to prove that she was in possession, and ousted 
by. the defendant, she is entitled to go into the question of title, 
(1) 3 W. R., 84-87, (2) S. D. R., 1853, p. 648. (8) 5., D. R., 1859, p. 1572. 
8—8 
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1868 nnd to recover possession, if she be able to establish her right to 
-Mausus Hos- succeed. . 

PT On the fourth ground, we think that the mere fact-of ‘the plaintiff 

wee having submitted to the resumption and settlement proceedings, 


is not a sufficient reason for holding that she has no cause of 
action, or that any right she might have had to succeed to the 
Ghatwali tenure has been extinguishe by her submission to 
those proceedings; nor if the sale for arrears has been annulled, 
will the fact of sugh sale deprive the plaintiff of any right. “The 
effect of theePrivy Council decree was to set aside tlie resump- 
tion and scttlement, and to restore the Ghatak tenure to its 
former position, o 

` It remains to be seen whether the sale of the tenure for arrears 
of revenue, while the property was held by plaintiff as a perma- 
nently settled estate, deprives her of the right to bring the 
«present suit, the sale not having been distinctly cancelled by any 
express order or decree, whether the right to sue does not rest 
in the auction-purchaser to whom the rights and interests of the 
plaintiff, as proprietor, were transferred at the time of sale. 

It is very clear that Putasoo, the mother and guardian of 
the minor, plaintiff, took no steps to set aside the sale, and 
acquiesced in it, for, notwithstanding the decree obtained by the 
defendant, Raja Lilanand Sing, before the Privy Council, by 
which the Ghatwali tenures of Kurukpore were declared not to 
be liable to resumption by Government, yet she applied for the 
surplus proceeds of sale in February 1860. There is nothing 
to show that she received any part of the money, but her 
application for it is sufficient to show her acquiescence in the 
state of matters then existing. A suit was brought by the 
defendant, Raja Lilanand Sing, to recover the mesne profits 
which had been collected by Government, in the shape of 
revenue, under the settlement, and which was directed to be 
refunded. Plaintiff was a party to that suit, as well as the 
auction-purchaser, but though the Raja’s claim to this money 
was rejected, on 26th March 1862, it docs not appear that the 
plaintiff was put back into her former position. here are 
words, however, in another proceeding of 24th November 1862, 
which are to the effect, that the auction-purchaser had no right, 
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and that matters had reverted to their former position, This 1868 
judgment was confirmed in appeal by the High Court, on Mausto Tos- 
10th October 1863. The proceeding of 24th November 1862, a 
appears to us sufficient to show that the sale, as well as all, other AzA 

' proceedings, had been virtually, if not in express terms, can- 

celled, and this beipg the case, the auction-purchaser does not 
stand in the way of the plaintiff to prevent her establishing her 
son’s rights to the Ghatwali tenure. 

But in support of the fifth ground taken in appeal, itis argued: 
Ist, that the minor never was a Ghatwal, he never was appointed 
to the office, the tenure was resumed in the fife-time of his 
father, and the settlement was made, during his minority, with 
his mother, in his name; 2nd, that it “has been ruled by this 
Court, according to the decisions cited, that the zemindar has 
the right to appoint and remove Ghatwals, and that the Ghatwali , 
enures may be resumed when the Government do not requiré 

cir services. 

We do not think the fact that the minor never was appointed 
as Ghatwal can deprive him of any right he may have. The 
peculiar circumstances of the case prevented his asserting his 
rights, whatever they be, at an earlier stage, and as the resump- 
tion and settlement proceedings have been cancelled, we must 
look upon him as holding the position of the son of a Ghatwal, 
who has died while holding that office—an office whfch by 
custom has become hereditary, subject to the confirmation of 
the zemindar. It is necessary to explain what appears to be 
contradictory in the ‘previous sentence. The fact is that the 
office has descended from father to son so unbrokenly, that the 
office has at length been considered, hereditary, for the zemindar 
never appears, till of late years, to have attempted to exercise 
his undoubted rights of appointing a person other than the 
heir of the deceased Ghatwal to a vacant appointment, or of 
refusing his sanction te the succession of the heir. Now it 
cannot be doubted that.in the inception of this office, when the 
zemindars ,were*entrusted with Police powers, as was found to 
be the case, when the late Hast India Company assumed the 
Dewany, that the Ghatwals held, their lands from the zemin- 
dars, and were appointed by them, and were liable to removal = 


. 
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1868 by the same authority, They received lands out of the zemin- 
Marsun Rok dary, and appear never to-have been interfered with by the 
v. Mohammedan Government, though Jaghirdars, who held service 
TEN eig lands direct from the State, to protect the country from the 
inroads of various lawless tribes, required to have the grant ° 
renewed on the occasion of the death of each incumbent. 
The Ghatwals appear to have been looked upon as a kind of 
rural Police, whose services, like those of chowkidars and 
other village Police or servants, were paid by grants of land; 
and the importance which the Ghatwals of Kurukpore 
have attained, arises from the circumstance of the country in 
which they were located, being hilly and jungly and so thinly 
populated that they were able to take possession, without 
opposition, of vast tracts of land much in excess of the area 
originally granted to them; and because the zemindars of 
Kurukpore were, for several generations, more inclined to spen 
money than to look after their own affairs, so that when th. 
East India Company’s Government, during the time of Warrer 
k Hastings, commenced to make inquiries, it was found that thé. 
Ghatwals were in possession of considerable estates, instead of \ 
limited arens, as entered in their sunnuds of appointment, In their 
judgment of the 25th July 1855, their Lordships of the Privy 
Council accepted the reports of ‘the Collector of Bhagulpore,’ 
as showing the position held by the Ghatwals, and their relation- 
ship to the zemindar. The Ghatwals, according to the Collector, 
had no right of inheritance, nor proprietary interest in their 
lands, but held right of possession, so long as they performed the 
terms and conditions of their sunnuds. In a Report of 1816; 
the Collector says, “ that the Ghatwals pay a fixed rent to the 
zemindars of Kurukpore and continue under his control, 
direction, and subjection.” It was held by the Court of Sudder 
. Dewanny Adawlut, Har Lal Sing appellant (1), that the 
lands being held conditionally on the performance of certain 
defined duties, they were not divisible on the death of the 
Ghatwal, but descended to the eldest son? In,1783, the 
Governor General in Council addressed a letter to the zemin- 
wor (1) 6 Sndder Rep., 170. 


e 
. 
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was in his gift, he would, should he deem it necessary and Mainos Hos- 


proper, appoint a person to the -office of Ghatwal, adding, 
that if the zemindar thought it advisable, he might retain it 


‘ (the ghat) under his own control, informing the Government 


‘of the circumstance. In a letter from the Collector of Bhagul- 


pore to the Raja of Kurukpore, he says, that the settlement 
of the rent between the watchmen (Ghatwals) and the zemindar 
rested with the zemindar, go did the dismissal and gransfers of 
the Ghatwals; and the Privy Council say, “ In the reports of 


s tho Collector to which we have already referred, it is stated 


“that it is, the province of the Raja to appoint and dismiss 
“the Ghatwals attached to the Kurukpore estates, that he 
“usually, but not always, makes a report to the Government, 
‘when he does so; that the settlement rests with him, and he 
“raises or depresses the rent,” and the conclusion come to by 


‘the Privy Council with regard to these Ghatwali tenures, was 


“that they were a part of the zemindary of Kurukpore, and 
‘ were included in the settlement of that zemindary, and covered 
“by the jumma assessed upon it;” and that, consequently, the 
Government had no right to resume any of these tenures 28 


. lands excluded from the permanent settlement. 


It will be ohserved from the above review of the judgment 
of the Privy Council, that the power of appointing ,and dimiss- 
ing and transferring the Ghatwals,’ is admitted to belong to the 
zemindar ; that the Government of Warren Hastings considered 
that it rested with the zemindar to-appoint another Ghatwal 
in the room of Ramsarbeswar, dismissed from office, should he 
think it advisable, or he might retain the għat under his own 
control. It appears also that the settlement of the land rested 
with the zemindar, who might raise or depress the rent. We 
have it also clearly laid down that the Ghatwali tenure was 
not hereditary, at least net in the beginning, and that the lands 
were not divisible among the several heirs of a deceased Ghat- 
wal. The.,Privy Council does not go so far as to say that the 
zemindar had a right to dismiss the. Ghatwa], and resume the 
lands of the tenure, that was a question not before their Lord- 
ships, nor is it a question that wo need enter upon in the present 


BEIN 
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Teumant. 
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case. We think it also unnecessary to note all the judgments of 


Manos Hos- the late Sudder Court and of the High Court, in regard tq these 


SEIN 
v. 


Parasu 
Kusam. 


Ghatwali tenures, as the question in the present case is different 
from that which arose in other cases, but we will refer to the 
judgment of the late Sudder Courtin Jagamohan Sing v. Lilanand 
Sing, (1) also in Raja Ananda Lal Deo v. Gopernment (2). The 
principle laid down in these two judgments was to this effect: that 
the zemindar could resume the Ghatwali tenure, if the services 
of the Ghgtwal were not required, but that if the Government 
required the services of the Ghatwals, the zemindar could not 
resume so long as,Government demanded such service. In the 
case before us, tho office has become vacant, by the death of the 
Ghatwal, It is the inherent right of the zemindar of Kurukpore 
to appoint another. No one can interfere with this right. He 
is responsible for putting in a suitable person, should Govern- 
ment require the services of a Ghatwal. But the Government 
has. considered this rural Police to be useless. It has establish- 
ed a new Police, upon whom the responsibility, which formerly 
rested on the Ghatwals, now rests. The services of the Ghat- 
wals are no longer required. Why should the Raja appoint 
another Ghatwal under these circumstances? Certainly not to 
perform Police duties, for that is no longer ‘required of the 
Ghatwals in Kurukpore. Then what right has the plaintiff 
to take possession? His only right would be that he has.obtained 
the office of Ghatwal from the zemindar, but the zemindar 
was not bound to appoint him. He might have appointed any 
body else who would havo been entitled to all the profita of 
the lands appertaining to the office, without any interference 
from the plaintiff. Had the plaintiff been weak in body or 
mind, and so incapable of performing the duties of the office,’ - 
the zemindar was not bound to appoint him, or any of his 
relations as a substitute for him. He might have selected. any 
stranger whom he thought fittest forethe appointment. It is 
true, as observed above, that in this office of Ghatwal, son has 
succeeded father continually, and the zemindar*does not appear 
to have interfered, though-the succession was not legal or valid 


(G) 5. D. A. Rep., 1857, p. 1812, (2) 5. D. A. Rep, 1858, p. 1669, 
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till confirmed by the zemindar, aid reported: by him to the 1868 
Government authorities. It appears to us, therefore, that as Manson Hos- 
the appointment ‘of a person to the vacant office of Ghatwal "PS 
rests with the zemindar, that he may, if necessary, appoint a pune 
suitable person; that, as in this case, no necessity exists, as Go- ' 
vernment have- given up their right to insist on the appointment 

of persons to that’ office, and no longer require the services 

of Ghatwals in Kurukpore; and that aè the plaintiff is not 

entitled to succeed to the property by hereditary right, but only 

on appointment by the zemindar,—the ‘plaintiff i is not entitled 

to recover possession on the grounds he claims; and we, there- 

fore, reverse the ‘order of the lower Court} and dismiss the 


plaintiff's suit with costa, - o 





\ ae : Í ` x 
Before Mr. sears Bay yley and Mr. Justice Macpherson. 


BATKANTHANATH KAMAR v. CHANDRA MOHAN CHOWDHRY~* 1868 
July 21. 
Written Statement— Admission. medina 


In a suit by A. against B. for recovery of ancestral jammai lands, of which he 
alloged that he had been dispossessed by B., B. stated in his written statement that 
A.’s ancestor having relingnished the land, the zemindar had leased the same to him, 
B., and he had been.in possession since. Hè also stated how A.’s ancestor relin- 
quished, and that he, B., had thereupon obtained a porta. He denied that ke had 
dispossessed, 

Held, that B. oe admitted the possession of A.’s ancestor, it lay upon B. to 
provo his title, Sia 

Per Macpherson, J-—~The opinion of the Tull Bench in Pulin Behari Sen v. 

` Watson, was that if a party makes n qualified statement, that statement cannot be 
used against him apart from the qualification; not that if a man makes a series of j 
independent unqualified: statements, those statements cannot be used aguinst him, 
That caso goes no furthor than to lay down that an unfair use is not to be made of a 
man’s written statement, by trying to convert into an admission by him that which 
he never intended to be an paca tala d 


x 


Tus was a suit for the secovery of possession of jummai lands, 
which the plaintiff alleged had belonged to his ancestor; and that 
he had been dispossessed by the defendants. 


- * Special Appeal, No. 121 of 1868, from a decree of the Principal Sudder Ameon 
of Burdwan, affirming a decree of the Suddor Ameen of that district, 
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Baxanta- stated: 
Kasar 
eae 1st.— That on plaintifPs ancestor relinquishing the Pand in - 
“CHANDRA 


Mouan 


dispute, the zemindar having thereby acquired a right thereto, 


Cuowikr. ond having leased the same to me, I have been in possession 


-thereof, hence the suit cannot procced nou the zemindar 


being made a party defendant. 

2nd.—* The zemindar of the village did, in Chait 1267 (March 
or April 1860), serve a notice of enhancement on the land in dis- 
pute: The plaintiff's amcestor, the late Ramkumar Chowdhry, 
having relinquished the land in dispute, I agreeing to pay 
rent at Rs.. 36-4 annas, obtained a potta on the 6th Chait 
1267 (March 1860); amd remained in possession. Out of the 
same, sedme land is under-let, and some under my own cultiva- 
tion; after payment of rent, I am in possession. The plaintiffs 
have no right to the said land. I did not dispossess. The suit is 
false. 

3rd.—* The land in dispute does not appertain to the house 
of Sardar Karikar. Tho land in dispute is not the istemrari 
land of the plaintif. The plaintiff having confounded the 
boundary of some of my pottai land, has instituted this suit.” 

The Sudder Ameen, throwing the onus of proof on the de- 
fendant, gave a decree for the plaintiff, on the ground that the 
alleged relinquishment by the plaintiff’s ancestor was not proved; 
that the plaintiff was in possession of the land in dispute, ‘and 
had been forcibly dispossessed. l 

On appeal, the Principal Sudder Amecn held, that the alleged 
relinquishment was not proved, and that the plaintiff had been 
dispossessed. He confirmed the judgment of the lower Court. 

In special appeal it was contended, that the plaintiff's rights 
should have been enquired into; that since the plaintiff alleged 
that he was dispossessed in 1271 B. S. (1868 A. D.), and the 
defendant’s potta was of 5th Baisak 1268 (16th April 1861), 
the lower Courts should have enquired into the fact of posses- 


sion during this period. : 


Baboo Khettra Mohan Mookerjee for appellant.—The onus is 
on the plaintiff to prove his title. Written statements are not 
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pleadings in confession and avoidance, whereby a defendant would — ias s 
`. be bound by the confession, and compelled to prove the avoidance. Barxanrna- 
The whole statement should be taken together. Sultan Ali v.™4™ ane 
Chand Bibi (1). Pulin Behari Sen v. Watson (2). When Ciaxona 
a written statement is referred to, the whole of it becomes Cuowprr. 
evidence, and not the portion read or cited. e Radhacharn 
Chowdry v. Chandra Mani Shikdar(3). The pleading in this 
case is not an admission of the plaintiff's, nor’ was it meant to 
be so. In fact it was a denial of the plaintiff's right, 
Baboo Ambika Charan Baneries; for respondent, was not oaled 
upon. - 
e 
- BAYLEY, J.—I am of opinion that this appeal otght to be 
dismissed with costs. The plaintiff sues for possession and mesne 
profits, on the ground of having been dispossessed from certain” 
ancestral istemrari jummai lands. l 
The defendant’s case is that he has not dispossessed the plain- 
tiff; that the lands in dispute are not the plaintiff’s istemrari lands ; 
` that the plaintiff's ‘father once held the land, but being unwilling 
to pay an enhanced rent, he, the plaintiff's father, gave them up 
by a deed of relinquishment. The first Court decreed the 
plaintiffs suit. The defendant appealed, and the lower appellate 
Court has dismissed the defendant’s appeal, upon which he 
(the defendant) has appealed specially, urging before us only 
two grounds: firstly, that the lower appellate Court has erred 
in law in not requiring the plaintiff to prove an istemrari title, 
before giving a decree for possession, and that, until the plaintiff 
had proved such title, no proof should have been required from 
him (the defendant); and, secondly, that the lower appellate 
Court was wrong in taking a part of the defendant’s statement 
as an admission against him, whereas, as a rule of law, the lower 
appellate Court should have taken the whole together. 
In my opinion, these pleas are untenable, because it is clear 
from the writter statement of the defendant, that the plaintiffs 


i 0) W. R., 130. . (3) W. R., 290. 
_ @) Case Ra 78 of 1867, Sist Jan. 1868. 
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father was in quiet possession of the tenure, whatever it might 


Barxaxtma-~ have been; and under the ordinary rules of inheritance, that 


NATH 
v. 

CHANDRA 
Mot 


CBowDRY, 


tenure, as`it existed in the father’s hands, would have descended E 
to the son, had not the plaintiffs father, as the defendant alleges, 


relinquished the lands, But it has been found as a fact by the 
lower ppéllate Court, that the plaintiff himsclf was in posses- 
sion of the lands in dispute, and was dispossessed therefrom by 
the defendant; and that not only there was no sufficient title 
shown by the deféndant, so as to justify the plaintiffs possession 
being disturbed by defendant, but that the whole of the title 
set up by the-edefendant was fraidulent and unaccompanied by 


any kind of possession whatever. 


Under these circumstatuces, I hold that the plaintiff’s prayer 
for possefsion must be decreed, the defendant having shown no 
title to disturb that possession. 

As to the second plea, I think that the contention of the 
defendant as to the doctrine of law as to admissions, which he 
wishes us to accept, and considers supported by the various cases 
cited by him, has no application whatever to the facts of the 
present case before us. Š 

It is true that an admission which is qualified in its terms, 
must be ordinarily accepted as a whole, or not taken at all as 
evidence against a party, but when a party makes separate and 
distinot allegations without any qualification, the rule of law 
contended for’ does not apply. For instance, in the present case, 
the defendant, in his written statement, makes one clear and 
distinct allegation that the plaintiffs father had possession, and 
that he (the defendant) had no possession whatever at that time. 
Then he makes another distinct and unqualified allegation, 
that the plaintiff's father having relinquished the lands, he 
(the defendant) succeeded to the land. There are two such 
separate statements here that I cannot see why the one state- 


ment cannot be taken quite distinct from the other. I think ~ 


the plea is untenable for these reasons. I, therefore, do not 
make any further remark on the legal doctrinesas to admission. 
I would dismiss this special appeal, with costs. i 


MACPHERSON, J.—I wish to add a few words, because it is 


l 
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clear to me, from the repeated attempts which have lately been 
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made before us to put a wholly wrong construction upon the Bamanrus- 
NATH 
judgħent of the Full Bench, in the case of Pulin Behari Sen v. 


v. Watson and Co. (1), that, that judgment has been greatly mis- 


CHANDRA 
Monan 


understood. In the judgment of the Chief Justice, Mr. Justice Cuownxr. 


Bayley and myself, there occurs the following senténce: “ If 
-you read a man’s Answer, you must take the whole admission 
together.” This sentence has been repeatedly cited before us 
recently as laying down that no portion of a defendant’s written 
statement can, by any possibility, be read against him, without 
any portion of the statement ftom the beginning to the end being 
also read. To give such an effect to what we say, is to give it 
a far wider meaning than was evew intended. The context 
shows clearly enough what the true meaning is, afd it is the 
only meaning which the passage properly bears. It is simply 
this: that if a man makes a qualified statement, you cannot use’ 
the statement against him apart from the qualification. But it 
is not laid down by us, and was never intended to be laid down, 
that if a man makes a series of independent and unqualified 
statements, these’ statements may not be used against him. 
While I still consider the judgment in Pulin Behari’s case to 
be perfectly right, I may state distinctly that that case, in my 
opinion, goes no further than to lay down that an unfair use is 
not to be made of a man’s written statement, by trying ¢o con- 
vert into an admission by him that which he nevet intended to 
be an admission. 


In the present instance, there are two distinct statements of 
facts made by the defendant. The first is that the plaintiff's 
ancestor held ‘the tenure, and was in possession of the lands in 
dispute up to a certain date: The second is that, in that date, 
the plaintiff’s ancestor relinquished the lands ; and that, therefure, 
a settlement of the same lands was made with the defendant. 
There is, in whatis saideas to relinquishment and subsequent 
settlement with the defendant, no qualification whatever of 
the statement amd admission by the defendant, that the plaintiff's 
ancestor held the tenure for a certain time. The matter of re- 


(1) Case No, 76 of 1867, 31st January 1868. 
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1868 _linquishment, subsequently referred to, is not a qualification of 
DAET the statement that the plaintiff’s ancestor once held the tenure, 
Bo but is a perfectly fresh and distinct fact. There was, therefore, 
Monay nothing wrong in law, and nothing contrary to the rule laid 
Cuowon’. down in Pulin Behari’s case, in reading against the defendant 
so much of hts written statement as stated that the plaintiff's 

ancestor once held the tenure, and was in possession thereof 


until he relinquished it. 


Before Mr. Justice? Phear and Mr. Justice Hobhouse. 
sabe WARAMOUINT CHOW DHRAIN v. DHANMANI CHOWDIIRAIN.* 
June 18. Mesne Profits—Act XXIII. of 1861, s, 11—Aet VITI. of 1859, s3. 196 and 197. 


Mesne profits are in themselves simply damages which do not exist ns an oblige- 
tion to be discharged until they have been awarded by a Court competent to do so. 
Therefore according to section 11 of Act XXTIL of 1661, “mesne profits payable at 

* tho time of exccution”? must mean mesne profits which have been at that time directed 
to be paid by a decree of Court. Tho two portions of section 11 of Act XXUL 
of 186] are in direct connection with sections 196 and 197 of Act VIIL of 1859. 

A. obtained a decree against B. for recovery of possession of certain property, 

and for mesne profits up to the date of the anit, but the decree was silent as to 

. mesne profits after that time. Held, A. was not barred by the provisions of sec- 
tion 11 of Act XXII. of 1861, from bringing & suit against B. for mesne profits, 
during the time that A. was kept ont of possession after the decree. 


THs was a special appeal from the decision of the Principal 
Sudder Ameen of the 24-Pergunnahs, affirming a decision of 
the Sudder Ameen. 


Baboos Ramesh Chandra Mitter and Lem Chandra Banerjee 
for appellant. 


Baboo Ananda Chandra Ghosal for respondent. 


The facts of this case are fully stated in the judgment of the 


High Court, which was delivered by 


. 
Puear, J.—In the year 1269 B. S. (1862), Dhanmani Chow- 
dhrain sued Haramohini Chowdhrain to recover gertain property, 
s a 
* Special Appeal, No. 3043 of 1867, from a docreo of tho Principal Sndder 


Ameen of the 24-Pergunnahs, affirming a decrce of ihe Sudder Ameen of that 
district. 


| 


- with mesne profits in respect thereof up to date of filing the suit, 1868 
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and in 1270 B. S.(1863), a decree was given in favor of the plain- B HARAMORTNI 
CHOWDEHRAIN 


tiff, aĉcording to the terms of a solokan filed by the defendant. an 
This decree, while it awarded a rough sum by way of set-off aaner 


against mesne profits up to the date of suit, as claimed by the ° E 


’ plaintiff, was silent as to mesne profits after that time. It seems, 
' however, that the plaintiff, although she thus obtained a decree 


by consent for recovery of possession of the property in the year 
1270 (1863), did not, in fact, get possession until the year 1272 
(1865). She alleges that she was keptont of possesion during 
this period by the wrongful act of the defendant in the original suit, 
and the suit now before us, is a suit brought by*her against the de- 
fendant to obtain mesne profits for the pewiod during which she was 


` so kept out of possession. In her plaint, she claimed meme profits 
` for the whole time from the year 1269 (1862), when, as we have 


- said, the original suit was instituted, to the year 1272 (1865), when 


e 


` she filed the present suit. Both the lower Courts have passed a 


decree in her favor, but they have not given her mesne profits for 


- the time during which she wasout of possession before 1270(1863), 


that is, for the time*which elapsed previously to the decree in the 
last suit. Both the lower Courts have confined their decrees 
for mesne profits to the interval between the date of the consent 
decree in the original suit in 1270 (1863), and the date of the 


: institution of the second suit in 1272 (1865). Against the decree 
. of the lower appellate Court in this suit, the defendant now ap- , 


peals to this Court upon substantially three grounds of special 


` appeal. 


The first is that the present*suit “being on account of mesne 
“ profits said to be payable in respect of the subject-matter of 
“a suit between the date of the institution of the suit and exe- 
“cution of the decree, is under the provisions of section 11, 
« Act XXIIL of 1861, not maintainable.” In some slight degree 
this objection seems to be founded upon a misapprehension of the 
plaintiff's claim. The plaintiff did not say that mesne profits 
which she claimed were “payable in respect of the subject-matter 
of a suit,” &c. Still no doubt, if, on the substance of the plaint 
-and written statement taken together, it appears that the mesne 
profits claimed by the plaintiff are “ payable in respect of the 


140 


1868 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


“subject-matter of a suit between the date of the institution of 


‘Harawontnr © the suit and execution of the decree,” the claim does fall with- 


CUOWDHRAIN . 


~ in the words of section 11, Act XXIII. of 1861, and the ptesent 


v. 


DHANMANI 


CHOWDERAIN 
e 


suit would, consequently, be barred. We must, therefore, in 


deciding upon the merits of this objection, see whether the 
mesne profit, claimed by the plaintiff are “ payable in respect 
“of the subject-matter, &c.” . 

Upon turning to the section itself, we find thatit runs thus :— 
* All questions regarding the amount of any mesne. profits 
c which in ‘the terms of the decree may have been reserved for 
“adjustment in the execution of the decree, or of any mesne 
“profits or interest which may be payable in respect of the 
“ subject-matter of a suit between the date of the suit and the 
*executien of the decree, shall be determined by order of the 
“Court executing the decree and not by separate suit.” It is 
clear that there is some distinction between the first part of the 
clause, as we have quoted it, and the second portion which 
follows after the disjunctive ‘or.’ The first part, in distinct 


words, refers to mesne profits which may have been reserved for . 


adjustment in execution of the decree; thé second refers to 
mesne profits or interest which may be ‘ payable’in respect of the 
subject-matter of a suit. Now ‘payable’ can only be rightly 
spoken of that which is due to some one under an obligation 
already existing. Mesne profits, then, which are essentially of 
the nature of damages, can only be ‘ payable’ when they are due 


under an order of Court. They do not merely, in the shape of ' 


mesne profits, spring from a liability under a contract, either 
express or implied. They must “not be confounded with rent, 
although they are generally measured by reference to rent. 
They are in themselves simply damages which do not exist as 
an obligation to be discharged, until they have been awarded by 
a Court competent to do so. Hence, as it seems to us, mesne 
profits payable at the time of execution, must mean mesne 
profits which have been at that time directed to be paid by a 
decree of Court; and this construction seemg to- us to follow 
naturally from the arrangement of the section itsélf. As we 
have alrendy said, the first part of the section refers to mesne 
profits which, although they have been the subject of decree, 


Ne 


ee 
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have not been ascertained by the decree, but have been directed 1868 
to be adjusted in execution; the second refers to mesne profits ‘Hanon 
CAOWDHRAIN 


which have been not only the subject of decree, but actually v 
ascertained and made matter of specific order and direction. 


Sections 196 and 197 of Act VIII. of 1859 give authority to 
the Court to reserve the adjustment of mesne profits until execu- 
tion in the óne case, and to order and direct mesne profits to be 
paid up to the date of execution in the other case ; so that the two 
portions of section 11, Act XXIL. of 1861 seem really to be 
in direct connection with sections 196 and 197, Act VIII. of 
1859. If this construction of Section 11 js correct, then it 
follows that the mesne profits ‘payable in respect of the subject- 
matter of a suit, and which are forbidden to be sued fpr in any 
separate suit, are merely the mesne profits which have been 
directed to be paid’ by the decree in the first suit ; and, conse- 
quently, the force of section 11, so far as it operates to deprive 
Civil Courts of the jurisdiction to entertain a claim for damages 
put forward by a plaintiff, applies solely to damages sought in 
the character of mesne profits which have been already awarded 
by a decree of a Civil Court in a previous suit. And thus the 
objection which has been made by the special appellant in this 
case falls to the ground, for it is admitted, so far as the present 
special appellant is concerned, that not only were the mesne 
profits, which are now the subject of consideration, never matter 
either of decision, or even consideration, in a former suit, but 
that they are sought by the plaintiff as recompense for loss 
resulting to her in consequence of conduct of the defendant, 
which has been exhibited by her since the passing of the 
decree in the former suit. 

A decision of the Madras High Court, Chennapa Naidu v. 
Pitchi Reddi(1) has been referred to by the special appel- 
lant, for the purpose of showing that the construction which 
we have just put upon seetion 1l, is not the proper construc- 
tion which that section ought to bear, and if we take the bare 
words of the judgment of the Court, as they are reported, no 
doubt it would appear very much as if the Madras High Court 


(1) 1 Madras H. C, R, 453. 
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took a different view of the section from that which we have just’ 


ea ee 
Haraxonmi now expressed. But it is clear that that judgment is given with . 


CHOWDIRAIN 


v, 
DHANSIANT 


Cyownugain. 


much conciseness. Probably it was delivered orally in Court 
without any explanation of the original facts of the’ case; and 
there is reason we think for inferring that, before the suit for 
mesne profits. had been brought which was there disposed of, the 
same matter of claim for mesne profits had béen the- subject of 
a decision of a Civil Court under õue or other of the sections 
196 or 197 of Act VIII. of 1859, and in truth the High Court 
in its judgment says, that— Inasmuch as the amount “collected 
“ as mesne profits was improperly returned to the defendants, an 
* appeal was, by the express words of the section, open to the 
* plaintiffs.” Something, therefore, had clearly occurred in the 
Court befow which had laid open to the plaintiffs a remedy by. 
appeal in the original suit, and it was not necessary in any sense 
for the plaintiffs to seek the same remedy by means of an in- 
dependent original suit. But whatever were the real facts of 
that case, there is, we think, so much doubt‘as to whether or not 
the decision is strictly applicable to the case which is now before 
us, that we do not think that we are bound, “even if it be sub- 
stantially an expression of opinion different from that which we 
now entertain, to defer to it. 

On the other hand, we have before us a Ruling of a Full 
Bench of our own Court, Mudusudan Lal v, Bhikari Sing (1), 
the judgment in which was delivered by the Chief Justice. 
In that case the Court was called upon to say whe- 
“ther, if the decree itself was silent as to interest, the Court 
“executing the decree has power to award interest,” and in 
coming to a conclusion upon: this matter, all’ the sections, to 
which we have just now referred, of Act VIIL of 1859 and Act 
XXIII. of 1861, underwent the consideration of the Court. The 
Chief Justice said in reference to section 11, Act XXIIL— 
“The latter branch of the section glearly refers to cases in 
e which payment of mesne profits or interest are’ provided for 
“in the decree under section 196 of Act VIII. of 1859, the 
c former branch to cases under section 197;” and again he 
says:— It clearly could not have been intended by words 

(1) Case No, 249 of 1865, 15th September 1866, 


. 
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“ which convey a discretion to determine all questions regarding 1868 _ _ 
“the amount of mesne profits or interest payable in respect of Horanani 
“thee subject-matter of the suit between the date of the v. 


“suit and the execution of the decree, to authorize the Court AT 
“ executing the decree to determine, it may be contrary to œ » 
“the terms of the decree, or in the absence of any decision 
s upon the subject; whether interest or mesne profits were or 
“were not payable at any rate for the period between the 
“date of the suit and the date of the decree.” It seems 
to us that the words now quoted from the judgment deli- 
vered by the Chief Justice. entirely authorize and support 
the construction which we place upon section 11, Act XXIII. 
of 1861. The judgment of the Full Bench, as a judicial 
decision, was, no doubt, confined to answering the question 
relative to interest, but the whole reasoning of the Court from 
the beginning to the end of the judgment coupled mesne profits, 
with interest, and, in fact, the two, that is mesne profits and 
interest, are exactly similarly situated in the section of the Act, 
and whatever construction is applicable to the one, is almost of 
necessity applicable to the other. ~ ° 

We may add that if the special appellant’s contention could 
be upheld, this very .remarkable result would follow, namely, 
that an unsuceéssful defendant directed by the Court to.give up 
possession of the property held by him to the plaintiff might, 
with impunity, withhold possession from the plaintiff, notwith- 
standing the decree in which possession of the property is 
directed to be delivered over, keeping the plaintiff out by main 
force under every circumstance of aggravation, without the 
_ slightest apprehension or risk of having damages assessed against 
him, which should have any reference to his tortious conduct. 
The utmost that could be done in such case for the relief of the 
plaintiff would be this, that the plaintiff should ask the Court 
executing the decree to assess the amount of mesne profits, 
having regard solely to the time that he was kept out of enjoy- 
ment, and to the annual proceeds of the property. The Court in 
execution has no means of trying any question arising out of the 
_ new cause of action, andit would be unable to do more than 
merely calculate the result of a question in arithmetic. It seems 

© U—3 
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1888 to us to be impossible to suppose that the Legislature, by the 
Hiranonti words which it has used in section 11, Act S XIIL of 1861, 
v. intended to deprive a plaintiff, who had been successful in & suit 
Gees dor ejectment, of his right to bring a suit upon a subsequent ` 
z - trespass, and to recover substantial damages in reference thereto, 
merely because the trespass and the wrongful act had occurred 
between the passing of the original decree eand the obtaining. 
execution thereof, that interval being actually due to the tortious 
and wrongful act of the defendant himself. Yet this would 
seem to be the result, if under such circumstances the plaintiff 
is forbidden to bring a new suit for recovery of mesne profits. 
It can hardly be that the Legislature meant him to split his 
damages, and would alloy him to sue afresh for such portion of 
them as gould be attributed solely to the tortious character of 
the defendant’s act, while it forced him to recur to the old suit 
. for reimbursement of the loss of profits caused by the same act. 
The second of the grounds of special appeal is to the effect. 
that the terms of the solehnama, upon which the consent decree 
in the original suit was based, precluded the plaintiff from FER 
. ing mesne profits in respect of the time during which she was \ 
kept out of possession by the plaintiff, subsequently- to the date 
of that consent decree. Now, of course, it cannot be said a priori 
that any such a condition as this could not possibly appear in 
the solehnama, but we may venture to say that it is extremely 
unlikely from, the very nature of the case that any thing of the 
kind should be there. At the time thata solehnama is éxecuted 
or agreed to, the parties are on friendly terms, and it seems to me 
exceedingly improbable that at such a time and under such 
circumstances they should, in the solehnama itself, come to an 
“agreement, say, the plaintiff with the defendant in the present 
case, that although the defendant is now agreeing to put the 
plaintiff in possession of the property, still if the defendant should 
commit a breach of this her agreement, and wrongfully keep the 
plaintiff out for the future, she will, as part of the consideration 
for this agreement, abstain from suing the defendant for damages 
in respect of that anticipated breach of the terms of the solehnama. 
Still, as I have already said, it is not impossible that something of 
this sort should be agreed upon, and we have had the solehnama 
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read out to us with the view of judging for ourselves, whether it 1868 


does contain a clause to this effect or not. Now it seemed to us Haxawoumn 

: Š š CHOWDHRAIN 
clear,*on the first reading of it, and we have not since changed our v. 
view, not only that there was nothing of the kind in the document, Pcie 
but that all the provisions of the solehnama had reference tothe .. . 
state of the parties at the time that it was entered into, and 
provided for the settlement of past grievances, and past dues ; 
without reference to any thing future, beyond the undertaking 
of the defendant, that she would give up the property to the 
plaintiff. So that it seems to us that the second of the grounds 
of special appeal entirely fails., 

The third ground is in effect that there is no legal evidence 
on the record to support the assessment of mesne profits which 
the lower appellate Court has made With regard to this, 
I am bound to admit, that we have, during the course of the case, 
had some hesitation as to what our decision in strict law ought 
“to be, but upon the whole, considering that the plaintiff's claim 
is a claim for damages which by the finding of the Court have 
been caused to her by the wrongful act of the defendant, 
damages such as psobably in few cases admit of very accurate ; 
assessment, and which must be more or less left to the discretion 
of the Court whose duty it is to assess them, and considering 
further that in this case especially, the defendant’s wrongful act 
is exhibited in the form of a deliberate breach of an agreement 
which she had entered into to give up this property, viz., the 
agreement embodied in the solehnama by way of compromise of 
the original. claim for possession and wasilat, we think that we 
ought not to look too closely into the evidence to see whether it 
entirely bears out, to the last figure, the estimate of damages 
which the lower appellate Court hasformed. And we are the less 
disposed to do so, because, judging even from what has fallen from 
both parties during the argument, and certainly from the facts 
stated in the judgment of the lower Courts the amount of damages 
which have been awardtd by way of mesne profits, certainly 
does not seem to be excessive. Now there is evidence on the 
record whieh would enable the lower appellate Court to arrive 
at some estimate of damage. There is the number of bigas 
of land in respect of which the claim is made. There is the 
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share of the plaintiff in that property. Thére is the testi- 


Hanamowxt mony of some of the occupying ryots as to the rent which they 


CHOWDIRAIN 


v. 
DAANMANI, 


CHOWDIRAIN. 


. which the lower appellate Court has arrived at in this case. But, 


pay. -And this evidence alone, in default of bettér, would 
be sufficient to enable the Court assessing dumages to arrive at 
a very approximately. accurate measure of them. We have not 
enquired whether starting from these data, and pursuing the 
calculations to the end, the result would be that or nearly that 


on the other hand, it has not been suggested to us for a moment 
that it woeuld not be so, neither has it been alleged, even in 
argument, that if another investigation were held solely for the 


purpose of assessing damages, the result would probably be less 


than the amount whigh the lower Courts have decreed. 
Under all,these circumstances we think, that this last objection 
made by the special appellant must fail as well as the others, 


. and we therefore dismiss the special appeal with costs, 


1868 
July 9. 
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Before Mr. Justice Bayley and Mr. Justice Glover. 
SHIB NARAYAN POHRAJ v. KISHOR NARAYAN POHRAJ.* 
Decree for Possession—Mesne Profite—Act XXIII. of 1861,8. 11. 


A., in execution of a dectee of the lower Court against B., obtained possession of 
certain land therein mentioned. On appeal by B., the High Court reversed the 
decree of the lower Court, and ordered restitution of the property to B. ; but no 
mention of mesne profits was made in the decree. B. then sued for recovery of 


. mesne profits for the period during which A. had been in possession. 


Held, that such a suit would not lie. -Tho question of mesne profits ought to 
have been decided in execution under section 11 of Act XXIII. of 1861. 


On the 19th December 1860, the defendants in this case obtained 
a decree against the plaintiff herein, in the Judge’s Court of Cut- 
tack, for possession of several talooks. In execution of this decree, 
they, on 30th April 1861, obtained possession of some of the 


. talooks. On the 30th June 1863, the High Court reversed the 


decree of the Court below, and ordered é¢hat the appellant ( plain- 
tiff in the present suit) do recover from the defendants posses- 


` pion -of the talooks of which he had been® dispgssessed in 


* Application Nos, 151 and 152, for a review of judgment passed by Bayley and 
Glover, JJ., on the 24th March 1868, in Regnlar Appeal, No. 54 of 1867. 
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execution of the lower Court’s decrée. On the 11th November 


147 


1868 


1864, the plaintiff obtained possession of the talooks in execution By “Brom Nara- 


. of the High Court’s decree. The present suit was for recovery 

of mesne profits for the period during which the defendants had 
been in possession. 

The Principal Sudder Ameen gave a decree for the plaintiff. 

’ On appeal to the High Court it was held, that the amount of 


mesne profits due to plaintiff was a question “ regarding the ` 


amount of mesne profits or interest in respect of the subject-matter 
of a suit between the date of the suit,and the execation of the 
decree,” (1) and was also “a qnestion arising between the parties 
“‘¢o the suit in which thé decree was passedy and relating to the 
* execution of the decree; ” and must, therefore, be determined by 
order of the Court executing the decree, and not by separate suit. 


The plaintiff now applied for a review of judgment. 


Baboo-Anthul Chandra Mookerjee (Baboo Kali Prasanna Dutt 
with him) for petitioner.—Section 11 of Act XXIII. of 1861 
does not apply to the present case. It relates only to questions 
regarding mesne profits, which, “by the terms of the decree, 
may have been reserved for adjustment in the decree.” No such 
reservation was made in the decree restoring possession to the 
plaintiff. No mention is made of mesne profits. The High 
Court only negatived the order of the lower Court.. No positive 
decree in favor of the then defendants and present plaintiff was 


1 


(1) Act XXIIT. of 1861, sec. 11.—All 
questions regarding the amount of any 
mesne profits which by the terms of the 
decree may have been reserved for ad- 
justment in the execution of the decree, 
or of any mesne profits or interest which 
may be payable in respect of the subject- 

‘ matter of a suit between the date of the 
institution of the suit and execution of 
the decree, as well as questions relating 
to sums alleged to hafe been paid in dis- 
charge or satisfaction of the decree or 
the like, and any other questions arising 
between the parties to the suit in which 


the decree was passed and relating to the 
execution of the decree, shall be deter- 
mined by order of the Court executing 
the decree, and not by separate suit, and 
the order passed by the Court shall be open 
to appeal. Provided that if upon a 
perusal of the petition of appeal and of 
the order against which the appeal is 
made, the Court shall see no reason to 
alter the order, it may reject the appeal, 
and it shall not be necessary in such case 
to issue a notice to the respondent before 
the order of rejection is passed. 


KOREAS 


Kison 
NARAYAN 
Roukad, 


i 
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1868 passed. The effect of the decree of the appellate Court was, that 
“Bum Nara- the lower Court was ordered to undo what it had done. It was 
TAR ToBzas not a substantive decree for possession. Even if it were,» still 

Pere it could not include mesne profits, unless expressly mentioned. 

Rounase The lower Court could not have instituted a judicial enquiry 
as to the damages done, in such a suit, as it was uncertain 
whether such ‘damages would exceed the valuation of the origi- 
` nal suit. 

If the suit were for possession only, the proper decree in that 
case would be a decree for possession only, and not for possession 
and mesne profits. The plaintiff would still have power to sue 
for mesne profits afterwards. A Court, in the Execution Depart- 
ment, cdnnot amend a, decree, and therefore cannot allow 
interest when the decree itself is silent. See the Full Bench 
Ruling in Masudan Lal v. Bhikari Sing (1). Much less can 

«it award mesne profits, when not mentioned in the decree. 
Hara Chandra Chowdry v. Suradhani Debi (2). A claim 
for damages in respect of injury sustained by goods, while 
under attachment in execution of a decree, which was after- 

° wards set aside, was held not a matter to be disposed of 
under section 11 of Act XXIII. of 1861, but one that must be 
made the subject of a separate suit. Kashikishor Roy Chowdry v. 
Nur Khan (3). Joyharan Lal v. Rani Asmudh Kooer (4). 

Baboo Abhay Charan Bose (with him Baboos Chandra Madhab 
Ghose and Ramesh Chandra Mitter), in support of the judg- 
ment.—The plaintiff was restored not only to possession, but 
to mesne profits also. The effect of the reversal of the decree 
of the lower Court is, that the defendant was to be put in 
the same position as he was in, before the original decree had 
been passed. The case of Hara Chandra Chowdry v. Sura- 
dhani Debi (2) bas been overruled by the Full Bench (5). 
The case of Masudan Lal v. Bhikari Sing (1) does not apply 
to this case, as it involved only a question of interest, a matter 
entirely in the discretion of the Coutt to allow or not, and 
when the decree was silent, it is to be presumed that the 


(1) Case No, 249 of 1865, 15th September (3) 7 W. R., 45. 
1866. (4) 5 W. R., 125. 
(2) 1 W. R, M.. R), 5. (5) Case No. 792 of 1866, Slat Mar, 1868. 
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Court did not allow it. The case of Kashikishor Roy Chowdry 1868 


v. Nur Khan (1) was not for possession of land, and conse- Sos Nama- 


Yan Pete 


quently cannot apply. Joykaran Lal v. Rant Asmudh Kooer (2) 
was in execution of a decree of the Privy Council, and does not Euston, 
apply to the present case. The cases in point are: Rajkrishna Pomas 
Sing v. Barada Debi (3); Gobindakumar Chowdry v. Krishna- 
kumar Chowdry (4); Narsing Charan Sen v. Bidyadhari 
Dasi (5). 

Baboo ` Kali Prasanna Dutt in reply.—What interest is to 
money, mesne profits are to land. If bysilence in the the decree, 
interest cannot be recovered in the Execution Department, much , 
less can mesne profits be recovered, when not mentioned in the 
decree. The sentence in the judgmeat of the Chief Justice 
relied upon in Hara Chandra Roy Chowdry v. Suradhan’ Debi (6), 
is an obiter dictum. The point did not arise in the case. The 
nly question before the Full Bench was a question of limit- ° 
tion. In Narsing Charan Sen v. Bidyadhari (5) more money 
was taken out than actually decreed. It was properly a matter 
to be enquired into in the execution of decree. The other 
cases cited are not in point. 






BAYLEY, J.—The defendants in this case originally sued for 
possession, and got a decree for possession against the plaintiff, 
and took possession in execution on 30th April 1861. On appeal, 
this decree was reversed by the High Court, on the 30th April 
-1864, and plaintiff was restored to possession on the lith 
November 1864. Plaintiff next sued separately for mesne profits, 
for the interval of 3 years, 9 months, and 19 days. Defendants 
objected that plaintiff had collected rents for a portion of 1270 
(1863), and “the whole of 1271 (1864), and put in other 
pleas against plaintiffs claim. The Principal Sudder Ameen 
gave a decree for a modified amount of mesne profits to plaintiff. 
The defendants and plaintiff both preferred regular appeals to 
this Court, and we held that a regular suit would not 


(1) 7 W. R., 45, a (4) Case No. 530 of 1866, 31st May 1867. 
(2) 5 W. R. 125. (5) 2 W. R., 275. 
(8) Full Bench Ruling of the 15th (6) Case No. 792 of 1866, 3lst March 


September 1866. 1868. 


~ 
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lie, but that the question of mesne profits must be decided 


Sum Nara- -in execution under section 11 of Act XXIII. of 1861. An: 


. YAN Porras 


v. 
KI8g0oR 


Narayan 


Ponras, 


application for review is now made, and it is contended that 
section 11 of Act XXIII. of 1861 does not apply to the defendants, 
who, it was stated. by the pleader for the applicant, merely got 
the decision .of the first Court. against’ him reversed by the 
superior Court, and that the decree being *for possession only, 
nothing but a decree in a separate suit could award mesne profits. 
The question now is,. whether the decree of this Court, which 
technically’ is for possession only, which, however, reinstated 


_ the party in the position he was when ousted, also gives a right 


to mesne profits on “ascertainment in execution. To put the ques- . 


tion in another way, willdhe decree, which i is in fact for restitution 


to posses@ion, enable the Zilla Court, in execution, under section 


11 of Act XXIII. of 1861, to include in restitution of. possession 
restitution of mesne profits, which would have reached the ouste 
party had he not been ousted ? 

Of the cases cited by the respective parties, H ara Ghaig 
Chowdry v. Suradhani Debi (1) may be said to be overruled bh, 
Hara Chandra Roy Chowdry v. Suradhani Debi(2). Joyharan- 
Lal v. Rani Asmudh, Kooer (3) refers only to the execution 


-of the decree of Her Majesty’s Privy Council. Masudan 


Lal v. Bhikari Sing (4) refers to interest. Kashihishor Roy 
Chowgry v. Nur Khan (5) is not a suit for possession. Of 


. the cases on the other side, Narsing Charan Sen v. Bidya- 


dhari Dasi (6) referred to the restoration of money taken from 
the Collectorate in execution,on the reversal of the decree of 
a lower Court, where, though the money was not-actually 
decreed, its restoration in execution was held to be propèr. 
Rajhrishna Sing v. Barada Debi (7) yvather supports the pleas 
of the opposite party who uses it. Gobindkumar Chowdry 


v. Krishnakumar Chowdry.(8) refers to restitution of a sum of 


money according to thé terms of a modified decree. Hara 
e 


0) 1W.R, @L R), 5. ` © (6) 2 W. Ru 275. 
(2) ‘Case No. 792 of 1866, 31st Mar, 1868. (7) Full Bench uling qf the 15th Sept. 
(8) 6 W. R., 125. < K 1866. 


(4) Case No. 249 of 1865, 15th Sept. 1866, (8) Case No. 530 of 1866, 31st May 1867, 
(5) 7 W. Ry, 45, 


VOL. I.] APPELLATE SIDE—CIVIL. 151. 


` Chandra Roy Chowdry v. Suradhani Debi (1) has the follow- 1863 
ing pasage: “ But for the decision of the Division Bench of the Sum Nara- 
“gth September 1864 (2), I should have thought it. clear that, io Tonma 
“hs a matter of law, when the decree under which the plaintiff ee 
“ was turnéd out of possession, was reversed by the Sudder Pomras. 
“ Court, and it was ordered that the property should remain 
“ with the plaintiff, she had a right to be restored to the 
“ possession which she had lost, not only of the land, but also 
“of the rents or profits which had been receited by, the defend- 
“ant-whilat he was in possession ofthe land, by force of the 
* erroneous decree, which was' reversed. When‘ decree orders 
“a sum of money to be paid to a plaintiff, he is entitled to 
“ have that decree executed, although the decree is silent upon 
“the subjéct of execution. It is the legal effect of a decree of 
e reversal, that the party against whom the decree was given is 
“to have restitution of all that he has been deprived of under it. ° 
s A Court of appeal does not necessarily enter into the question, 
e whether a decree which itis about to reverse has been executed 
“ornot. The decree of reversal necessarily carries with it the 
« right to restitution of all that has been taken under the erroneous 
«decree, in the same manner as an ordinary decree carries with 
“it a right to have it executed; and I should have considered 
c that a decree of reversal necessarily authorized the Lower 
“ Court to cause restitution to be made of all that the*party 
“ against whom the erroneous decree had been enforced, had 
“been deprived of by reason of its having been enforced.” 
Reviewing all the cases cited, and réferring to the particular 
facts of this case, which is one of an order for restitution of 
possession by this Court, as it was before the decree of tho 
lower Court held otherwise, I think Hara Chandra Roy Chowdry 
v. Suradhani Debi (1) governs this case; and that, accordingly, 
our order was correct. It is urged that the passage cited 
is an obiter dictum of ,the learned Chief Justice, and not 
a legal precedent. But I see no dissentient judgment upon that 
point (though theve is on other points in that Full Bench Ruling), 
and I think the passage forms part of the judgment, as it contains 


(1) Case No. 792 of 1864, 31st Mar. 1868. (2) 1 W. R.. (M. P.), 5. 
i V--3 
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directly the reasoning by which the conclusion was come to by 


Sum Nana- the Chief Justicexin that case. Under this view of the case, I 
yan Poma 


v. 
Krsu0r 


aed 
‘OURAY. 


1868 


July 18. 


would reject the application for review, with costs. á 


GLOVER, J.—I also think that the application should be 
rejected. No new argument has been advanced nor any thing 
shewn to us, which induces me to think the original order wrong. 
That order turned on a point of Jaw eolcly, which waa fully 
argued and considered at the first hearing. 





Before Mr. Justige Kemp and Mr. Justice E. Jackson. 
BRAJARAJ KISORI DASI v. MOHAMMED SALEM.* 


Morigagor and Mortgagee—Covenant noi to Alienate— Purchaser at 
Auction-Sale. 


A. pave a mortgage to B. of certain property as a security for money lent, and 
covenanted not to alienate the property by gift, ijara, putni, or otherwise, by 
which logs might be caused to the existing actual assets of the property. A. subse. 
quently granted a putni to © B. obtained a decree agafnst A. for the amount of 
the loan, and the property was sold in default of payment. D. was the purchaser at 
the auction-sale. Held, that D. could maintain his suit against C. to set aside the 
putni and for possession. 


By a Bengali instrument dated 14th Aswin 1271 (29th Sep- 
tember 1864), Bhairab Chandra mortgaged the property in 
dispute to Giridharilal, and thereby stipulated that he “ shall 
have no power in any way to alienate the property by sale, gift, 
ijara, putni, or otherwise, by which loss may be caused to 
the existing actual assets of the property.” 

Subsequent to the execution of the mortgage, Bhairab Chandra 
granted a putni (perpetual lease) of the property to the 
defendant. 

Giridharilal sued Bhairab Chandra, and obtained a decree for 
the amount due and for sale of mortg@ged premises, in case of 
default. The property was sold accordingly. The fact of the 
existence of the pats lease was made known at theesale. 


* Special Appeal, No. 827 of 1868, from a decreo of the Judge of en 
affirming a decree of the Principal Sudder Ameen of that district. 
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The plaintif pur chased the property at the auction-sale, and 
instituted this auit for setting aside the Patai and obtaining 
khas"possession of the property. 

The defence, was that the plaintiff had wiicslaes only the 
proprietary right to the land; that he had notice of the existence 
of “the putni lease; that the stipulations of the mortgage- 
deed had not ben infringed, as the putni rent was equal to 
the assets of the estate; and that the debt of the mortgagee had 
been satisfied out of the sale proceeds. 

The Principal Sudder Ameen hebl, that theré was othiag 
to preclude the purchaser ftom suing to cancel the putni; 
that the putni lease was an invalid transaction, as the judg- 
ment-debtor (mortgagor) had no power to create such a lease; 
that the granting of the lease did cause loss in fhe actual 
assets of the lands. He gave a decree for the plaintiff. 
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Mo#AwMED 
BALEN, 
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On appeal, the Judge, in the first instance, dismissed the suit, * 


but upon an application for review of his judgment, the ‘Judge 
reversed his former judgment, and confirmed the decree of the 


Principal Sudder Ameen. 
The defendant appealed to the High Court. 


Baboo Iswar Chandra Chuchkérbutty for appellant.—The 


plaintiff is the purchaser of the rights of the judgment-debtor, 


` and had full notice of the putni; he has no right to sue to 
set it aside. Thé covenant was with the mortgagee ;“plaintiff 
was no party thereto; he cannot be benefited by-a contract not 
entered into by him. The lien which the mortgagee had did 
not pass to the plaintiff. The maxim caveat emptor applies. 
The plaintiff is only in the position of the mortgagor. This 
principle is laid down in Erskine v. Dhankrishna Sen (1). 


` Baboo Ramesh Chandra Mitter (Baboo Krishna Dayal Roy 
with him) for respondent.—The notice of the existence of the 
putni does not alter the yght of the mortgagee or the purchaser. 
The property as it stood at the time of the mortgage was sold. 
Beckwith v, Umsèh Chandra Roy (2); Rajnarayan Singh v. 
Skera Meah (3); Shiuprasanna Sing v. Braja Sahu (4). 

(1) 8 W. R., 292. (3) 7 W. R. 67. 

(2) 3 W. R, 110. - (4) 7 W. R, 282. 
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1868 Baboo Iswar Chandra Chucherbutty in reply. 
lacie ; 
r DASI - E y a nEn 
a E. Jaoxson, J.—This was a suit brought. by a purchaser of 
MonasarsD 


Sarsa, the rights and interests of a mortgagor at a sale in execution of. 
- ° ‘decree, which declared the mortgaged property liable for the 
mortgage debt, to oust the defendant, a putnidar, who had 
obtained a putni potta from, the mortgagor, ‘subsequent to the. 
‘mortgage, and in violation of the conditions contained on the 
mortgage deed, forbidding alienation of any sort. 

. The lower “appellate. Court has decreed the claim. I am of 
opinion that that Court was right in law. The purchaser did 
not, under these circumstances, purchase only the rights and 
interests of the mortgagor subject to all alienations made by 
him subsdquent to the mortgage. The case is exactly in point 
with the case, Rajnarayn Sing v. Shera Meah (1), and is not, 
I think, opposed, asit has been argued it is, to that of Erskine 
v. Dhankrishna Sein (2), inasmuch as there is nothing in that 
decision to show that the decreé, i in execution of which the sale 
took place, was more than a money-decree. It is said that, at 


the time of the sale, notice of the putni was given, and that the 

decree-holder did not object. There is nothing to show that he 

assented to the sale being subject to the putni, and the mere 
_ notice; which was given, was simply to put purchasers on their 

guarde and to intimate to them that the putni title was set up in 
` the property: It can have, I think, no effect on our decision 

determining whether the putnidar has any right or title to hold 

possession of his putni against the purchaser. 

I would dismiss the appeal with costs. 


Kemr, J.—I concur. It appears to me that the: plaintiff, 
special respondent, the purchaser, bought the rights and interests 
of the judgment-debtor as they stood at the time of the hypo- 
thecation, and not as they stood at the time ve the sale. The 
special appeal is dismissed with costs, 


e . 
‘a) 7 W. R, € 67. (2) 8 W. R, 202, œ 
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Before Mr. Justice Phear and Mr. Justice Hobhouse. : 2 
KALIKRISHNA OHANDRA v. HARIHAR CHUCKERBUTTY.* 1868 
à July 16. 
A ppeal— Talabana—FaAilure to Deposit—Act XXIIT. of 1861, ss. 5, 6, 7, & 37. A 


. A, filed a memorandum of appeal, -but failed to deposit the sum required to defray 
the cost of issuing the usual notice on the respondent. When the case came on 
for hearing, it was found that, in consequence of A.’s failure to defosit, no notice 
had been served on the respondent; and the Judge dismissed the appeal under 
section 6 of Act XXIIL of 1861. Within 30 days after this, A.-presented a petition 
explaining the reasons of his default, and praying that, on Payment of the Talabana, 
the appeal might be restored to its place; but the Judge, without considering the 
reasons which A. had given in his petition, disalfowed his prayer. Held, that no 

appeal lay from the order of the Judge rejecting .A.’s petition, whic? was of the 
nature of an application for a-review of judgment. Held also, that section 37 of 
Act XXIII. of 1861 does not:apply to cases where the subject which is being. 
dealt with by the Court, is not the actual appeal itself, and cannot, therefore, be 
rightly treated as standing in an analogous position to that of the original -suit 
itself ; and further that the same section has not the effect of making section 7 
of the same Act applicable to cages ‘where the Appellate Court has passed. an order 
* under sections 5 and 6, dismissing the appeal. F 


Semble-——The word powers”? in section 37 of Act XXII. of 1861 is not 
synonymous with, and does not comprehend, “jurisdiction.” 

Tars was an appeal from an order passed by the Judge of 
the 24-Pergunnas, rejecting a petition of Kalikrishna Chandra 
and Najibullah Mandal, who were appellants in a case which 
had been struck off the file on the ground that ‘the appellants 
had not deposited the Talabana fees, and, consequently, no notice 
‘had been served on the respondent. In that case the appeal 
was preferred by two of the defendants in an original suit, 
against the decree of the Court of first instance, and the memo- 
randum of regular appeal was duly filed -in the Judge’s Court 
on the 15th of January 1868. The 7th.of February was 
fixed for the hearing of the appeal, and proper orders were 
given: for - the service of notice’ upon the respondent within the 
provisions of section 345 ‘of Act VIIL of 1859. 

When the casg came on for hearing on the 17th of February; 
it was discdvered that the appellants had failed to deposit the 


* Miscellancous Appeal, Ne, 238 of 1868, from a decree of the Judge of 
the 24-Pergunnas, 3 
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requisite sum of money for the expenses of the service of notice, 


Kavimersuxa and, consequently, no notice had ever béen served; therefore, 


CoanpRra 


the Judge, exercising the power given to him by sections 5 and 6 
of Act XXIII. of 1861, “struck off the appeal.” On the 12th 
of March 1868, the appellants presented a petition to the Judge, 


` explaining the reasons of their-default, and praying that, upon 


payment of the necessary expenses, the appe might be restored 
to its place, and proceeded with. But the Judge disallowed the 
prayer of the petitioners, on the ground that the petition had 
beer “ presented after a tong lapse of time.” 


Against the decision of the Judge rejecting this petition of 
the appellants, an appeat was now preferred to the High Court, 
on the grounds, 1st, that the petition having been presented 
within thirty days from the date on which the appeal was 
dismissed, the Judge was wrong in holding that the petition 
came too late; 2nd, that he was wrong in having omitted to 


- consider whether there was good and sufficient cause for the 


appellants not having deposited the Talabana within the time 


allowed. 


Baboo Mahendra Lal Mitter for appellants, 
Baboo Kalikrishna Sen for respondent. 


Puoear, J. (After stating the facts)—The first question 
which arises is, whether an appeal lies or not. The vakeel 
for the appellant has‘argued, that an appeal does lie on the 
following grounds: first, he says that the application to the. 
Judge for the restoration of the appeal was regular, because 
it was made in conformity with the provisions of section 
7, Act XXIII. of 1861, and because this section was, by the’ 
operation of section 37 of the same Act, made applicable to 
“ cases of appeal,” within which category, it is clear that the 
Judge’s order dismissing the appeal falle. Thea he says, it has 
been decided that an appeal lies against an order passed under 
the provisions of section 7 and section 5 of Act XXIII. of 
1861, in the same manner that it does against an order 
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refusing re-admission of an appeal, nade under diio 347 of 


Act VIII. of 1859; and in support of this, he refers to the Kaumrrsuxa 


case ‘of Dinabandhu Chatterag v. Behari Lal. Mookerjee (1); 
therefore by parity of reasoning, it must be against an order 
of rejection passed under sections 7, 6, and 5 of the Act. And, 
` thirdly, as an authority for maintaining that ap appeal lies 
against @ decision* refusing re-admission of an appeal, under 
section 347 of Act VIII. of 1859, he cites the case of Ramyad 
Jemadar v. Bisweswar. Bhattacharji (2); acquiesced in by the 
Judges in another case, Marachandra Das Chowdhi'y . v. Ram- 
` kumar Chowdhry (3). In thie way, he very logically makes 
out that an appeal does lie to this Court in tlfis case. 

I am of opinion, however, that each ort of the three links in the 
chain of hid reasoning, is faulty. In the first place, I ddnot think 
that section 7 is made applicable to cases in which the appellate 


Court has dismissed the appeal under the provisions of section"* 
6, Act XXIII. of 1861. The words of section 37 are: “ Unless 


otherwise provided, the Appellate Court shall have the same 
powers in cases of appeals which are Vested in the Courts of 
original jurisdiction in respect of original suits.” I have 
some difficulty in satisfying myself as to what the legislature 
precisely meant when they used the word “powers” in this 
section, but be the meaning of that word what it may, assuming 
only, as I believe I am justified in doing, that it is not synony- 
- mous with “jurisdiction,” I think that the following words, “in 
cases of appeal,” do not comprehend that stage. of proceedings. 
which succeeds upon an order being made under sections 6 and 5. 

Tt appears to me that those words apply solely to cases 
where the actual subject of appeal is before the Court and being 
` dealt with. Now, in the present case, the appeal itself was 
entirely at an end. The Judge had dismissed it. He had passed 
a final order between the parties under the extraordinary powers 
given him by section 6 and section 6 of Act XXIII. of 1861. I 
Bay extraordinary powers, because, strictly speaking, at.the time 
that he’ passed ethe order under. those sections, there was no 

(1) 3 W. R., Œ. R.), 23. (8) 2 W. R., 254. 
(2) 2 W. R, (M. R), 23, 
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‘appeal before him. ‘There was only a memorandum of appeal 


- Kaura filed. No respondent ] had been brought before the Court, and 


CHANDRA 
v. 


@UITY? 


had it not been for the express words of the sections to Which 
I am now alluding, the utmost that the Court could have done 
would bave been to dismiss the memorandum or petition of 


‘appeal. It cquld not have passed an order which would be of 


final effect between the parties. However,*the words of the 
section empower the Court, as it seems to me, actually to pass 
a final order between the parties as if an appeal were regularly 
before the Court, and there were both an appellant and a res- 


-pondent, who could be affected bythe order of the Court. The 


section empowers hfm to dismiss the appeal, and, accordingly, the 
appeal was dismissed. e The subsequent application for the 
re-admission or re-hearing of the appeal, whatever be the founda- 
tion of the jurisdiction of the Judge to entertain it, was not an 


‘application in the original appeal. . It was an application subsequent 


to it, It was an application of the nature of an application for 
review, and we have already had a ruling of a Full Bench of this 
Court, pronouncing a decision of a Court which rejects an appli- 
cation for review to be no judgment in appeal(l). Iam of opinion 
then, that the petition.of the appellant to have his appeal 
re-admitted, although it had been finally disposed of, and the 
decision of the Judge refusing to grant his application, constitute 


` matter, dehors the appeal, although it. may well be that it was 


matter disposed of by the Court in the exercise of its appeal 
jurisdiction. 

Turning, now, with these views to the words of section 37, 
I consider that the giving the Appellate Court the same powers 
in cases of appeal as are vested in Courts of original jurisdic- 
tion, in respect of original suits, does not apply'to cases where the 
subject, which is being dealt with by the Court, is not the actual 
appeal itself; and cannot, therefore, be rightly treated as stand- 
ing in an analogous position to that of the original suit itself. 

As I am further disposed to think, on like grounds, that the 
power given by section 11 of Act XXIII. to Courts of original 
jurisdiction, upon the contingency in the section menfioned, “ to 
order a fresh summons to issue upon the plaint already filed,” - 

(1) Raja Syud Enaet Hossien v. Rani Roushan Jehan, 1 F, B. R, 1. 
ch 
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does, not strictly come under the designation g given in section 37, 1868 
` namely a “ power vested in a Court of Original Jurisdiction in Kauuxrisuna 


. CHANDRA: 
respect, of original suit.” ` v. 


. . : te o RUA 
Having arrived at the foregoing conclusions, I am.of opinion Fearne 


that that section does not have the effect of making section 7 of 3Y. 
the same Act applicable to cases where the ‘Appellate Court has 
passed an order under section 6 and section 6, dismissing the 
appeal. i 
It would seem, therefore, that the application to the Judge 
seeking to have the appeal re-heard, against which the appeal 
to us is now made, was essentially an applicatson for a review 
of judgment ; and, as such, the CoE the Judge rejecting 
it, was final. ` e 


If this view be correct, I think it entirely. disposes of this 
case. At any rate, it renders it unnecessary forme to go into ° 
the further argument of the appellant, which was directed to 
demonstrating that an appeal lay against an order made under 
- section 7 of Act XXIII. of 1861. But, if it had been necessary 

to have gone further, I should have felt myself at liberty -to 
disregard, in this case, the decision to which the appellant 
referred us, Dinabandhu Chatterag v. Beharilal Mookerjee (1), 
because the judgment there given, couched as it ig in very 
concise terms, does not necessarily appear to have deen 
pronounced upon a caso similar to the present. -So far as the 
learned Judges who. decided that case judicially interpreted: 
any of the sections of Act XXIII. of 1861 and Act VIII. 
of 1859, they seem, from the words used by them, to have 
confined their attention to sections 5 and 6 of Act XXII. 
of 1861, and orders: made under them. They appear. not to: 
-have had in contemplation a further and subsequent order sup- 
posed to be passed under section 7. ‘No doubt, this limitation 
of their decision to these two sections only makes the reference 
to section 347 of Act VIII. somewhat obscure, and is, in some ` 
degree; inconsisteng with what appears in the latter part of their 
judgment,.whtre the Judges give their opinion upon the merits 
of the case. But I think it probable that the attention of those 


“Q) 3 W. R, OL R), 23. 
i Ero les 
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learned Judges was, in fact, directed more to the merits of the 


Kauricrwuxa case, which, in truth, was made the foundation for their dis- 


CHANDRA 
v. 
Narrnar 
@uvoKer- 
BUTTY. 


missing the appeal, than to the legal question which is apparently 
so lightly passed over by them; and thisis my chief reason for 
thinking that we ought not to feel ourselves bound to treat 
this decision*as a binding authority with regard to the law 
point upon which it may ‘seem to bear. But apart from any 
possible inference which may be drawn from this decision, I 
sce no sost of reason, why orders rejecting an application for 
re-hearing in the cases contemplated by sections 5, 6, and 7 of 
Act XXITI. *shopld, in the absence of express legislation on 
the point, be considered necessarily to be in the same position 


relative to appeal, as like orders under section 347 of Act VIII. 


of 1859. In the one set of cases there is no respondent before the 
Court, aud in the other there is. And this distinction aloneis 
sufficient to destroy the supposed analogy, or, at any rate, to pre- 


‘vent it being strong enough to give any appeal where the 


legislature has not said that there shall be an appeal.’ 


And I may add that, whether or not thereis an appeal against 
orders passed under section 347, is a matter which at, present 


_ rests solely on the second authority quoted by the special 


appellant, namely the decision of a Bench of this Court in 
Harachandra Das Chowdhry v. Ramkumar Chowdhry (1), and 
which lays down that an sppeal lies from a decision given under 


. the provisions.of section 347 of Act VIII, of 1859; and this 


has, in effect, been over-ruled by the ruling of a Full Bench, 
which I have.already quoted. For the Full Bench, in express 
terms, decided that an order made as an order under section 347 
must necessarily be made after the appeal has been disposed ` 


-of, is not an order made in appeal; and it was on the basis of- 


an order under section 347, being an order made in regular 
appeal; that the J udges who decided the case of Harachandra 


` Das Chowdhry v. Ramkumar Chowidhry Y, placed their judgment. 


I desire further to say, that, had I not takep the view which 
I have taken of the meaning of the words “in cas€s of appeal,” 
which appear in section 37 of Act XXI. of 1861, I should 


(1) 2 W. R, @E R), 23. 
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" still have had very great difficulty in coming to the conclusion _1868 
that section 37 had the effect of applying section 7 to cases ee 
within the Appellate Jurisdiction of a Court, in addition to cases v. 


of Original Jurisdiction, to which it seems to be limited by its e 
own words. For it is observable that section 6, which comes | sort? 
between sections 5 and 7, expressly makes the eprovisions of 
section 5 applicablé to appeals. The inference from this. section, 
taking into consideration its relative position to the preceding 
and succeeding sections, in my mind, is this, that the legislature, 
‘when framing this section, did distinguish between “ appeals ” 
“and appellate jurisdiction,”*and did purposely abstain from 
enacting that section 7 should be applicable ‘to appeals, which, 
in my View, would have involved an*absurdity. If, however, 
they had intended to use “ appeals” in the sense of * appellate 
jurisdiction,” and also to apply section 7 to cases of the latter, 
I should have expected that the words of section 6, instead of ° 
coming where they do, would have followed section 7, instead 
of the applicability of section being left to depend upon the 
‘operation of the latter section 37, while that of section 5 was 
cared for by section 6. And, moreover, it is obvious that if 
‘section 37 operates to apply the provisions of section 7,in the | — 
way contended for, it must also apply section 5 to appeals; ‘and, 
consequently, there was no need of having section 6 at all, 
because all that is done by. section 6 is done equally well by 
section 37. I cannot, therefore, think that the legislature really 
intended section 7 to have the effect which is attributed to it,» 
and I should further be rather disposed, if it was necessary to 
say, that the powers vested in Courts of original jurisdiction, 
spoken of in section 37, mean powers vested otherwise than by 
the words of the Act. No doubt; even with this limitation, 
an opening is afforded to the special appellant in this case, for 
argument, leading to a result which would apparently be favor- 
able to him, -namely, that even supposing section 37 of Act 
XXIII. of 1861 does not render section 7 applicable, it still 
will, by the inferpretation which I have just mentioned, make 
section 119 of Act VIII. of 1859 applicable; and that latter 
section, after giving the opportunity to the plaintiff, against whom 
a decree by default has passed, to apply to the Court, within 


` . 
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1868 30 days from the date of the judgment, for an order to set it” 


Karnsnisixa aside, says, that, “in all appealable cases in which the Court 
CHANDRA 


v. shall reject his application, -an appeal should lie from the ‘order ` 


of rejection to the tribunal to which the final. decision in the 

sorry. guit would be appealable.” And the appellant in this case 

might say that, as he has the benefit, by virtue of the inter- 

pretation of section 37, which I have just mentioned, he thereby 

gets the benefit of section 119 of Act VIII. of 1859, in its 

. entirety ; apd, consequently; if the Judge, upon his application 

made under this section, fejects it, he has a right under the same 
section to appeal to this Court. ° $ 


However, it seems to,me thatthe use of the word “ powers” 
in sectione37, has the effect of rentlering this argument nuga- 
tory. The utmost that section 37 by the use of that word can 

" emean, is to give powers of action to the Appeal Court such as 
the Court of Original Jarisdiction enjoys, under the first portion 
of section 119 of Act VIII. of 1859; for it seems to me that 
it can have no applicability to the latter portion of that section. 

. -` The latter portion of section 119 does notwive powers to the 
Court of first instance trying and dealing with original suit. 
Tt gives powers, if at all, to an Appellate Court, and section 37 
only purports to give powers to an Appellate Court, such as are 
vested in a Court of first instance. It does not give powers to 
an Appellate. Court in one class of cases, which are vested in 


an Appellate Court in another class of cases. And so even 


‘giving the appellané the advantage of the interpretation of 
section 37, which I have last mentioned, and which I by no 
means think, is the proper interpretation of the section, he does 
‘not in my opinion, obtain thereby the right to say that the latter 
part of section 119 of Act VIII. of 1859 is applicable to his case. 


On the whole, then, it seems to me for every reason that the | 


decision of the Judge in this case is one which we cannot touch 
upon appeal. I think that no appeal from it lies to the Court. 
Tt is not necessary for me now to say, whether the Judge had 
‘any jurisdiction to entertain the appellant’s application, or if 
he had, whether he has properly entertained it, and exercised 
due judicial discretion with regard to it. I think that this 
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appeal should be dismissed with costs, on the ground that we 1868 


have no jurisdiction to entertain it. Karrgursnxa _ 
s 5e CHANDRA 


. v. 
HosmousE, J.—I agree in the judgment delivered by Mr. Croce 
Justice Phear in this case. It seems to me that the first ques- BuTTY. 
tion is to see whether the Judge who heard this case in appeal ` 
had jurisdiction tò hear it; because, if he had jurisdiction, so 
have we; and if he had not jurisdiction, so have not we juris- 
diction,—jurisdiction of course I mean withif the provisions of 
section 7 of Act XXIII. of 1861. The case before him was 
simply this. He dismissed gn appeal under section 6 of Act 
XXIII. of 1861, for default of the appellant to pay any money 
for service of process. Having done this, the appellant appear- 
ed before him within 30 days after the order of dismissal, and 
under section 7 of that Act, asked him to entertain the question, 
` whether he was satisfied that there was some sufficient cause ` 
for not having made the deposit required within the proper time. 
The Judge did so, and held, that-the appellant had not shown 
sufficient cause for his failure, and, therefore, he dismissed the 
application ;-and if is with reference to this order that the spe- 
cial appeal is made before us. i 
It seems to me that, reading section 7 and section 37 of Act 
XXII. together, there was no jurisdiction in the lower Court 
under these sections; neither is there jurisdiction in this*Court 
to entertain the appeal. The question seems to me to turn 
entirely upon the use of the word “ powers” in section 37. If 
the word ‘ powets” comprehended the word “ jurisdiction,” then 
I think we should be in a position to entertain the special appeal. 
* But it seems to me that the word “ powers,” especially with 
reference to the use of that word in other parts of the Act, and 
in Act VIII. of 1859, does not comprehend “ jurisdiction.” The 
word “ powers,” as used in section 358 of Act VIII. of 1859 is, 
used in regard to powers for granting time, for adjournment of 
hearing, for examination of parties and pleaders, for awarding 
costs, &c., but the word is not used in the sense of jurisdiction. 
For instance, it seems to me, and that has been ruled by a 
decision of this Court, that the word “ powers” in section 37 
would comprehend the power to grant an appellant the liberty to 
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1868 , bring a fresh suit; butt does not, in my judgment, comprehend 
Karrenuusa Jurisdiction, I hold, then, upon the reading of section 7 and 
v. section 37. of Act XXIII. of 1861 together, that we have no 
a jurisdiction to entertain this appeal, and I agree in dismissing it. 


BUTTY. with costs. 


6 
Before Mr. Justice Phear and Mr. Justice Hobhouse: 


1868 l SHIU GOLAM SING v. BARAN SING.* 
July 24. a 


Joint-family Property — Onus probandi—Legal Presumption. 

The normal condition pf 2 Hindu family being joint, it must be presumed to 
remain joint, unless some proof of a subseqnent separation is given, and where pro- 
perty is shown to have been once joint-family property, it is presumed to remain 
joint, until the contrary is shown ; but the mere fact of a family boing joint is not 
enough to raise a presumption in law, that property acquired by one member of that 
family is joint property. 

e Whero A. as purchaser claimed a share in property as being joint-family property, 
Held, A. was not only bound to show that the family was joint, but that the property 
in question became joint-property when acquired, or that at some period since its 
acquisition, it had been enjoyed jointly by the family. 

Tars was a suit instituted in the Court of the Sudder Ameen 
of Sarun, to recover possession, with mesne profits, of a certain 
share of Mouza Pananpur, which the plaintiff alleged that he had 
purchased at an auction-salein 1861. The plaintiff further alleged 
that the land, which was the subject of the suit, was the joint- 

family property of three brothers, and that, by purchase, he was 

entitled to the undivided share of one of the three brothers. 

The defendants denied that the land belonged to the brothers 

jointly ; and, on the contrary, alleged that it was the self- 

acquired property of the elder brother, who was not the vendor 
of the plaintiff. 

The Sudder Ameen decreed the claim of the plaintiff, but on 
appeal, the Principal Sudder Ameen reversed the decision ofthe 
lower Court, on the ground that the plaintiff had failed to make 
out that the property in dispute was the joint-family a cae of 
the three brothers. 

The plaintiff now appealed to the High Coust on athe ground, 
that the lower appellate Court had wrongly thrown on the 


* Special Appeal, No. 769, from n deerce of the Principal Sadder Ameen of 
Sarun, reversing a decree of the Sudder Ameen of that district, 
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plaintiff the onus of proving that the brothers lived jointly, ‘and 
that the property was joint-family property. 


Baboo Ramesh Chandra Mitter for appellant. 


Baboo Abinash Chandra Banerjee for respondent. 


$ . 


The judgment ôf the Court was delivered by 


Puear, J.—The first objection of the special appellant to the 
judgment of the lower appellate Court is this: ‘ that the lower 
- appellate Court has thrown tlte burden of proof with regard to 
the question of scparation’on the wrong party, that is, your 
petitioner. It was for the defendants tò prove their plea.” This 
objection really goes to the root of the whole contes®, for if it 
cannot be maintained, the decision of the Principal Sudder 
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` Ameen must remain good against the plaintiff. It amounts to this,” 


‘that whereas the Principal Sudder Ameen has come to the con- 
clusion that the plaintiff has not proved his case, this objection 
urges that it was not for the plaintiff to prove his case, but for the 

- defendant to establish his defence. And the reason why the 
„ burden of proof is not to rest upon the defendant, who is resist- 

ing, rather than upon the plaintiff, who is making the claim, is 

remarkable. The plaintiff says, that he is entitled, by purchase, 

. to the property of one- of three brothers, and alleging that the 


land which is the subject of suit, is the joint-family property of 


the three brothers, he seeks to recover his vendor’s undivided 
share init. The defendants entirely deny that the lands belong 
to the brothers jointly; and, on the contrary, aver, that it was 
the self-acquired property of the elder brother, who was not 
the vendor’ of the plaintiff. Upon this statement, the plaintiff's 
pleader argues, that the plaintiff’s case is‘made out, for he main- 
tains that the brothers must be’ presumed to be living jointly 
until the contrary is proved; and, further, that all property 
acquired by one member of a joint-family must be presumed-to 
be acquired forthe benefit of the whole, until it is shown to be 
otherwise. 

We have looked as carefully as we can through the later 
decisions of the Sudder Court and of this Court, but we can find 


. 
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1868 nothing which goes any way towards supporting this position. 
Smu Goras It is no doubt laid down in many cases that the normal condi- 
Bixa tion'of a Hindu family is joint, therefore starting with the’ fact. 
Baran Sino. of a family being joint, it must be presumed to afterwards 
e  ° remain joint, unless some proof of a subsequent separation is 
given. Also that where property is shown to have been once 
joint-family property, it is presumed to remain*the joint property 
of all the members of the joint-family, until something to the 
contrary is shown.’ But, on the other hand, there is more than 
one case which lays down, that the single fact of a family living 
joint or in commenagality, is not enough to raise a presumption in 
law, that property acquired by one individual member of that 
family is joint property. * To render it joint property, the con- 
sideration for its purchase must have proceeded either out of an- 
cestral funds, or have been produced out of the joint property, or 
“by joint labor. But neither of these alternatives is matter of 
legal presumption. It can only be brought to the cognizance of 
a Court of Justice in the same way as any other fact, namely 
by evidence—consequently whosoever’s interest it is to establish 
* it, he must produce the evidence. In Subhadra’ Dasi v. Balaram 
Dewan (1), the Chief J ustice, in delivering judgment, remarks, 
eit was contended that as the two brothers lived in commen- 
- sality, the presumption was that their property was joint.” 
On this point he goes on to say the rule is’ correctly laid - 
down in certdin cases, which he mentions, and among these 
is the decision in Kishori Lal v. Chaman Lal (2) and on turn- 
ing to the report of the judgment there given, we find the 
Court saying, “ the onus probandi in this case appears to us to be 
clearly on the plaintiff. By his own admission the properties in 
dispute were not acquired by the use of the patrimonial funds, 
nor have the defendants ever acknowledged that they were 
acquired by the joint exertions and aid of the plaintiff, and his 
father. It was, therefore, for the plaintiff to prove his own alle- 
_ gations as to the original joint interest in the purchase of the- 
properties. The mere circumstance of the parties haying been 
united in food raises no euch sufficient presumption “of a joint 
interest, as to relieve the plaintiff from the onus of proof.” It 
. (1) Special No, W. Ru, 67. (2) S. D. R. 1859, 111. 
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seems to me upon those authorities, and ‘certainly upon the reason 


167 


1868 


of the thing, that the plaintiff commg into Court to claim a pate do Goras 


share in property as being joint-family property, must lay some 
foundation before he can succeed in his suit. He must, at least, 
show that the defendants whom he sues constitute a joint family, 
and that the property in ‘Yuestion became joint property when 


. acquired, or that dt some period since its acquisition, it has been 


enjoyed jointly by that family. It will be sufficient for this 
purpose for him to show that the family, of whtch the defendants 
came, was at some antecedent period, not urireasonably great, 
living joint in estate;.and that the property ia question was 
either a portion of the patrimonial estate 80 enjoyed by the 
family, or that it has been since acquired by joint fands. In this 
case, the Principal Sudder Ameen has found that th® plaintiff 
has given no proof of the family being joint, beyond the admit- 


` ted fact of the three persons being brothers, and the plaintiff has 


also given no sort of proof that these brothers ever were living 


. in the joint enjoyment of any property, still less that this, 


property was acquired: by the use and employment of any 


` joint funds. It seéms to us that he was entirely right, on the 


finding, to dismiss the plaintiff’s suit, without looking further 
into the case. 
The appeal will be dismissed with costs. 
: a, ° 
Before Mr. Justice Loch and Mr. Justice Glover, 
SHIB KUMAR JOTI v. KALI PRASAD SEN.* 
Upanchowki Tenure—Mesne Profits—Rent—dct X. of 1859. 


A. sued B. for possession, with mesne profits, of a share in certain talooks, alleging 
that he purchased itin execution of a decree. B. proved that he held the lands under 
an Upanchowki title. The lower Court, however, awarded to A. mesne profits 
for six years. 

Held, that B. having proved his Upanchowki title, A. could only be entitled to 
a share of the Upanchowki jumma, which was not of the nature of mesne profits, 
but of rent; and, therefore, a suitsto recover that could not be brought in the Civil 
Conrt. 


THE suit wasefor recovery of possession of certain shares in 
talooks, with mesne profits from the date of purchase, the 29th 


* Special Appeal, No. 1787 of 1867, froma decree of the Judge of Rungpore, 
modifying a decree of the Principal Sudder Ameen of ‘that district, 
xX—3 


v. 


Baran Srxa. 


1868 


July 25. 
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December 1852, to the 23rd December 1864. l The plaintiffs had 


Smin ETAR previously brought an action, against some of the present defend- 


- ants, to establish their proprietary right to the talooks purchased 
Birt Pe PRASAD 


by them, and obtained a decree on the 31st of May 1862. 

- The Principal Sudder Ameen, on the 29th of June 1865, rely- 
ing on the mutation, register of 1207 (1800,) gave a decree in 
favor of the plaintiffs for possession, by realization of rentsefrom 
the ryots of the talooks, and allowed wasilat for 6 years only, 
from 10th Paush-1265 (24th December 1858) to 10th Paush 
1271 (24th December 1864), mesne profits for the rest of the 
period claimed being held barred by limitation. 


On appeal, the Judge, without entering into the merits of the 


` case, reversed this decisién, on the 19th February 1866, holding 


that as the proprietary right of the plaintiffs to the shares of 
the talooks was established by the former decree of 1862, the 


e . . . ka E $ . 
question involved in this present action for possession and mesne 


profits resolved itself into one of rent; the plaintiffs ought to 
have sought their remedy in the Revenue Court under Act X, 
of 1869. . 

But on special appeal, the case was remanded, on the 13th 
of December 1866, by the High Court (coram Loch and 
Macpherson, JJ.,) who held that a suit for wasilat would lie under | 
the circumstances in which the plaintiffs were placed, and that 
their remedy, was not by proceeding in the. Revenue Court. 
The Judge was directed to try the case on the merits. 

The defendants set up an old sunnud, alleging that they held 
the lands in dispute under an Upanchowki or istemrari title. 
It was not denied by the plaintiffs that the other shares of the 
mehals were held under an istemrari or mukurari title, but they 
contended that it was confined to the other shares only. 


’ The Judge held that the sunnud was proved to be a genuine 
document; that it covered’ the whole of the mehals now sued 
for, and: conferred on the defendants an Upanchowhi title. 
But ho gave a decree for the plaintiff in respect of wasilat for 
six years, which he awarded against the defendants, according 
to their respective shares, ‘with reference to the present Upan- 
chowki jummas. g 
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Baboo Anukul Chandra Mookerjee (Baboo Srinath Das with 1868 
him) for appellants. Sars Kuaar 
. Jori 
Mr. Datta (Babii Kati Mohan Das, Iswar Chandra. Chuc- TAT Paasa 
kerbutty, and Bhawani Charan Dutt with him) for respondents, 
who preferred a cross appeal, under section 348 of. Act VIII. of 
1859, with respect*to the point of wasilat, contended that the 
plaintiffs were not .entitled to claim wasilat when the right 
of the defendants ‘to hold as Upanchowkhidars or istemraridars, 
was ae cloenly established. ge 18 


The judgment of the Gont was ee by 


Locus, J. (After stating the ETN ‘come t8 the con-. 
clusion that the Upanchowki jumma covered the-whole of the. 
two villages, we do not understand upon what ground the Judge.* 
gave a decree for wasilat for six years, for the Upanchowki 
once being established, plaintiff cannot get a decree for wasilat, 
but can only claim his share in the Upanchowhi jumma which 
cannot, under anf circumstances, be called wasilat or mesne ' 
profits; so long as the validity or otherwise of the Upanchowhi > 
jumma was not determined, the claim for mesne profits was 
apparently- proper, but no sooner had it been established that 
the Upanchowki jumma covered the whole of the two villages 
than the case was changed; the plaintiff becomes entitled to 
recover only'Her share of that jumma. With regard to that 
rent, she cannot recover in the Civil Court; and we, therefore, 
think that the Judge is wrong in giving a decree for mesne 
profits. 

We, therefore, reverse the latter part of the selene of the 
lower appellate Court, and dismiss plaintiff's apiee! with costs, 

and give a cross decree to the defendants, 
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Before Mr. Justice Loch and Mr. Justice Miter. 
RAJA RAMESWAR NATH SING v. HARALAL SING.* 
Resumption of Jaghir—Alienation by Grantee. « 


` A semindar cannot sue to resume a jaghir, on the ground of ita alionation by the 


grantes, so long as thes are heirs male of the grantee existent. 


PLAINTIF’s ancestor gave the lands in dispute to Thakurai 


Ram Baksh Sings as a jaghir. Ram Baksh. Sing sold it to 


Basti Sing, ancestor of defendant, in the year 1861, reserving 
to himself a quit-rent of Rs. 5. Plaintiff sued to resume, on 


‘the grounds that the lands formed a part of a service grant, 


and that there had been a failure of the conditions on which 
it was held; and that the grantee had forfeited his rights by 
alienation. It was found that there had been no failure of 
service proved, and this finding was upheld on Special Appeal. 
But on the 22nd July 1867, the High Court (Loch and Seton- 
Karr, JJ.) remanded the case, for determination of the issue, 
whether jaghirdars are, by local usage or custom, entitled to 
alienate and convey their tenures to third parties; and whether 
the third parties can hold the same against the will of the 
original grantee, or his heirs. 

The defendant relied on the case of Minar Sarbjit Sing 
v. Aguri Gopal Narayan (1). The Judicial ‘Commissioner 
held, partly on oral evidence and partly of his own knowledge, 
that it was a universal custom in the province for jaghirdars 
to, dispose of their rights without prejudice, to the rights of 
the zemindar, who could always resume on default of heirs 
male of ‘the original grantee; and as, in the present case, 
the heirs male of Ram Baksh Sing survived, no resumption 


` could take place. _ . ° 


Special Appeal, No. 3085 of 1867, koù a decree of the Judicial Commissioner 
Chota Nagpore, reversing a decree of the Principal Assistant Qommissioner of 
Hazaribag Division, 


0) S. D, R., 1851, 253. 
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Mr. Paul (with him Mr. ‘T'widale) for appellant. 1868 
i Í ' 3 Rasa Raure 
Mr. C. Gregory for respondent. “Sue 
Hanitaz 


Loon, J., (After stating the facts. )—The lower Court findson ° Sme. 
the oral evidence of certain witnesses that holders of jaghirs 
can alienate their rights in those jaghirs, and the Judicial Com- 
missioner, speaking from his own knowledge of .the province, 
says, it ia generally admitted that. jaghir lands are alienable, 
subject always to the rights which theeowner of the soil has, as 
a reversioner, to resume on failure of heirs mala of the original 
grantee ; and he, therefore, dismissed the su®% with costs. 

On appeal, it is urged, that the evidence before the Judicial 
Commissioner is“ not sufficient to prove the existenceof a local 
custom or usage, and it appears to me that this contention is 
correct, but allowing this to be the case, it is very doubtful- 
whether such alienation can give the plaintiff any right to 
resume so long as any of the heirs male of the original grantee 
are in existence, He has nothing to do with the manage- 
ment of these jaghir lands, which the grantee may let or . 
manage as he pleases, and it is only on the death of the jaghir- 
dar without heirs male, that the grantee can interfere and 
resume the lands, 

The sale to the defendant by the jaghirdar does not intetfere 
with plaintiffs right of resumption, when there.are no heirs 
male of the grantee in existence. He would be entitled to 
recover possession notwithstanding this alienation, if there 
were no heirs male of the original grantee. As, however, it is 
not asserted that the grantee’s family is extinct, I think the 
decision of the lower Court should be upheld, and the special 
appeal dismissed with costs. 

MITTER,. pat concur. Upon the plaintiff's own show- 
ing, it appears that his’ right to resume the tenure in dispute ` 
depends upon one of two things, namely : “Ist, failure of male 
heirs; andse2nd, "failure of service. The mere fact of an aliena- 
tion being made would not necessarily give him a right to 
resume, although the alienation may not be binding upon him. 
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The plaintiff has failed to prove either of the two conditions 


‘Raga Rames above referred to, and his suit must, therefore, be dismissed with ` 


WaR NATH 


1868 


July 31.. 


costs, The point upon which our judgment is based was not 
determined by the learned Judges who had remanded the case 
on a former occasion, -and I do not think, therefore, that the 
remand order,stands i in the way of our decision. 


Before M?. Justice Bayley und Mr. Justice Macpherson. $ 
SYED SHAH ENAET HOSSEIN v. SYED RAMZAN ALI* 
Mohammedan Law— Creditor of Ancestor—Purchaser from Heir. 


A., a Mohammedan, died, being indebted to B. in a sum of money. B. sued the 
heirs of A. for the amount, and obtained a decree. Beforo-B. obtained his decree, 


‘the heirs of A. had mortgaged the ostate of A. to C. The property was put up 


to sale in execution of B.’s decree, and B. became the parehandr ; and now sued to 
obtain possession from C. 

Held, that the more fact of the property having onco belonged to the estate of A, 
did not entitle B. to follow it in the hands of C., so as to enable him to recover pos- 
session without redeeming. The heir of a Mohammedan may, as executor, sell a por- 
tion of the estate of the deceased, if necessary, for the payment of debts ; and such 
sale will not bo set aside, if the purchaser acted bond fide. | 

Iw this suit the property in dispute, which formed part of the 
estate of one Momtaz Ali, a Mohammedan, deceased, was put up 
for sale, and purchased by the plaintiff, in execution of a decree 
obtained by the plaintiff against the heirs of Momtaz Ali, in 
respect of a debt due to him, plaintiff, by the deceased. The plain- 
tiff sought to eject the defendants, who held possession under a 
mortgage executed to them by the heirs, prior to the decree in 
execution of which the plaintiff had purchased. 


Mr. Allan for appellant. 


Mr. C. Gregory and Baboo Ramesh Chandra Mitter for 
respondent. 


The facts, the holdings of the Couft below, and the argu- 
ments on Special Appeal sufficiently appear in the judgment 
of the Court, which was delivered by ~- 


* Special Appeal, No. 3088 of 1887, from a decree ‘of the Judge of Gya, affirming 
a decree of the Principal Sudder Ameen of that district. 
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MAOPHERSON, J.—Momtaz Ali having died owing the plain- 1868 
tiff a sum of money, the latter sued his heirs, and got a decree Sep Simm 

A) : Exact Hos- 
against them for the amounts due, to be realized out of the BEI 
estate of the deceased. But before the plaintiff got his decree Sygn Rawzas 
against them, the heirs had mortgaged to the defendant (by Au? 
granting zuripeshgi lease) the property, the subject of the 
present suit, which*formed part of the assets left by the decensed. 
The plaintiff, in execution of his decree, attached the mortgaged 
property, had it put up for sale, and bought it himself, He then 
instituted the suit, out of which the prebent appeal arises, seeking 
to eject the defendants, and declaring that their conveyances 
were fraudulent and collusive. Both the lower Courts raised, 
but neither of them decided an issue, £s to whether the defend- 
ant’s mortgages were fraudulent and collusive. But fhey held,. 
that because the property at one time belonged to the estate of 
Momtaz Ali, the plaintiff, as a creditor who has got a decree ° 
against the estate, has a right to follow the property in the 
hands of the defendants; and, therefore, that by purchasing at 
the sale in execution of his decree, the plaintiff acquired a good 
title, and has a right to recover possession from the defendants. 

From this decision the defendants appeal, contending that 
they are bond fide mortgagees, who paid full consideration, and 
had no notice of the plaintiff’s claim against the estate, and as 
their mortgages are prior in date to the decree under which the 
plaintiff purchased, the latter is not entitled to poaseesion, until 
he shall have paid off what is due to the plaintiffs in respect of 
the mortgage. 

It appears to us-that the mere fact of these lands having once 
belonged to the estate of the deceased, does not show that the 
plaintiff is entitled to follow them in the defendant’s hands, so 
as to enable him now to recover possession without redeeming. 


- Itis quite true that the asscts of a deccased Mohammedan are 


primarily liable for and charged with his debts; and further, that 
it is the duty of the heir to pay all debts before appropriating 
any portion of the assets to his own use. But although that 
is unquestittmably so, it does not follow that a third party who 
purchases from the heir Jond fide, and for full consideration, may 
not by his purchase acquire a good title as against a creditor 
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1868 who subsequently gets a decree against the heirs and estate of 
Sved Snan: the deceased. As regards Hindus, it has been decided that the 
Exazt Hos- 

-s creditor of a deceased man has no better position as against his 
Beep Raogan debtor’s estate than that which he enjoyed in his life-time; that 
when the estate has passed to the heirs of the debtor, the 
creditor may have recourse to it, so long as it remains in their 
hands; but that if he allows the heirs to dfepose of the estate 
to a bond fide purchaser, he cannot follow it in the hands of the 
latter, but ¿can proceed orly against the heirs personally, who 
are responsible to the exteht of the assets. See Zabardast Khan 

- v, Indurman (>). : 

. The case of Khaja Abdul Bones v. Maharaja Hetnarayan 
Sing (2) was referred-to în argument; but it really has no-bear- ` 

-ing on th® question now before us, as it merely decides (what 

is indisputable) that if Mohammedan heirs misappropriate assets 

* belonging to the estate of their deceased ancestor, they ‘make 

themselves personally liable to the extent of the assets mis- 
appropriated. l 
The heir, when an executor, may properly sell a portion of i 
estate of the deceased, if such sale be necessary for the purpose 
of paying debts, or legacies, or otherwise, in the course of a due 
administration of the estate. In Baillie’s Mohammedan Law, page 
` 677, itis said: —* But if there are debts, and they cover the whole 
* of the estate, the executor may sell the whole by general agree- 
< ment (i e. Of, the heirs), and when the debts do not cover the 
“ whole estate, he may sell as much of it as may be necessary for 
their payment.” * * > When, however, he “has actu- 

ally sold akar, or immoveable property, for the payment of 
«debts, while he has other property in his hands sufficient for 
“that purpose, the sale is lawful; -and if there are general 
“legacies, the executor may sell as much of the property: as 
* may be necessary for their liquidation, &c.” 

The law being such, there is nothing prim@ facie bad in a 
sale by a Mohammedan heir,—nothing which should invalidate 
the title of a bond fide purchaser who pays full qpnsideration, and 
buys without notice, if there be any reason wiy the sale 

should not have been made; of course if the purchaser is not 


(1) Agr H.C. R., Œ. B. R), 71. (2) S. D. R., 1859, 540. 


VOL. L] APPELLATE SIDE—OLVIL. 175 


buying boné fide, if he is in any way acting in collusion with the ` 1868 
heir, gnd knows, or has reason to believe, that the money paid Srxp Snan 


Ewarr H 
by him will not be duly applied for the purpose of the estate, as 
the purchase would be liable to be set aside. aise hogar 


Owing to the view which the lower Courts took of the law, Aw 
_ the present case has not been properly or fully tried} and it must 
be refhanded for ve-trial on the following issues : 
 1st.—Under what circumstances, and why, the vidal leases 
in question were granted to the defendants by the heirs of 
Momtaz Ali. 
l 2nd.—Did the defendants adi bona fide and pay full consider- 
` ation for the leases, which they obtained; and had the defendants 
at the time they advanced the money any (and if any, what) 
notice of outstanding claims against the estate of Momtaz, Ali. 
These issues not having been tried or determined in either 
Court, the Judge will refer them to the Subordinate Judge for 
trial, who will try the issues, and return to the lower appellate 
Court its finding thereon, together with the evidence. 
The appellants are entitled to their costs of this appeal. 


. Before Mr. Justice Phear and Mr. Justice Hobhouse. 


MADHAB CHANDRA PAL v. A. HILLS.* Ka 


1868 


Jurisdiction—Act X. of 1859, 8. 27—Act VIII. of 1869, 8. 1. July 23. 


The right given by section 27 of Act X; of 1859 to the traneferree of a per- 
manent transferable interest in land, to have his name registered in the sherista 
of the zemindar in the place of that of his vendor, is a right of a civil nature; 
_ and, therefore, the Civil Courts have cognizance of all suits necessary for the 
purpose of ‘enforcing such right. The jurisdiction of the Collector is not exclusive, 
but conenrrent, 


Tars was a suit instituted i in the Court of the Moonsiff of 
` Chooadanga, in the district of Nuddea, to have the names of 
the plaintiffs registered in the zemindar’s sherista, under section 
27 of Act X. of 1859. The defendant, A. Hills, contended that, 
-under that “section, the Civil Court had no jurisdiction to 


* Special Appeal, No. 3078 of 1867, from a decree of the Principal Sudder 
Ameen of Nuddea, reversing a decree of a Moonsiff of that district, ae 
. Y—s 
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entertain the suit. The Moonsiff held that the plaintiffs being 
cultivators, and the relationship of landlord and tenant not having 
come into existence, section 27 of Act X. of 1859 did not 
apply: Maharaja Satish Chandra Roy v. Madhusudan Pal 
Chowdry (1). The Moonsiff gave a decree for the plaintiffs. 

On appeal} the Principal Sudder Ameen of Nuddea reversed 
the decision of the Moonsiff, on the ground that the sutt was 
properly cognizable by the Revenue Court, and that section 27 
of Act Xsof 1859 did not give the Civil Court jurisdiction to 
entertain the suit. He relied on Munshi Mohammed Nur Baksh 
v. Mohan Chandra Poddar (2). ` 

Against this decision of the Principal Sudder Ameen, the 
plaintiffs | appealed to the High Court, on the ground that he 
was wrong in holding that the Civil Court had no jurisdiction 
under section 27 of Act X. of 1859. 


Baboo Ananda Gopal Palit for appellants. 


The respondent was not represented. 
The judgment of the Court was delivered by 


` PHEAR, J.—We-think the Principal Sudder Ameen is wrong 
in holding that the Civil Court bad no jurisdiction to entertain 
the sđbject of the suit. Section 27, Act X. of 1859, gives to 
the transferree of a permanent transferable interest in land, the 
right to have his name registered in the sherista of the zemindar 
in the place of that of his vendor; and every zemindar is by 
the same section required to admit to registry and otherwise 
give effect to all such transfers when made in good faith. 
There can be no doubt that if the section stopped there, the - 
transferree would be entitled to come into a Civil Court to 
enforce the right, if necessary, which the section gives him. 
But the section goes on to say that if any zemindar refuses 
to admit to registry, and so on, the tranaferree may. make appli- 
eation to the Collector, and the Collector shall | enquire into 
the case and pass the requisite orders. The Principal Sudder 
Ameen is of opinion that these words have the effect of giving 
(1) Spl. W. R. (Act X. Ral.), 92. (2) 6 W. R. (Act X. Ral), 87. 
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jurisdiction to the Collector, ànd to the Collector exclusively, 1868 
to entertain the question of right arising under this section; Mapnan 
` RPNE ixa . CHANDRA PAL 
and has upon that ground dismissed the plaintiffs’ suit. But o; 
the first section of the Civil Procedure Code enaets that the à. Hirs, 
Civil Courts should take cognizance of all suits of a civil nature, ° 
with the exception of suits of which their. cognizance is barred 
by any Act of Parliament, &. Now the right given by section 
27 is, undoubtedly, a right of a civil nature; and, therefore, the 
Civil Courts have cognizance of all suits necessgry for the 
purpose of enforcing such a right, anless that cognizance is 
barred expressly. But the words of section 27 which give 
power to the Collector to entertain suits Of this kind, and to 
determine them, do not bar the jurisdiction of the Civil Courts, 
in this respect differing from other parts of Act &, as for, 
instance section 23, in which exclusive jurisdiction is in certain 
cases given to the Collector, and agreeing with sections of the * 
same Act in which the jurisdiction to be-given to the Collector, 
is not exclusive but concurrent. l 
We think, therefore, that the decision of the Principal Sud- 
der Ameen must ‘be reversed, and as the Principal Sudder ° 
Ameen has found all the facts necessary for a determination of 
the case in favor of the plaintiff, we direct that the plaintiff's 
‘suit be decreed. ‘The plaintiff must have his costs both in this 
Court and in the lower appellate Court. 


Before Mr. Justice Phear and Mr. Justice Hobhouse. 
CHANDRAKANT BHATTACHARJI v. JADUPATI CHATTERJI* 


1868 
- Jurisdiction— Powers of Revenue Courts to sell Property in Execution of Decrees Aug. 5. 


under Act X. of 1859—Righis of Suits—Act X. of 1869, ss. 86, 105, § 109. 





A Collector has power, under Act X. of 1859, to sell in execution of a decrea 
for the payment of money under the Act, not being money due as arrears of rent 
of a saleable under-tenure, only such moveable property as is capable of being 
manually seized ; and he can isane process against immoveable property only when 


recourse cannot be had to the person or to the moveable property capable of being 
manually seized, z 


* Special Appeal, No. 911 of 1868, from a decres of the Principal Sudder Ameen 
of Nuddea, reversing a decree of the Budder Ameen of that district. 
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The Civil Court has jurisdiction to entertain a suit by a jndgment-debtor, under 
a decree of the Revenue Court, for confirmation of his rights in immoveable property 


- gawr Buar-sold by his execution-creditor under an order of the Revenue Court for the sale of 


TAOUARJII 


J apuragt 


the rights and benefits of the judgment-debtor in the suit in which the order was 
made, and for a declaration that the sale was void, 


CuR2TERSL Nilmani Banik v. Padma Lochan Chuckerbatly (1)—distinguished. 


Tars was a suit instituted in the Court of éhe Sudder Ajneen 
of Nuddea. The plaint was as follows:— 


“Your petitioners, as heirs of their paternal grand-uncle, 
“Rukmini Nath Bhattacharji, since deceased, instituted a suit, 
No. 140 of 1866, in the Cour of the Sudder Ameen of this 
* zilla, against defendants 2, 3, and 4, and some other parties, 
“for possession of certain immoveable property. That during 
“the pendency of the said suit, defendants, Nos, 2, 3, and 4, 
“instituted a false suit, No. 689 of 1866, in the collectorate of 


"the said zilla, against your petitioners and the other share- 


* holders, for arrears of vent, and obtained an ex parte decree on 
“the 24th of February 1866, without the knowledge of your 
“petitioners; and in execution of the said decree, fraudulently 
“caused your petitioners’ right in the said suit, No. 140, to’ be 
“attached and sold illegally and privately, and purchased in the 
“enami of their sister’s son, defendant No. 1, on the 2nd April 
‘1866, for a very small consideration of rupees 60, This may 
“ givetrise to various disputes in future, and hence the necessity 
“to bring this suit; and your petitioners, therefore, beg to 
“institute the present suit for confirmation of their right in 
“reversal of the said fraudulent and illegal sale.” 


On the merits of the case the Sudder Ameen gave a decree 
for the plaintiffs; but, on appeal, the Principal Sudder Ameen 
held that the Civil Court had no jurisdiction to see whether the 
gale was legal or not, and unless the sale were clearly proved 
to'have been fraudulent, no remedy could be obtained by the 
plaintiff: from the Civil Court. He did not consider that fraud 
had been established by . satisfactory evidence, and, therefore, 

- dismissed the plaintiffs’ suit. ° 


- 


(1) Case No, 1678 of 1866, 5th February 1866. 


» 
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From this decision the plaintiffs appealed. f 1868 
My R. E. Twidale and Baboo Rajendra Missry for appellants. ioe a. Baa 
TAOHARJT 
Baboos Anuhul Chandra Mooherjee, Chandra Madhab Ghose ett 
and Girishchandra Mookerjee for respondents. CifarrEast. 


The judgment of the Court was delivered by - ° 


Puear, J.—(After stating the facts). The lower Appellate | 
Court has treated this as a suit instituted to set aside a decree 
of the Collector, and holding that shis cannot be done by a 
Civil Court unless fraud be established in the matter of obtain- 
ing- the decree, he has dismissed the pMintiff’s suit, upon 
. the ground that he had failed to make out such fraud. It seems 
to us that the lower Appellate Court is wrong in the véew which | 
it has taken of the scope of the plaint. The plaintiff does not 
seek by his prayer to get rid of the decree passed by the Col- + 
lector. He merely says that the sale of his rights in suit, 
which has been pretended to be effeotéd in execution of that. 
decree, is illegal and void; that it is calculated by reason of the 
judicial complexiom which it wears to work him serious injury s 
for the future, and he asks to have that sale declared void, and 
his rights of property, so far as they are threatened by that 
sale, confirmed. It seems to me that the Civil Court has complete 
jurisdiction to entertain a suit- of this kind. It is in no yay an 
attempt to interfere with the judicial discretion of the Collector 
within his jurisdiction. Ifit were, I should certainly hold that 
we ought. to be guided by the principle involved in the dictum 
of the Chief Justice, in Nilmani Banik v. Padma Lochan Chuc- 
herbatty (1), and couched in these words: “TI agree entirely 
“in the decision that a suit will not lie in a Civil Court to annul 
“the decision of a Revenue Court, under section 151 of Act X. 
“of 1859, or to set aside a sale of a tenure by order of a Col- 
« lector, in execution of a decree for arrears of rent.” ObBvious- 
ly the decree there reférred to, and the sale following thereon, 
were matters which fell within the range “of the Collector's 
judicial diseretion, The Collector has, undoubtedly, a power to - 
sell a tenure, if it be a tenure of a transferable nature, in 

(1) Oase No. 1678 of 1865, 5th February 1866. 
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execution of a decree passed by him for arrears of rent due ix 


Caan respect of that tenure. The Chief Justice goes on to say, 
KANT HAT- 
macuarst “there is no general power in one Civil Court to set aside the 


v. 
+ JADUPATI 


“decree of another. Court of competent jurisdiction, upon 


Ouerrenst. “the ground of an error or mistake upon the part of the Court 


“making the decree. But when a decree of one Court, or an 
’ “execution of a decree, is obtained by frau@, the fraud gives a 


“right of action to the party injured by it against the party 
“guilty of the fraud.” In every word of that, I entirely 
concur. But the whole question before us is, whether or not 
the act of selling the rights of the plaintiff in suit No. 140, 
was the act of a Court competent to effect such a sale.’ If it 
be conceded that the Court was competent to effect the sale, 
there is mothing left for us to decide, But if the Court had 
no power, jurisdiction, or competence, in regard to selling’ the 


- -rights of -the plaintiff, which it pretended to sell, it seems to me 


clear, that it is the duty of a Civil Court to vindicate those 
rights and to declare them intact on behalf of the plaintiff, just 

“as much, notwithstanding that the danger has come from the 
act of a Gourt of Justice, as if his rights were put in peril by 
the conduct of an individual. 

Now returning more closely to the subject of this suit, the 
material facts seem to me to be almost admitted. The way that 
the plpintiff establishes the allegations of his plaint, is by 
referring to the orders of the Collector attaching and selling 
certain alleged property of his, under a decreé for arrears of 
rent. The translation of the Deputy Collectors order for 
attachment, which is now before us, is in these words: “ Ac- 
“ cording to the prayer of the petition presented by the decree- 
“holder, it is prayed that the money of the decree be realized 


_ “by the attachment and sale of the rights which Chandra- 


“kant and others have in case No. 140 of 1865, of the Court 
“of the Sudder Ameen of this zilla, in which Chandrakant 
“ Bhattacharji and others are plaintiffs, and Surendra Nath Roy 
“and. others are defendants. Therefore it is order ed that together 
“with a copy of this proceeding, the schedule a Jurd) filed, be 
“transmitted to the Sudder Ameen of this zilla, in order that, 
“in the event of the statement of the decree-holder being true, 


r 
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«and there being no objection, the attachment be effected and 
“information thereof sent.” 

This is dated the 26th of February 1866: Following this, on 
the 12th of March 1866, the Deputy Collector makes this fur- 
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ther order: “ Whereas the decree-holders have, for the purpose Carr 


“of realising the said sum, presented a petition for execution 


“of decree, and prayed for the realization of the sums respec- . 


tively due to them under their degree, by the sale of the rights - 
“and benefits (labh) of their. judgment-debtors, jn the suit 
“No. 140 of 1865, of the Court of the Sudder Ameen of this 
“ zilla, instituted by Chandrdkant and others; sand a proceed- 
“ing of this Court of 28th February has been sent to the 
“ Court of the Sudder Ameen, directing the attachment of the 
“said right of suit, and the Sudder Ameen has by a proceeding 
“of the 6th of March, after attaching the said right of suit, 


‘gent information thereof ;—therefore it is ordered that 12 a. M.” 


“of Monday, the 2nd April, corresponding with the 21st Chaitra 
“1272, be fixed for the sale of whatever rights and benefits 
“(labh) the judgment-debtors have in the said suit, and that, 
“together with a copy of this proceeding, proclamation of 
“sale be transmitted to the Judge of this zilla, so that the said 


“proclamation of sale being published in the Court house, full . 


‘fifteen days before the day of sale, information thereof be 
“sent, and that three copies of proclamation be made over to the 


«c Nazir, for the purpose of being published in the Sudder and . 


© Mofussil.” Then follows the schedule exhibiting the subject 
which is to be sold, and that is described as “Suit No. 140 of 
©1865 of the Court of the Sudder Ameen of this zilla; plain- 
“tiff, Chandrakant Bhattacharji and others; defendants, 
* Surendra Nath Roy and others,” the names of both parties 
being given in full. It seems to me, without doubt, that what 
the Deputy Collector attached and ‘sold, so far as he could, was 
simply the rights and bepefits of the judgment-debtors, ‘that is 
the present plaintiffs, in the suit No. 140 of 1865. I have 
had, I must admit, some little difficulty in assuring myself what 
the Deputy Collector, or any of the parties concerned, intended 
to represent by those words, “ rights and benefits in the suit.” 
To take the word “rights,” does it comprehend the original 


`s 


182 


1868 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L.R. 


. cause of action, that in which the right to bring the suit origi- 


Ouaxpra~ nated? Does it embrace the right of continuing or compromis- 


KANT 


Buat-, ` i i ‘ : 
raonarst ing the suit, or does it mean something more, viz., Does it, by 


Javor ayı any possibility, mean all the rights, or all the property wliich 


.CrfirTEEI1. may be asserted or recovered as the result of the suit? The.. 


difficulty of answering that question is, I think, at once appa- 
rent upon reflection. There are suits, and°if we except the 


. indirect statement in the plajnt, we do not know at all from any 


thing that Appears on the record, whether this is not one of them 
in which the rights of tht parties, from beginning to end, may 
be perfectly independent of property. Suppose this is, (and there 
is nothing besides’ the allusion in the plaint to show to the 
contrary )—suppose this fs a suit for defamation of character, the 
-right of Bringing the action, the right of continuing it, the right 
to obtain vindication of character, are each and all of them 
* perfectly independent of any thing which can be said to bear 
the attributes of property. There may not be a pecuniary 
award, the judgment may not contain an-awarl of money, 
and yet it may afford the plaintiff a complete vindication 
of his’ character. Or again for aught I’ know, although, 
no doubt, there are several plaintiffs, and a good many defend- 
_ants, the suit may be of the nature of a suit for the restoration of 
conjugal rights. If it is so, the rights in the suit have no rela- 
tion whatever to property. Can it be that the Deputy Collector 
in his sale-order used the word “ rights” in a sense which would 
include the rights of a plaintiff in such an action as one of those 
which I have just mentioned ? ; 
Then we come to the word “ benefits.” In those cases which 
I have’ supposed, although benefits may probably be, with cor- 
rectness, said to be conveyed in the award of the Court, they 


too may have nothing to do with property. So’ that go far-as I ` 


can see, “rights and benefits in a suit” generally, without 
specification of what the nature of the suit is, by no means, of 
necessity, mean any thing which is of the nature of property. 
Now with this little clearing up of the mattas, the question 
suggests itself, has the Deputy Collector power to séll the 
“ rights and benefits” of a party in a suit, irrespective of whe- 
ther these are of the nature of property or not? I refer, there- 


VOL. I] APPELLATE SIDE—CIVIL 


fore, to the powers of sale which are given to the Collector by 
the provisions of Act X. of 1859. Section 86 is, I think, the 
first section that touches on this point, and that section is couched 
in very general words, for reasons that are easily apparent: 

* Process of execution may be issued against either the person 
or the property of the judgment-debtor.” Nothing is here said 
as to the particulay nature of the property to which‘recourse is 
to be had, because the Act presently goes into detail as to the 
proper mode of execution to be followed with, regard to each 
sort of property which it allows to be taken. The'word here 
used is simply the general term, “ property.” The following sec- 
tions, that is the sections which immediately follow, are 
devoted to prescribing how execution, against the moveable 
property of the debtor shall be carried into effect, eand the 
latter words of section 86 lay down that the process of 
execution in such a case shall be in a particular form given 
in the schedule. The form is in English, Iam not going 
to read the form, although it is a short one, but I wish to 
point out that the Nazir is directed by it,to carry out 
the orders of the Court, by seizure and sale of the moveable 
property. Consequently, I understand all the directions of the 
Act with regard to process of execution against moveable pro- 
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perty, to have reference solely to such kind of property as is ` 


capable of being manually seized. After the sections which are 
directed to execution against moveable property, follows section 
105, which enables the Collector, if the decree be for an arrear 
of rent due in respect of an under-tenure which is transferable 
by sale, to- sell that tenure in execution of the decree. And 
finally comes section 109, which says, that “in the execution 
of any decree for the payment of money under this Act, not 
being money. due as arrears of rent of a saleable under-tenure, 
if satisfaction of the judgment cannot be obtained against the 
person or moveable property of the debtor, the judgment-creditor 
may apply for execution’ against any immoveable property 
belonging to such debtor ;” and then follows section 110, which 
regulates theamode in which the sale of such immoveable property 
on such a contingency shall be effected. On the whole, it appears 
to me clear that the Deputy Collector has only power under 
Z—3 . 
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1868 Act X. of 1859 to sell, in execution of a money-decree, such ° 
~Ouanpea- moveable property as is capable of being manually seized, and 
egy aren he can issue process against immoveable property of any kind, 
Javyearr Bly when recourse cannot be had to the person or to the moveable 
Cyarrwest. property such as I have already mentioned. 

After this review of the powers of the Collector, if I return 
to the case before us, it seems to me that the, Collector here has 
not conformed to the provisions of Act X., of 1859. He has sold 
the rights and benefits of the plaintiff in a certain suit. To my 
mind, that ‘subject of salą cannot, by any stretch of words, be made 
to fall into the class which is designated by moveable property, 
capable of being manually seized. It may not, in any given 
case, be property at all; and even when it can be said to be of 
the natuge of property, it is not of the substance,—it is merely 

` an incident thereto, I am‘also very clear that these words, “ rights 
. and benefits,” in the suit, by themselves alone cannot be taken to 
indicate immoveable property even when the suit concerns 
immoveable property; I think I have given reasons for these 
views. I may remark by the way (although probably the 
e Civil Court could not inquire into this point), it is not shown 
to us by any thing on the record that the contingency had 
happened upon which the Deputy Collector was justified 
in having recourse to immoveable property at all. Still, 
assuming that he was so justified, as we are bound to do, 
if necessary, for the defendant’s case, I do not think that 
any thing which appears upon this record supports the alle- 
gation or gives rise to the presumption that he has, in this 
instance, sold immoveable property. I do not desire to lay down 
judicially that property which is actually the subject of a suit 
might not be passed, conveyed, or sold under phraseology, which 
would seem to make the suit itself the most important ingre- 
* dient in the subject of sale or conveyance. For instance, here 
the Gollector might, I imagine, have used words in some such 
way aa this: “the rights and interest# of the judgment-debtor in 
the immoveable property which is the subject-matter of the suit 
No. 140.” He might have used such words, asin reason ought to 
be considered as words indicating the actual immoveable property, 
to recover which the plaintiffs were suing; and if he had done so, 
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and had further followed therules prescribed for thesaleofimmove- 1868 


able property, no doubt (assuming atill that the contingency had Ceo, 
occurred which would give him jurisdiction to sell immoveable racmarsı 
property,) he would have sold the immoveable property, and y sour in 
with it, the rights of suit. But I cannot by any liberality of CsaTreRn 
construction, upon reading the MRubokaris of the Deputy 
Colleetor, come to the conclusion, that, in this case, he has done 
any thing of the kind. He has, to my mind, distinctly separated 
the rights of suit from the property in respect*of whjch the suit 
is brought. There is not, moreover, ‘as I have already said, 
from beginning to end of his -proceedings, a single thing which 
even suggests to us an idea of what the suit is about. It may 
be to recover immoveable property. If may be for breach of 
contract. It may be for vindication of personal right® There, 
is nothing whatever to show that the rights.and benefits which 
the Deputy Collector pretended to sell was property of any sort 
or kind; and it appears to me that he intended to sell them as 
something quite distinct from the property which the suit might 
‘in its result affect, and quite independently of whether the suit 
concerned moveablè or immoveable property at all. In short, I s 
can only conclude that he sold them simply as rights of suit and 
nothing more, considering them to be, as such, some sort of 
moveable property with which he could deal. This is to my 
mind manifestly wrong. I think that there is no power,under 

Act X. of 1859 given to the Collector to sell rights of suit gud 
rights of suit alone. Repeating that, as it appears to me, the 
Deputy Collector has done this in this case, and nothing else, 

and desiring again to guard myself against being supposed to 
express the opinion that the sale could not have heen effected by 

the Deputy Collector in such a way as to pass both the property 

sued for and the rights of suit, I think that the plaintiff has made 

out his claim to have the declaration for which he asks. In my 
opinion, the sale proceedings of the Collector in no way affected 

the rights of the plaintiff in the suit No. 140, and I think that 

the plaintiff is gntitled to have a declaration to this effect from 

the Civil Coart. In this view the appeal must be decreed, the 
decree of the lower Appellate Court must be reversed, and it 
must be declared that the rights and interests of the plaintiff in 


186 


1868 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L.R. 
the suit No. 140 of 1865, and the property which is the subject 


oiner i of that suit, are not affected by the sale, which was held 
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in execution of the decree passed by the Deputy Collector. 
The appellant must have his costs in this Court and in the 


Onarrert lower Appellate Court. 
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Before Mr. Justice Phear and Mr. Justice Hobhouse. 
In ns GAJADHAR PRASAD NARAYAN SING.* 


Jurisdiction—Rigat of Appeal—Fine for avoiding Service of Summons— 
Act FIII. of 1859, ss. 169, 160, and 365. 


Section 28 of Act XTX. of? 1853 haying been repealed by Act X. of 1861, a 
Jndge has wm jurisdiction mder Act VOT. of 1859 to inflict a Ane for the purpose 


* of punishing a witness who absconds, or keeps out of the way, to avoid service of / 


summons. 

By the words of section 365 of Act VIII. of 1859, the Legislature must have 
intended to give the person aggrieved by any order of a Civil Court, imposing a 
fine on him as a punishment for keeping out of the way in order to avoid service 
of summons to attend as a witness, the right of appeal to the High Court, whether 
the order be strictly referable to section 160 of that Act or not. 

THIS was an appeal from ‘an order passed by the Judge of 
Sarun, rejecting a petition of Gajadhar Prasad Narayan Sing, 
who was cited as a witness by one of the parties to a suit pend- 
ing in the Judge’s Court. It appeared that service of sum- 
mons could not be effected on this witness; and, consequently, 
the Judge ordered certain properties belonging to him to be 
attached, and also imposed a fine of Rs. 3,000. What took 
place afterwards will appear from the Judge’s decision rejecting 
the petitioner’s prayer to have the fine remitted :— 

<e The vakeels for petitioner applied by petition for the sale 
“ of the property to be postponed. The order passed was,” that 
“the sale could not be stayed, unless the fine and costs were 
“pait into Court. The amount was paid in, and the sale 
“did not take place. The vakeels nôw verbally ask that tho 
fine may be remitted, and they produce certain witnesses who 
“depose that their master had gone to Jagannath, and was 
“not at Muksudpore when the summons and proclamation 


* Miscellaneous Appeal, No, 272 of 1868, from an order of the Judge of Sarun, 
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“ were issued. Besides such evidence being wholly insufficient 1868 
* to prove the fact, the verbal applications of vakeels on such Ix ze Gasa- 
“a matter cannot be received. Under section 168, Act VIII. oe 
“ of 1859, the witness must appear in person and satisfy the Bing: 
* Court that he did not abscond or keep out of the way to avoid 
“service of summons, &c. Here the application is made on 
“ the strength of & general power of attorney, and it is mani- 
“festly quite inadmissible. The SPEUR is, consequently, 
“ rejected.” 

Against this order of the aus the petitioner appealed t to 
the High Court. 


, Dabid Krishna Sikha Mookerjee for Appellant. 


ra 


PHear, J.—(After stating the facta.) I had at first 
some little doubt in my mind, whether, or not, proceeding» 
by way of appeal was the proper’ mode of- seeking relief 
from this Court. Section 365 of Act VIII. of 1869 says, 

that “all-orders as to fines, or the levying thereof under this 
section, shall be subject to appeal,” but there are no provisions 
in the Act, singularly enough, which in themselves give authority 

to Civil Courts to impése fines. However, sections 159 and 160 
‘apply to the case of absconding witnesses, and prescribe the mode | 
in which their attendance is to be compelled, if possiblg; and 
the first of these sections does speak of levying any fine to 
which the person may be liable under the provisions of the follow- 
ing section. Then the following section, that is section 160, 
says, that the Court may defray, out of the proceeds of the sale 
of the property which has been attached, the fine which it has 
the power by any existing law to impose. So that, although, 
strictly speaking, section 160 does not give a liability to fine, 
notwithstanding that the last words of the preyious section speak 
as if it did so, still, under all the circumstances, it seems’ to me 
not unreasonable, inasmuch as there is no other way of giving 
full application go the words of section 365, to treat section 160 
as if it provided for the making of orders as to fines, as it 
certainly does provide for the levying of fines. In this 
way it appears to me, on the whole, that the Legislature must 
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have intended, by the words of section 365, to give the person 


Sales Gisa- aggrieved by any order of a Civil Court imposing a fine on him 


Naxaran as a punishment for keeping out of the way in order to avoid 


Sixe. 
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service of a summons to attened as a witness, whether the order 
be strictly referable to section 160 or not, the right of appeal 
to this Court.. 

The grounds of appeal in this instance are substantially swt 
Jirst, that.the Judge had no- power to impose a fine upon the 
witness at aj]; and the other, that he was wrong in insisting 
upon the personal presence of the witness before he would be 
satisfied as to the cause of his absence. I may as well say at 
once that it seems tô me that this second objection, provided the 
first is not fatal to the proceedings of the Judge altogether, is 
without afty real force. If the matter which is to be cleared up 
to the satisfaction of the Judge is the non-attendatice according 
e to order of a certain person, I think that the Judge.may very 
well refuse to be satisfied as to the sufficiency of the reasons for 
the non-attendance of that person, merely by the- explanation 
of a yakeel retained to appear as that person’s advocate. 
The Judge is perfectly entitled to insist upon having proper 
evidence of the facts which led to the non-attendance of the 
witness, and that evidence could hardly be furnished by the 
vakeel alone; and in most cases, probably, it might be cor- 
rectly said that the best evidence could only be afforded by 
the person whose non-attendance was complained of. .How- 
ever, after the best consideration which I have been able to 
give to the sections of Act VELI. which bear upon this case, 
I have come to the conclusion that the first objection. must 
prevail. Sections 159 and 160, as I believe, constitute the only 
enactments which apply to the case. They are both of them 
taken, verbally I may say, from the corresponding sections of 
Act XIX. of 1853, only that certain portions of ‘the original 
‘section have been omitted in these sections, and a slight addition 
has been made in place of the omission, but the result of this con- 
version is not altogether happy. . 

Section 159 provides that if the witness or other person whose 
attendance is required “ absconds or keeps out of the way for 
“ the purpose of avoiding the service of the summons, the Court 
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1868 with the exception of discharging the amount of the fine, and, in 
Is nz Gara- substitution for that which has been omitted, has been inserted the 
ICT a costs of the attachment, According to the original enactment of - 
BINS. 1853, as I understand it, the attachment was the principal object 
e in view of the Legislature. It was to be the machinery by 
which the attendance of the person should be insured, by causing 
him in the altérnative, through distraint and sale of his property, 
to pay very considerable charges, and to make good any loss 
which the party desiring his presence might incur by reason of: 
his non-attendance. The meeting the amount of the fine, was, 
as I think, subordinate to the other purposes of the attachment, 
But here, by reason of the alterations which has been effected in 
. the wording of the sections, ‘it’ seems to me that the only real 
purpose of the attachment is the providing of funds for discharg- 
‘ing the fine; because it appears to me obvious that the costs of 
oral , the attachment, if it is the costs alone of the attachment for 
aaa "which the attachment is made, is really á very trivial matter. 
Indeed I can hardly think that it occurred to the Legislature 
when it enacted the provisions of this section that'it thereby 
enabled the Court to attach just so much property as would meet 
the costs of that attachment, and nothing else, if the Court so 
_ thought fit, with no other purpose in view. At the time that 
Act VIII. of 1859 was passed, there was a law which enabled the 
* Court to impose a fine upon a witness who might abscond or keep 
out of *the way; in order to avoid service of summons, and that 
was the Act to which I have already referred, namely Act 
XIX. of 1853, section 28. A portion of section 28, which was 
omitted when section.160 was framed from it, gave the power to 
the Court to impose a fine for the punishment of a witness who 
might abscond or keep out of the way, but that section has been 
_ repealed by Act X. of 1861, and the consequence is that the 
Civil Court has now no power of i imposing a fine for the purpose 
of punishing a witness who might abscond or keep out of the 
way in order to avoid service of summons. This being so, it 
seems to me that the whole of the purpose of section 159 of Act 
VIIL is gone, for at the most the only end which that attachment 
can now be directed: to, is the sale of just so-.much property as 
will be sufficient to cover the costs of the attachment itself. 
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* .The words of section 160 do not enable the Court to levy any 
other fine out of the proceeds of the sale of the property attached, 
than the fine for the punishment of a witness who might abscond 
or keep out of the way in order to avoid service of the summons; 
and, therefore, although, as is probably the case, every Civil 
Court of competent jurisdiction has power to punish for con- 
tempt of its authority, and, perhaps, to inflict punishfnent in the 
shape of a fine, still a fine inflicted in exercise of such a juris- 
diction, and for such a purpose, is obviously not a fine within the 
meaning of the words of section 160 of Act VIII. It seems to 
me that a person who has successfully kept out of the way of all 
orders of Court and all service of process cay scarcely be said 

-to have committed a contempt of Court, for which he could, 
within the ordinary powers of the Court, be punished ey fine 

or otherwise. Indeed, it was for the purpose of reaching such 

"a case as that, and because the Court could not otherwise do it, 

that the complicated machinery of sections 159 and 160 was, as I 

supposed, first devised. With these views, I think that the Judge 

had no jurisdiction to inflict the fine in this case, and that, conse- 
quently, the fine must be remitted-and paid back to the applicant. 

I have gone, perhaps, somewhat further into the enquiry as 
to the operations of these sections than the case calls for, or 
than I at first intended; and I have said that the conclusion 
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which I draw from them is that a Judge of a Civil Court has Í 


now no longer any authority even to attach; but I desire “that 
this expression of opinion should not be taken as a part of my 
-. present decision. The application which, according to the 
grounds of appeal, is before us (and it was the same in the 
Court below) is simply that the fine be remitted ; and, therefore, 
it is enough for the judicial determination of the case for me 
„ta say, that I think this appeal must be decreed on the ground 
that this fine in question was imposed without jurisdiction, and 
consequently the Judge must be ordered to cause it to be rapaid 
to the petitioner. __ $ 


Hosnovsy,J 2 do not go so far as Mr. Justice Phear in 
reading the provisions of sections 159 and 160 of Act VIII. of 
1859 as to say, and this I understand him to say, that in fact 

. A A A~3 
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the whole of the provisions of these sections have become ae 


Innu Gasa- nullity. The question is not before us, and, therefore, I do not 
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think 1 am compelled to give my opinion as to whether ,or not 
the Judge had the power to make an order for the attachment 
of moveable and immoveable property of the appellant in this 
case to such an amount as he should deem reasonable, not being 
in excess df the amount of the costs of attachment, But I 
entirely go with Mr. Justice Phear, that the J udge had*not the 
power, as that law at present stands, to go further and to inflict 
afine. ‘Phat fine could only have been inflicted under the provi- 
sions of section 28, Act XIX. of 1853, and the provisions of 
that section ‘have been repealed, as to proceedings under Act 
VIII. of 1859, by Act X. of 1861. It follows, therefore, that 
as the Judge had no power to inflict the fine, we must direct 
that that fine be remitted. 


Before Mr. Justice Kemp and Mr. Justice E. Jackson, — 
GOPAL PRASAD v. NANDARANL* 
Registration—Act XVI. of 1864, s. 13—Deed of*Mortgage— Evidence. 


A. executed an instrument in favor of B., thereby covenanting to repay B, 
the amount of a loan together with interest, and mortgaging certain immoveablo 
property as security for repayment of the same. B.sned A. for the debt. Held, 
that the instrument did not directly create, declare, transfer, or extinguish any right 
or title in immoveable property; the land was mentioned as a collateral security, 
and, therefore, the instrament was not inadmissible in evidence under section 13 of 
Act XVL of 1864. 

Tars was a suit to recover Rs. 989-12-3, being the amount of 
principal and interest due on a bond, dated 29th Magh 1272, 
(11th March 1865), executed by the defendant, Nandarani, in 
favour of the plaintiff. The plaintiff prayed for a onreg for the 
amount of the principal and interest. 

The following is a translation of the bond ( Tamassuk ) : 

“ I, Mussamat Nandarani Kunwar, inhabitant of, and share- 
holder in Mouza Bariarpore Bandh, and shareholder in Bagi 
Gopalpore Gopinath, in Chakla Garjol, Pergurfia Bisara. Whereas 

* Special Appeal, No. 880 of 1868, from a decree passed by the Additional 
Judgo of Tirhoot, reversing a decree of the Sudder Ameen of that district” 
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“I, for the purpose of paying off my debts, and also for necessary 
expenses, have borrowed Rs. 975, from Moonshi Gopal Prasad ; 
therefore I covenant and agree that I will repay the amount, 
with interest at 2 per cent. per mensem, on the Purnamaasi 
(Full Moon) of Phalgun. 1272 Fasli, (1865), and take back 
this bond. And until the repayment of the said amount of 
principal and interéet, my shares which I inherited from my 

- mother, and of which I am in possession, of the property 
mentioned below, I pledge (Mutfool) and mortgage (Must 
guruk) the same. In no way and by nó means shall I, by any 
instrument in writing, sellor mortgage the same., If I do so, 
the act will be invalid. Therefore, I execute this bond that 
it may be of service in time of need.” » 

Nandarani Kunwar raised the defence (inter alia) that under 

. section 13 of Act XVI. of 1864 the suit would not lie, as the 
deed had not been registered. 
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The Sudder Ameen held, that section 13 of Act XVI. of 1864, s 


was not applicable, and gave a decree to the plaintiff for the 
amount claimed, and declared that on failure of payment by the 
defendant, the platntiff was entitled -to realize the amount 
-decreed. out of the profits of the property given in security. 

On appeal, the Judge held, that the instrument was not a mere 

bond; it pledged in security for the loan certain landed pro- 
perty belonging to the borrower; sucha deed was not one of 
.which the registration was optional under section 13 of Act XVI. 
-of 1864; and inasmuch as the property might be sold in 
satisfaction of the debt due upon the bond, the instrument 
came within the purview of section 13, He reversed the 
decision of the lower Court, F 


The plaintiff appealed. to the High Court. 


Baboo Bama Charan Banerjee, for appellant, contended that 
the document in question was not of a nature which rendered 
registration compulsory, and it was therefore admissible in evi- 
dence,— Udaya Ghand Jana v. Nitai Mandal (1). At least, it 
was admissibl@ for the purpose of trying the case as a suit for 
money lent, 

Q) 9 W.R, 1. 
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Baboo Kali Krishna Sen for respondent.—The bond created; ° 
if not a present, at least a future and contingent right to land. 
After the execution of the bond, defendant’s right to dedl with 


' the property had, been extinguished, or survived only to the . 


extent of creating any incumbrance subject to the plaintiff’s 
lien. The case of Udaya Chand Jana v. Nitai Mandal (1) is not 
applicable. There the suit was brought in aeCourt (Small Cause 
Court) which had no jurisdiction to pass an order regarđing real 


property. | 
The judgment of the Court was delivered by 


JaoKson, J.—Thedower appellate Court has dismissed the - 
plaintifi’s suit, which was to recover a certain sum of money - 
due upon a bond, on the ground that this bond ought to have 
been registered, and that it was not registered. The bond 
appears to have stated not only that the money would be repaid, 
but also that certain lands should be held to be pledged for the 
repayment of the loan in ease it was not paid. The question 
at issue is, whether a bond of this descripti¢i must be registered 
or not undér. section 13 of Act XVI. of 1864. | i 


In Udaya Chand Jana v. Nitai Mandal (1), it was held that 
the registration of such a bond was not compulsory. It appears to 
us also, that-this document does not directly create, declare, transfer 
or extinguish any right or title in immoveable property. The 
land is mentioned in the bond as collateral security. But the 
bond goes no further. It follows that the registration of the 
bond was not-compulsory. Holding this opinion, we think that 
the Judge should have proceeded to try. the questions raised by 
the plaintiff on the merits. We, therefore, remand this case to 
the lower Appellate Court for trial on the merits) and a fresh 
decision. ich 


Q) 9 W, R, 112. 
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Before Mr. Justice L. S. Jackson and Mr. Justice Glover. 
RAJA NILMANI SING v. MADHAB SING.* 
Service Tenure—Arrears of Rent—Liability of Successor. 


As, the holder of a*sérvice tenure subject to'a quit-rent to the zemindar, dicd, 
leaving his rent for the last three years unpaid. B., his son, succeeded him in the 
tenure. Held, that the zemindar could not sue B. as A.’s, successor in tho tenure 
for A.’s arrears of rent. e 


Tars suit was for recovery of arrears of rent of a holding, 
from 1270 to 1272 (1863 to 1865). It was admitted that the 
rents accrued during the life-time of the father of the defendant. 

The defendant contended that the jaghir in dispute was a 
mere service tenure, similar in all respects to Ghatwali hold- 
- ings, and that he did not obtain possession of it till 1273 (1866)s 
and was, therefore, not liable for any rent which fell due prior 
to his succession to the same. , 

“The Deputy Commissioner found that the “holding of the 
defendant was 'a mere service tenure, held, in lieu of pay, for 
Police services rendered to Government, and subject to a quit- 
rent payable to the zemindar.” He dismissed the plaintiff's suit. 
On appeal, the Judicial Commissioner relying upon Nilmani 
Sing v. Government (1) awarded to the plaintiff rent for pne year 
only, i. e. for 1272 (1865), prior to the taking possession of the 
jaghir by the defendant on the death of his father. 


` The plaintiff appealed. 


Baboo Bama Charan Banerjee, for appellant.—There was no 
question that the. tenure was hereditary, and the defendant 
succeeded to it as heir to his father. The son was bound by 
law to defray ‘the debts contracted by the ‘father from the 
proceeds of the property which he inherited from thé latter. 
The lower appellate Court was, therefore, wrong in holding 
that the defengant was not liable for arrears of rents for the 


- =e 
* Special Appeal, No..870 of 1868, from a decree of the Judicial Commissioner 
af Chota Nagpore, modifying a decree of the Deputy Commissioner of Manbhoom, 


(G) Mar., 308, — 
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1868 whole period of three years. The jaghir in question was 
pena nee 


Rasa Nit- found to be in the nature of a Ghatwali holding; as such, the 
MANI Bixa 


y rents which accrued thereon formed a charge upon the ton'ure 
Manan itself, and the defendant succeeded to it subject to that charge. 
e > . 


Baboos Mohjni Mohan Roy and -Taraknath Sen, for res- 
pondents, were not called upon. ° 7 


~ The judgment of. the-Court was delivered by 

JACKSON, J.— This is a suit against a jaghirdar to -recover 
arrears of rent, accrifing in the time of the defendant’s predeces- 
sor in the jaghir. The lower appellate Court, on the authority 
of Nilmani Ging v. Government (1) has declared that the defend- 
ant is liable for no more than one year’s arrears, and the plaintiff 
appeals specially, seeking to show that the defendant, present 

jaghirdar, is liable for the whole arrears of three years. 
It appears to us that the case cited is not precisely in 
point; but there is a case which has been referred to in 
° the argument, Binod Ram Sen v. The Deputy Commissioner of 
the Sonthal Pergunnas (2) which seems to have an impor- 
_ tant bearing on the question; that, it is true, was a case 
connected with the Ghatwali tenure of Beerbhoom, and decided. 
with reference to the provisions of Regulation XXIX. of 1814; 
but we think that the considerations which influenced the Court’s 
decision in that case are exactly applicable to the present case. 
The tenure on which the arrears accrued was a service tenure, 
and the rent payable by the holder, is, we may assume, 80 
calculated as to remunerate the holder for service which he is 
to perform, and also to provide for his maintenance and necessary 
expenses. If the landlord neglected to realize the rent from the 
former incumbent year by year, and should seek to recover the 
arrears of several years at once from the new jaghirdar, he will 
necessarily be deprived of the funds which will enable him to per- 
form the service, and to support himself as originallg contemplated, 
It appears to us, therefore, that the suit against th8’jaghirdar, 
on account of arrears, unpaid by the predecessor, ought to fail. 

á l (1) Mar., 308, (2) 7 W. Re, 178. 
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Plaintiff, it should be observed, has not sued the defendant, as 
the legal representative óf the late jaghirdar, so as to make 
him liable to satisfy the arrears out of any assets other than 
the tenure which may have come to the defendant, but sues 


him simply as jaghirdar. The special appeal must be dismissed ' 


with costs, 


Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Mitter. 
PRAHLAD MISSER v. UDIT N ARAYAN SING.” 
Registration—Deed of Morigage—Prioriity—Act XXIX. of 1843, s. 2. 


The purchaser under a decree for sale in satisfaction ot 2 registered mortgage is 
entitled in priority to the purchaser under anéther decree for sale in satisfaction 
of another unregistered mortgage, although the latter mortgage hp of an earlier 
date. $ 
i Maharaja Maheswar Sing v. Bhikha Chowdry (1) commented on. i 

Tars was a suit for confirmation of possession by setting aside 
an auction sale, and for mutation of names in the Collectors 
book in respect of Mouza Mahawari. - 

The facts werg as follows :— 

Raja Ramprakash Sing borrowed Rs. 5,000 from one Shiu 
Narayan, for which he executed a deed of mortgage, dated 7th 
November 1863, in favor of the latter, whereby he pledged, as 
- security, certain properties, of which the village in dispute formed 
` aparte The deed of mortgage was duly registered. ° On the 
25th March 1864, a decree was obtained upon the bond, and 
the mortgaged properties were declared liable to be sold in 
satisfaction of the debt. The mouza, the subject of the pre- 
sent suit, was attached, on the 12th April 1864, in execution of 
that decree, and was purchased by the plaintiffs (appellants) 
in this case, on the 28th September 1864. Raja Ramprakash, it 
was alleged by the defendant (respondent), had executed another 
deed of mortgage in favor of Udit Narayan, brother of the 
other mortgagee, Shiv Narayan, on the 7th of June 1859. 
This deed was not registered. On the Ist July 1864, Udit 

* Special sped, No. 2940 of 1867, from a decree of the Judge of Shahabad, 
reversing a decree of the Moonsiff of Shahabad. 

(1) Case No, 645 of 1865, 5th Feb, 1866, 
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Narayan instituted a suit upon this deed, against Raja Ram- 
prakash Sing, for recovery of the principal, together with interest,’ 
by the sale of the mortgaged properties, The defendant, Raja 
Ramprakash Sing, at first denied the execution of the bond, 


- „but subsequently admitted that the sum as claimed together 


with costs, was due from him to the plaintiff, which he covenant- 
ed to pay by “nstalments. A deoree was accordingly passed 
on the 30th of July 1864, in favor of Udit Narayan. In ex8cu- 
tion of the decree, Mouza Mahawari, the property in dispute, 
was put up te sale, and purchased by the decree-holder, Udit 
Narayan, himself, in satisfaction of his debt, on the 10th 
March 1865. ° , 

The plaintiffs (appellants) in the present case had preferred 
a claim to the mouza, under section 246 of Act VIII. of 1859, 
but the Court had disallowed their claim. They, therefore, 
instituted this suit to set aside the sale to Udit Narayan, 
on the ground that the deed on which the decree was passed, 
was a collusive and fraudulent deed. 

The defendant (respondent), Udit Narayan, denied the 
allegations of the plaintiffs, and contended that his deed was a 
genuine document, the execution of which was long anterior to 
that of the bond held by Shiu Narayan, and that the plaintiffs 
only bought the rights and interests of the judgment-debtor, 
subject to the lien created by the firat mortgage. 

The Moonsiff found that the bond held by Udit Narayan 
was fraudulent and collusive, and accordingly gave a decree for 
the plaintiffs, setting aside the second auction sale. 

On appeal, the Judge being of opinion that there were . 
no grounds for pronouncing the deed fraudulent or collusive, 
‘reversed the decision of the Moonsiff. ` l 

The plaintiffs appealed, on the ground, among others, that as 
the deed of mortgage to Shin Narayan was duly registered, but 
the other deed of mortgage was not, though the latter professed 
to be earlier in- date, they were entitled, in priority to the 
defendant, by virtue of section 2 of Act XIX. of 1843. 

w = 
- Baboo Annada Prasad Banerjee (with him Baboos Mahesh 
Chandra Chowdry and Purna Chandra Shome) for appellants, 
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in support of the above ground of appeal, cited Srinath Bhatta-- 1868 
í charji v. Ram Kamal Gangopadhyay (1). ae 
á D v. 
Baboo Kali Mohan Das (with him Baboo Mohini Mohan we 
Roy) for respondent.—The second mortgage, executed in favor ° Swe. 
of Shiu Narayan, was subject to the incumbrance çreated by the 
first mortgage; and the plaintiff only purchased the property 

subject to the rights of the defendant as first mortgagee. All 
that he acquired by his purchase, was the equity of redemption 
of the judgment-debtor. The sale, helẹ on the 10th March 1865, 
transferred the entire interest of the judgment-debtor to the 
defendant, not as if stood at the time of th8 sale, but as it had 
originally existed when the said property had been hypothecated 
to him. It was held in the Full Bench Ruling, *Maharaja, 
Maheswar Sing v. Bhikha Chowdry (2), that a registered deed 

of sale does not necessarily, under Act XIX. of 1843, invalidate + 
a prior unregistered document when it is otherwise valid and 
genuine. 


. The judgment of the Court was delivered by | j 


Pracoox, C. J.—The appellants, the plaintiffs, purchased the 
land on the 28th of September 1864, under a decree of the 
25th of. March 1864. That decree was obtained on a merigage 
bond dated the 7th November 1863, and declared that the 
premises were liable to be sold in satisfaction of that mortgage 
bond. The mortgage bond of the 7th of November 1863 was 
duly registered. The defendant purchased on the 30th of March 
1865, under a decree in his own favor dated the 30th of 
July 1864. That decree was on a mortgage bond dated the 
7th of June 1859, which was not registered. The defendant’s 
title, therefore, depends upon a purchase under a decree later in 
date than the decree under which the plaintiff purchased; but . 
that decree, though later in date than the other decree, was for 
the enforcementgof a mortgage bond of earlier date than the 
` mortgage b8hd which was the subject of the suit under which 
the plaintiff purchased. But the mortgage bond which was the 

(1) 10 Moore’s I. A., 226. (2) Case No. 645 of 1865, 5th Feb, 1866, 
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subject of the suit under which the defendant purchased, ` 
though of a date earlier than that of the other bond, was not 
registered. ` 
Now it appears to us, that a purchaser under a decree obtained 
upon a mortgage bond ordering the mortgaged. property to be 
sold in satisfaction of the mortgage debt does not purchase 
merely the rights and interests of the debtor, but he obtains the 
right which the mortgagee brings to sale by virtue of the decree. 
The questign is,*whether the purchaser under a decree for 
sale in satisfaction of a registered mortgage of a later date, is, 
or is not, entitled to priority over the purchaser under a decree 
enforcing’ an unregistered mortgage of an earlier date. It 
appears to us, that thé rights of the purchasers under ‘such 
decrees mftst depend upon the priority of the rights of the mort- 
gagees in satisfaction of whose charges the sales are made. 

* A Full Bench Ruling, Maharaja Maheswar Sing v. Bhikha 
Chowdry (1) has been referred to for the purpose of showing 
that a registered deed of sale does not, by virtue of the 
provisions of Act XIX. of 1843, invalidate a prior unregistered 
mortgage. But that decision depended upon’the very peculiar 
wording of Act XIX. of 1843, and the circumstances under which 
that Act was passed repealing Act J. of 1843 which was 
differently worded. That decision was, that a registered deed of 
sale ded not invalidate a prior unregistered mortgage, not 
that a registeted deed of sale would not have priority over- an 
earlier unregistered deed of sale, or that a registered mortgage 
would not take priority of an earlier unregistered mortgage. We 
have no doubt that, notwithstanding that decision, a registered > 
mortgage does take priority of an unregistered mortgage. 
The question turns upon section 2, Act XIX. of 1843, (2) which 


(1) Case No. 645 of 1868, bth Feb. 1866. 

(2) Section 2 of Act XTX.of 1843 enacts, 
that “from the Ist day of May, then last 
past, every deed of sale or gift of lands, 
houses, or other real property, a memorial 
of which has been or shall be duly regis- 
tered according to law, shall, provided 
its anthenticity be established to the 
satisfaction of the Oourt, invalidate any 


t 


reS 


other deed of sale or gift for the same 
property which may not have been regis- ` 
tered, tmd whether such second or other 
deed shall have been executed prior or 
subsequent to the registered deed; and 
that from the HA dem every deed of 
mortgage on land, houses, and other real 
property, a memorial of which has been 
or shall be duly registered according to 
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was the section on which the Full Bench Ruling was founded. 1868 __ 

‘These mortgages were made subsequent to the Ist May 1843 : PR LUTAD 7 
s LIBSET 

the’one on the 7th November 1863, and the other on the 7th v. 


“of June 1859. Iti is, therefore, clear that the register ed mort- aoa 


gage took priority over the prior unregistered mortgage, and Sme 
that the purchaser, under. the decree which ordered a sale in 
satisféction of the mortgage which had priority, hasa preferable 
right to the purchaser under the execution of the decree of the 
other mortgage. Under these circumstances, the plaintiffs are 
entitled to priority, the second mortgage having priority over 
the unregistered mortgage of éarlier date. . 

The decision of the lower appellate Court is reversed, and 
the decree of the first Court upheld, with costa of this appeal, 

and costs of the lower appellate Court. ` 


Before Mr. Justice Loch and Mr, Justice Glover. 
LALA CHATRANARAYAN v. UBA KUNWARL* Aug. 26. 
“Reversioner—Ancestral Debt—Sale by Son's Widow. 


A. died leaving B., a grandson by a son deceased, O., the widow of another son 
deceased, and D. and E., sons, him surviving. AN four held separate possession of 
their respective shares in the estate. C. sold her share, for Rs. 995, to pay off a debt 
of A’sof Ra. 670. D. and E. having waived their rights, B. sued as reversioner to 
est aside the sale made by ©. Held, that C. did no wrong in selling her dhare to 
pay off the debt, and the mere fact that she sold it for more than fhe amount of the 
debt, did not render the sale invalid. 


Jitaram had four sons,—(1) Newal Sing, father of Lala 
Chatranarayan, the plaintiff; (2) Sibnarayan; (3) Bidya- 
nanda; (4) Prabhunarayan. Newal Sing and Sibnarayan pre- 
deceased Jitaram. Sibnarayan’ left a widow, Ajnas Kumari. 


law, and provided its authenticity be mortgage shall se been executed prior 
established to the satisfaction £ the or subsequent to the registered mortgage, P3 
Court, shall be satisfied in preference to any knowledge or notice of any such 
any other mortgage on the same pro- unregistered deed or certificate alleged 
perty, which may nodhave beon register- to be had by any party to such registered 
ed, and whether such second or other deed or certificate notwithstanding.” 


- * Special Appeal, No. 750 of 1868, from a decree of the Principal Sudder 
Ameen of Bhangulpore, affirming’ a decree of a Moonsiff of that district. 


i c c3 ° 
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Jitaram died leaving him surviving, the plaintiff, Ajnas, Bidya- 


Lara Caa- nanda, and Prabhunarayan. Plaintiff sued to set aside ẹ eale 


TRANARAYAN 


v. 
Usa Kus- 
WARI? 


made by Ajnas Kumari of her husband’s share in the family 
estate, and for declaration of his right as reversioner, alleging 
that his uncles, Bidyananda and Prabhunarayan, had waived 
their claims.’ Plaintiff also alleged that he and Ajnas were in 
joint possession of the share sold. Ajnas’ “defence was that 
plaintiff, and she, and her husband’s surviving brothers were 
each in sep&rate possession of their shares; that she sold: the 
property to meet a debt of Jitaram’ s, and that plaintiff could 
not bet aside the saje. ; 

The lower Courts found, as a fact, that plaintiff, his uncles, 
and Ajnag Kumari lived ‘separate in estate; that Ajnas had bond 
“fide sold the estate to pay off a debt of Jitaram’s and performed. 


„ necessary religious duties; and they dismissed plaintiff's suit. 


On special appeal, the plaintiff urged that, as the debt was 
one for which the whole estate of Jitaram was liable, defendant, 
Ajnas, was not warranted in selling her sharé to pay off the 
whole of it. She ought only to have sold enough to meet one- 
fourth of the debt. - 


Baboo Boodh Sen Sg for appellant, 
Baboos Kali Krishna Sen and Nilmadhab Sen for respondents. 
The judgment of the Court was delivered by 


Loca, J.—It has been urged that even if there was a legal 
necessity for the sale of this property for payment of the ancestral 
debt, yet as there were other heirs who held portions of the 
ancestral property, the defendant should have only sold so much 
as covered her portion of the debt, and should not have sold the 
avhole which was in her possession. The debt was one for which 
the whole of the ancestral property was liable to be sold, and 
if there was any necessity to sell,ewe do not see that she has 
done wrong in selling her share, in order to pay off that debt. 

It has been pointed. out to us, that the defendant sold the 
property for the sum of Rupees 995, and that the “ancestral debt 
‘amounted to Rupees 670, consequently it is contended there was no 


. necegsity for selling the whole, and the sale is consequently invalid. 


. 
D 
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We do not think that there is any force in the argument, The 1868 
-mere fact of the property being sold for a higher price than the Laxa sana 
amount of the debt to liquidate which it was sold, is not a 
reason for considering the sale invalid, when the purpose for Uaa ex 
which the sale is made, namely, the payment of the ancestral j 
debt, is quite legal. | ` . 

Unrtder this viety of the case, we see no reason for interfering 
with the order of the lower Court, and we eae the special 
appeal with costs. - . 


7 A ` e 
Before Mr. Justice L. S. Jackson and Mr. Justice Mitter. 


RAM CHANDRA JANA v. JIBAN ‘CHANDRA JAVA" 1868 
- Aug. 26. 





ae en aay eee, Seas E T to bring Sutt—Interest in Land— Parties, 


‘A. erected an embankment acroas a river, in consequence of which, lands let ° 
by B. to ryots were overflowed, and the crops lost. The ryots paid rent to B. only 
when crops were reaped from the lands. Held, B. had such an interest as to 
entitle him to sue A. for damages. 

THIS was a sutt to recover damages on account of injury ° 
alleged to have been caused to the crops of plaintiff’s (respondent’s) 
ryots, by the defendants (appellants) who, it was alleged by the 
plaintiff, had constructed an embankment, across the river 
Puranga, below the mouth of Jamtola Kbal, which arrested 
the course of the water, whereby the lands of his (plaintiff ’s) 
farm were inundated. 

The defendants denied the right of the plaintiff to sue for 
damages, and set up that the so-called embankment was an old 
band, re-erected on ita former site; and that it did not cause water 
to flow over the farm of the plaintiff; but that the injury com- 
plained of was the result of excessive fall of rain and plaintiff's 

own neglect to dam up the mouth of the Jamtola Khal. 

' The Principal Sudder Ameen held, that the plaintiff had | 
sufficient interest in the lands which entitled him to institute ` 

_this suit; that the defendants had constructed a new band, of 
considerableeheight, running across the river, which created 


* Special Appeal, No. 8099 of 1867, from a decree of the Judge of Midnapore, 
affirming a decree of tho Principal Sudder Ameen of that district, 


. 
. 
. 


"with him) for respondent.—Both the lower Courts™have clearly: 
-found that khamar lands of the zemindar were let out to plaintiff, 
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total obstruction to the passage of water; that the damages 
sustained by plaintiff could not be attributed to a heavy fall of 
rain, for if the band had not existed, or even if an opening had 


been left on one side of the embankment, water would easily have 


escaped; and, lastly, that from the very beginning, the acta of 
the defendants were not only wrongful but malicious: He also 
found that the rate at which the ryots pai their rents o the 
plaintiff, was 1 rupee 8 annas per biga, when they succeeded 
in reaping the harvest; that out of 1,500 bigas of land, by reason 
of the overflow of water, the crops of 125 bigas only were secured ; 
and, therefore, that in assessing damages, the plaintiff was entitled. 


to recover them in® proportion to the amount of rents which he ` 


would have received hafl the produce of the whole area been 
raised. he Principal Sudder Ameen gave a decree for the 
plaintiff accordingly. : 
The Judge, on appeal, confirmed this decision. 
The defendants appealed. 


Mr. Allan, (Baboos Ashutosh Dhur, and Bhawani Charan: 


Dutt with him) for appellants—The plaintiff has not tliat 
amount of interest in the soil which gives him a right to sue. 
The proper persons to have instituted this suit, would have 
been the ryots whose crops are alleged to have been destroyed 
by the erection of the band.. The damages are too remote, be- 
cause the injury to the crops of: the ryots was rather the 
consequence of the operation of natural causes than the acts 
of the defendants, inasmuch as the inundation was caused by 
excessive fall of rain. The defendants were justified in damming 
up the river for the purpose of irrigating their land. The area 
of the land, which was alleged to have been endamaged by the 
overflow of water, was greater than that covered by the plain- 
tiff’s potta, therefore he was not entitled to assess damages on 
that quantity of land. 6 


Baboo Anuhul Chandra Mooherjee, (Baboo Kgliprasana Dutt 


who sub-let them again to the ryots, on this agreement that 
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-they would cultivate the lands and pay rents to the plaintiff at 1868 
the Tate of 1 rupee 8 annas per biga, provided the harvest Rax Cmax- 
_ grew. The plaintiff, therefore, liad a right to institute this suit. een 
The damages sustained by the plaintiff are not too remote. aoe 
His loss was attributable to the acts of defendants, which were Vin 
` also malicious. The proper measure of damages in this case 
is thesamount of rents which plaintiff would have received 
from his ryots, had they succeeded in sowing the crops and 
reaping the harvest. a 


The judgment of the Court was delivered by , 


Jackson, J.—We think the decisién of the Court below 
must be affirmed. The plaintiff had auch an interest uf the land , 
- and in the crops as fully entitled him to maintain the suit. The 
act done by the defendant was, doubtless, such as to make him + 
liable in damages. Indeed; the contest in the Court below was 
snot upon this point. It was not contended that the damage 
caused to the plaintiff could not be directly traced to the act of 
thé defendant. The whole case for the latter was that he had 
done no more than keep up an old existing embankment, in 
which matter the Courts below have expressly found against him. 
Then as to the assessment of damages, it is urged that the 
area of land, on which the damage was computed, is largey than 
that which the plaintiff's potta covers: we think that is no `~ 
concern of the defendants. The area of land cultivated by 
the plaintiff's under-tenants was ascertained on a local investiga- 
tion. The rate per biga was not disputed, and the amount, 
therefore, is not a matter which we can deal with in special 
appeal. . l 


The appeal must, therefore, be dismissed with costs. 
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Before Mr. Justice L. S. Jackson and Mr, Justice Miter, + 
Fe BUHAL SING CHOWDHURY v. BEHARILAL.* 
Resisting execution of Decree—Act VIII. of 1859, ss. 229 § 230. 


A. and B. obtamed a decree for possession of land against ©. On thoir proceeding 
to execnie their decree, D., who was in possession, pisented a petitioe to the 
Moonsiff, complaining that they were thereby attempting unlawfully to interfere 
with his possession. The casó was tried, on remand from the Judge, as a suit under 
the provisions ¢f s. 229 of Act VIL. of 1859. Held, per Jackson, J—That as the 
decree-holder had not complained that the Officer of the Court had been obstructed 
or resisted by the claimant, the case did not fall within s 229 of Act VITI. of 
1859; and, therefofe, the Court had not jurisdiction to take summary cognizance of 
the case. Por Mitter, J J°—This objection, taken for the first time on special appeal, 
aid not affect the merits of the sase or the jurisdiction of the Court. 


BEHARELAL and GANORILAL had obtained decrees against 
“one Mitrajit Sing, for possession of land of Mouza Farid- 
pur, on the 19th December 1865. LBeharilal claimed under 
a mokurrari potta dated 28th August 1864, from one Rasulan, 
in respect of twwo-anna-six-dam share of the Mouza; and 
Ganorilal, under a similar potta, dated 2nd October 1864, from. 
ove Dularu, in respect of two-anna shard of the aforesaid 
Mouza. On their seeking to execute their decrees, Than 
Sing, the present plaintiff, preferred an application to the 
Moonsiff of Behar, complaining that the decree-holders in taking 
out exgcution were attempting unlawfully to “interfere with his 
possession.” ‘The objections stated in his petition were, that 
the decrees held by Beharilal and Ganorilal, as well as the 
mukarrari leases set up by them, were collusive; that they were 
not entitled to possession of the lands, for that Rasulan and 
Dularu, the alleged lessors of the decree-holders, had executed 
in favor of the plaintiff a registered mukarrari potta of a 
prior date, viz. the 18th September 1862, for their respective 
shares of the Mouza in question; and that under this potta 


e the pétitioner was all along in possgssion. He prayed “ that 


a complete investigation might be made in the case, and that 
he might be protected from the wrongful inigrference of the 
decree-holder.” 2 


* Special Appeal, No. 464 of 1868, from a decrece of the Principal Sudder 
Ameen of Patna, reversing a decree of the Moonsiff of that district, ' 
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Act “VIII. of 1859, was not applicable to the case, and he £ 


v. 
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The Moonsiff rejected the application of the plaintiff on the 1868 
18th May 1866, holding that the provision of section 230, Bunar Sme 


HOWDHRY 


referred the plaintiff to a regular suit. Britaniar. 


On appeal, the Judge held, on the 13th February 1867, that 
the application was not under section 230, but under section 229 
of Agt VIII. of 1859, and remanded the case to the Moonsiff 
for trial. 

On remand, Rasulan and Dularu were emade, parties to 

- the suit. Beharilal and Ganorilal contended that the lease 
propounded by the plaintiff .was never delivered to him in 
consequence of his having failed to pay the cnsideration-money’ 
fixed therein; and that the mukarrari pottas which they set 
up were actually executed in their favor by Raeulan and, 
Dularu in 1864, who were in want of money. Rasulan and 
Dularu supported the allegations of the decree-holders, Be- e 
harilal and Ganorilal. The Moonsiff gave a decree for the 
plaintiff on the merits. On appeal, the Principal Sudder Ameen 
reversed this decree. . 
_ The plaintiff, Titan Sing, appealed to the High Court. The 
defendants, decree-holders, under section 348 of Act VIIL of 
1859, raised a preliminary objection, namely that the whole 
proceedings were illegal, as there was no complaint made before 
the Moonsiff that any resistance or obstruction had been pffered 
to the officer executing the decree. . 


Baboo Anukul Chandra Mookerjee (with him Baboo Hem 
Chandra -Banerjee) for appellant.—Plaintiff’s claim -is clearly 
contemplated. by the provision of section 229. The word 
“ resistance ” referred to in that section, cannot possibly mean 
actual resistance by force of arms, in the literal sense of the 
word. A party, who is in possession of a property on his own 


account, is entitled to seek the benefit of that section, when he , 


is apprehensive that his possession is likely to be disturbed in 
‘execution of a feeree held against another. The plaintiff is 
entitled to appeal specially against the decision of the Principal 
Sudder Ameen. Whether the provisions of section 229 exactly 
tally with the circumstances of -plaintiff’s case or not, is imma- 
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1868 terial, as the defendants cannot point out that they have been 

, Bonar Sine in any wry prejudiced by the lower Court’s treating this case 
ener as one falling under section 229. But the defendants not 

Benarian haying urged such an objection in either of the Courts below, 
e ° are precluded from raising it for the first time in special appeal, 


it is now too late for them to profit by such a technical objection. 


Mr. C. Gregory for respondent.—Sectiows 229 and 230 are 
the two sections that have any bearing on the case of the 
plaintiff. He cin come in under section 230 of Act VIII. of 
1859 only, when he was Wispossessed of his lands in execution 

.of a decree held against a third‘party. But he does not allege 
that he was ousted by the decree-holders. Therefore, section 230 
is not applicable to his case. Nor can he avail himself of the 

-provision” of section 229. It contemplates a case, where the 
officer deputed to execute the decree informs the Court, that a 

* third party other than the judgment-debtor, who was in’ bond 

Jide possession of lands (the subject of decree), was offering 
resistance to the carrying out of execution. That section pre- 
supposes an obstruction or resistance in some shape or other. 
But there is no allegation that the petitioner offered any obstruc- 
tion to the execution of the decree. Thus plaintiff’s case does 
not fall within the purview of either of the above sections, 
Therefore the lower Courts acted wholly without jurisdiction 
in treating this case as one contemplated by the provisions of 
either section 229 or 230. 


Jackson, J.—This case appears to me so clear that, but 
for the contrary opinion of Mr. Justice Mitter from whom I 
am sorry to dissent, I should have nodoubt upon it. Section 229 
is the last of four sections of the Civil Procedure Code 
which deal with cases of obstruction to execution’ of decrees 
for immoveable property. The first of these sections (226) is 

e in these words: “ If in the execution of a decree for land or 
“other immoveable property, the officer executing the same 
“ shall be resisted or obstructed by any persouy the person in 
‘whose favor such decree was made, may apply“to the Court, 
“ot any time within one month from the time of such resistance 
* or obstruction. Tho Court shall fix a day for investigating 
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“the complaint, and shall summon the party against whom the 1868 
complaint is made to answer the same.” Therefore, the Bomar Sixe 
section supposes obstruction or resistance actually made, and wae T 
in such case it enables the party in whose favor the decree was Bynum 
made to complain of it, and from his complaint the party against + , 
whom it is made is to be summoned. It will be seen through- 
out these four sections that the person creating the obstruction 
is dealt with, as the party complained of or defendant, in the 
enquiry which is to follow, as the case may,be. For sections 
_ 227 and 228 deal with the case in which the party obstructing 
is a‘defendant in the suit,, or some person at his instigation. 
Under section 227, in such case, the Court “may pass such orders 
as may be proper under the circumstances of the case ;” and by 
section 228, if the Court be satisfied in such cage that the 
resistance or obstruction was without any just cause, it may 
commit the person obstructing to custody. Under section 229,, 
we havea different class of cases, in which the person com- 
mitting the obstruction ig some one “other than the defendant 
claiming bond fide to be in possession of the property on his 
own account, or on account of some other person than the . 
defendant,” and in these cases the claim is to be numbered and 
registered as a suit between the decree-holder, as plaintiff, and 
the claimant, as defendant; “and the Court shall proceed to 
investigate the claim in the same manner and with the like power, 
as if a suit for the property had been instituted hy the decree- 
holder against the claimant,” that is to say, reversing the position 
which the claimant (special appellant) has assumed in this case, 
for he seeks to be dealt with as plaintiff, whereas the claimant 
in section 229 is to be the defendant. : 

- Under section 230, which deals with a distinct class of cases, 
viz., “where any person other than the-defendant shall be 
dispossessed of any land or other immoveable property in execu- 
tion of a decree,” such person may apply to the Court; and if, 
it appear that he has probable ground for his application, he is 
made plaintiff, gnd the decree-holder, defendant; and the matter 
is investigafed as in a suit so framed. That section, it is 
admitted, will not apply in the present case, and the sole question 
is, whether the case can be brought under section 229. 
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It has been’ said that this objection has been taken now for 


Bomar Sma the first time; it has also been said that the objection is tech- 


CHOWDHRY 
v.. 


nical, and one which cannot be entertained in conformity*with 


BEHARMSL. section 350 of the Code; and further, that to entertain it now 


would be an act of injustice to the special appellant, because if 
it had been taken in the first instance, the special appellant 
might have gone into the Mofussil, made actual resistance, and 
so committed a misdemeanour. With great deference, I think 
that the objection has not been taken too late. The application 
was not made under section 229, but, atleast as it was understood, . 
and doubtless intended, under segtion 230. The Moonsiff in 
the first instance wefused to entertain the application, holding 
that section 230 was noteapplicable. The Judge decided that 
the application is entertainable not under section 230, but under 
$29, and remanded the case for trial. In this state of things, 
„the decree-holder’s remedy was, it may be said, by special appeal. 
But it has been held that a party is not bound to appeal specially 
to this Court under a mere interlocutory order, but may reserve 
such objection to be urged in the appeal against the final order. 
I think, if the opposite objection had now bten made by the 
claimant, namely that section 230 did apply, it would be now 
in time. - 
Now, as to the observation that the objection is technical and 
not entertainable ‘by reason of section 350, the latter part of 
that section isin these words :—“ But no decree shall be reversed 
*ec or modified, nor shall any case be remanded to the lower Court, 
“on account of any error, defect, or irregularity either in the 
< decision or any interlocutory order passed in the suit not affect- 
“ ing the merits of the cage or the jurisdiction of the-Court.” The 
phrase “ jurisdiction of the Court” is, no doubt, one which | has 
been very much misapplied, but it is fully applicable in this 
case. The question which the special appellant desired to bring 
under the cognizance of the Court, was one which had not been 
investigated in the previous suit. It was one which, if he 
desired to have it investigated under ordinary circumstances, 
he ought to have brought-in the form of a suit comMencing with 
r plaint on the prescribed stamp; but under the circumstances 
set forth in section 229 or 230, he might be enabled to bring his 
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case under the cognizance of the Court otherwise than by 1868 
regular suit, but only under such circumstances. Section 230 Bunar Siwa 
admittedly would not apply; and, therefore, the appellant claimed et at 
to bring his case under section 229; and asthe claim, in my BstaRtan 
opinion, could not be made under section 229, I think the error ° °, 
was one which affected the jurisdiction of the Court to take 
Summary cognizanee of the case. 

It is suggested that the word “ resistance” does not necessarily 
mean resistance by force. I fully agree in this opipion. It is 
only necessary to bring the case within section 226 and the 
following sections, that the officer of the Court shall have been 
obstruated and resisted, and in consequence‘of that the decree- 
holder shall have complained. That is hot the case in the present 
instance. I think that the application was one which the appel- 
lant was not entitled to make. I am of opinion that the Judge’s 
order wag erroneous, aud that the proceedings should be set aside. ° 

I regret very much that my learned colleague is of a different 
opinion; but under the 36th section of the Letters Patent, I have 
no option but to give effect to my judgment, and to direct that 
the special appeal Be dismissed with costs. . 


Mirter, J.— The plaintiff, now special appellant before us, 
preferred an application to the Moonsiff of Behar, complaining 
that the defendants, Beharilal and Ganorilal, having obtained 
a decree against one Mitrajit Sing, were attenipting unlaw- 
fully to interfere with his possession in execution of that 
decree. This application was rejected by the Moonsiff, and on 
appeal to the Judge, the Moonsiff was directed to deal with it 
under the provisions of section 229, Act VIII. of 1859. The 
Moonsiff then gave a decree to the plaintiff, holding that the 
plaintiff was entitled to remain in possession as a mukarraridar, 
aud that the defendants had no right to interfere with that 
possession in execution of the decree obtained by them against * 
Mitrajit Sing. Against this decision, an appeal was preferred 
by the defendapts to the Subordinate Judge of Patna, and that 
officer has reversed it, upon the ground, that the plaintiff has 
failed to show that the mukarrari potta relied upon by him was 
ever delivered to him by his lessors, 
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The plaintiff appeals specially to this Court, but a preliminary 


Bouax Sixo objection has been raised before us, upon the ground, that the 


proceedings in the caso are illegal, inasmuch as there was no 


Bemaniuit. complaint before the Moonsiff that any resistance or obstruction 


had heen offered to the officer who was deputed by the Court 
to execute the decree. 

I am of opinion that this das is of a* purely technical 
character, and as it appears that it was never taken before either 
of the lowes Couris, I would not entertain it at this late stage 
of the proceedings. Rightly or wrongly, the caso has been 

' already numbered and registered ms a regular suit between the 
partics, and has been dealt with as such by both the lower 
Courts. Nor has it been &uggested to us that the Moonsiff could 
not have ffied this suit, either with reference to the nature of 
the relief sought for, or with reference to the value of the 

* property involved in it. Under such circumstances, it is clear that 
the objection is not one which affects cither the merits of the 
case or the jurisdiction of the Court by which it has been tried f 
and this Court is not competent, inmy opinion, to entertain such 
an objection under the provisions of section 350 of the Code. 
Whether there was a complaint before the Moonsiff under the 
provisions of section 260 or not, it is too late now to enquire. 
The fact, however, is evident, that whilst the defendants were 
trying to obtain possession of the property decreed to them, the 
plaintiff camé forward and complained against them before the 
Moonsiff, instead of taking the law into his own hands, If this 
objection had been taken earlier, the plaintiff might have gone 
back and resisted the officer who was deputed to deliver posses- 
sion to the defendants, although I am far from saying that such 
a course would have been either legal or proper. At any rate, 
the objection amounts to nothing more than a plea that the 
plaint has not been engrossed upon a full stamp; but such a 

¢plea, I apprehend, is not within the jurisdiction of this Court 
to entertain when the case has been tried upon its merits by 
both the lower Courts. I would, therefore, overgule this objec- 
tion, and try this special appeal upon the merits. 
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Before Mr. Justice L. S. Jackson and Mr. Justice Milter. 
BENI MADHAB DAS v. RAMJAY ROKH™* 
Right of Way—Interruption of —Acquiescence. 


A. had a right of way over B.’s land. He allowed B. to erect house on the 
pathway, and enjéy it for 7 years. He then bréught a snit to have the pathway 
re-opened by pulling down B.’s house, *Held, A, must be takon sto have acquiesced 
in the interruption of his right of way, and his claim “vas such that a Court of 
equity and good conscience would not enforce. . 


Tae plaintiff claimed a right of way over a small piece of 
land belonging to the defendant, which was closed by the latter, 


six or seven years prior to the institution of the suit, by erecting ` 


buildings thereon. The plaintiff alleged that he had hitherto 
always enjoyed the use of the passage which formed the 
shortest cut toa tank, and prayed that the defendant’s house be 
pulled down, in order to restore the pathway. 

The Moonsiff found that the disputed plot of land was proved 
to have been used by the public, from time immemorial, at the 
passage leading to the tank. He held, on the authority of Sham 
Bagdi v. Fakir Bagdi (1), that “ if a road, which is used ‘by the 
public or by any particular individual, be in existence for a long 
series of years, it cannot, on any account, be closed.” He 
accordingly ordered the pathway to be thrown open. 

On appeal, the Judge affirmed this decision, on the ground 
“ that the disputed pathway was used by the public from a date 
long prior to twelve years, and it was closed by the defendant 
only five or seven years since, by building a house thereon.” 

The defendant appealed to the High Court. . 


Baboo Nilmadhab Sen, for appellant, contended that the 
plaintif had Asquiesced in the interruption of his right of way 


Special Appeal, No. 461 of 1868, from n decree of the Principal Sudder Ameen 
of Beerbhoom, affirming a decree of the Moonsiff of that district. 
(1) 6 W. R., 222. e 
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by suffering the defendant to build a house ori the land in ques~- 
tion, and allowing him to enjoy the same for a period of gix or 
seven years. 


’ 


Baboo Anukul Chandra Mooherjee (with him Mr. Sandel), for 


- respondent, ‘contended that a right of way is an interest 


in land, and can be enforced, if the infringement has taker’ place, 
within twelve years; consequently, the closing up of the 
aforesaid pathway, for a perid of six or seven years only, did not 
place the defendant in such a position as to defeat the right 
of easement of the plaintiff: Joy Prakas Sing v. Amir Ali (1); 
Durga Charan Pal v. Reari Mohan (2). 


z 
JACKSON, J.—In my opinion, the judgment of the Court 


, below cannot be sustained. It seems that the plaintiff (in com- 


mon, it is alleged, with other members of the community) was 
accustomed to go across the defendant’s land to a tank. It 
appears that there was more than one way to approach the tank, 
but upon -that way, which is the subject of fhe present suit, the - 
defendant, to whom the land belonged, seven years before the 
commencement of the suit, erected a building which was part of 
his family dwelling-house, and has since used and enjoyed the | 
building so erected. After that length of time, plaintiff comes 
into Court, and asks that the building in question may be pulled 
down, in order to restore to him the shortest mode of access to 
the tank abové-mentioned. The Courts below have held, that 
plaintiff’s, right of way, which they find to have existed for a 
number of years previous to the act complained of, “is such 
that it cannot, in any way, be interrupted,” and, apparently 
putting aside other considerations of equity, they have ordered 
the defendant’s house to be pulléd down, and the pathway to 
be restored. 

We do not wish .to decide, in the present case, whether such 
right of way, as is asserted by the plaintiff, is an interest in 
immoveable property, within the meaning of clausa 12, section 1, 
Act XIV. of 1859, for we prefer to decide the case on the 
other grounds. It seems to me, in the first place, that the 

(1g 9 W. R., 91. (2) 9 W. R., 283. 


ay 
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conduct of the plaintiff in allowing the erection of the defend- 
ant’s house to proceed without interruption, and in remaining 
silent for seven years before he brought his suit, was such that 
the Court ought to have inferred that the defendant had the 
plaintiff’s acquiescence in what he did. I am of opinion that 
this is a defect in the investigation quite sufficjent to enable 
us toget aside the judgment of the Court below, which, in 
consequence, ig erroneous on the merits; but I also think that 
where a person having a right of way over anothgr’s ground, 
permits that other to diyert (for it does not appear that more 
has been done in this case), the right of way by the erection 
of buildings, at more or less expense, and*further permits the 
owner to habituate himself and*his family to the convenience 
and comfort of the building so erected, and allow#that state 
of things to continue for seven years, the claim of such person 
to destroy the building so erected, and put an end to the con- e 
venience which the defendant has enjoyed, merely for the 
purpose of shortening the plaintiffs access to a particular 


‘locality, is an unreasonable claim, such as a Court of equity 


and good conscience ought not to enforce. It is difficult, more- 
over, to understand how the Courts can be called on to give 
effect to a right of easement which must rest on a presumed 
ground, where the evidence, and indeed the plaintiff's allegation, 
shows an entire intermission of the enjoyment of it fox seven 
years. I am of opinion, therefore, that the decision of the 
Court below is erroneous, and it must be set.aside, and the 
speçial appeal allowed with costs, l 


MITTER, J.—I am also of the same opinion. It appears to. 
me that upon the facts found by the lower Appellate Court, the 
special respondent has no right to obtain the relief he has asked 
for.. It is true, that there is no legislative enactment directly 


applicable to rights of gasement; but in the absence of such « 


an enactment, our duty is to decide according. to equity and 
good conscienggs The plaintiff in this case allowed .the defend- 
ant to shut up the pathway in question, and to build a house 
upon it, even years prior to the institution of this suit, and he 
is not therefore entitled, in my opinion, to maintain this action 
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1868 before a Court of equity and good conscience. It has been 
~~ Bem held that, if a person builds upon land jointly belonging to 
Mapas DAB‘ naelf and his co- -sharers, and these co-sharers stand by and allow 

Ranza? him to do so without objection, an action subsequently brought by 

* ° them to put down the building, would not be allowed by a Court 
of justice. The principle of this decision is.applicable à for- 
tiori to the circumstances of the present case.» A right of ,ease+ 
ment is much weaker than a right of proprietorship; and, if a 
co-sharer cannot maintain the action referred to above, I do 
not see any reason why -the plaintiff should be permittéd to 
maintain such a suit. I would,-therefore, decree this special 
appeal with costs. ° 


“ e 


Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Miter. 


Sept. 6. DESARATULLA v. NAWAB NAZIM NAZAR ALI KHAN.* 
Execution of Decree under Act X. of 1859— Jurisdiction of Revenue Courts. 
. A. obtained a decree against B. for arrears of rent, in respect of a saleable tenure. 


In execution of the decree, the Deputy Collector of Basirhat requested the Collector 
of the 24-Pergunnas to.attach and sell any moveable property belonging to B. He, 
accordingly, caused “certain honses and buildings and some movenble properties ” 
belonging to B. to be attached. On an application by B. to the High Court, 
to set aside the attachment, held, the Collector had no jurisdiction to attach the 
property, The decree could not be executed by the attachment of any immoveable 
property except the tenure, before it was shewn that satisfaction of the decree 
could not bo obtained by execution against the person or moveable property of the 
debtor. Ae 


Baboo Bhawani Charan Dutt, on behalf of Desarstulle and 


others, moved to make absolute a rule nisi granted on the 
following petition : 

“That Nawab Nazim Sidhi Nazar Ali Khan thstituted a 
suit, for arrears of rent, against thé petitioners, in the Deputy 
Colleotor’s Court of -Chauki Basirhat, in the district of 
24-Pergunnas; and obtained á decree‘on the 25th of November 
1867. 

“ That long before the institution of the present suit, the 
petitioners had sold.the tenure, for the arrears of which the 


* Rulo Nisi on Motion, No. 956 of 1868. 
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decree was passed, to one Samidunnisa Bibi, on the 16th of 1868 
Falgun 1270 (27th March 1867); and, therefore, they pleaded Desanareiia 
their” non-liability, and prayed that the purchaser, Samidun- Se 
nisa might be made a party to the suit, and a decree passed Xafra Nazan 
against her. * 
“ That although the zemindar, on several occagions, received 
rent from the said Samidunnisa, yet as her name was not 
legally registered in the serista of the zemindar, a decree was 
passed against the petitioners. : è 
“That, subsequently, in execution of the said decree, the 
Deputy Collector of Basirhat, on the 8th May 1868, requested 
the Collector of 24~Pergunnas to attach ant sell any moveable 
property belonging to the petitioners, ° 
“That, accordingly, certain houses and building’ and some 
moveable properties belonging to the petitioners have been 
attached, and the Collector of the 24-Pergunnas has fixed thes 
27th July 1868 for the sale thereof. 
« That the petitioners, therefore, submit that the Collector, 
. before selling the tenure, for the arrears of which the decree was 
passed, had no jurisdiction to attach the buildings and kancha 
houses which are immoveable and not moveable properties, as 
has been supposed by the Collector.” 
Upon this application, a rule nisi had been issued, on the 25th 
. July 1868, against the decree-holder, Nawab Nazim, “to show 
cause why the attachment of the property and all subsequent 
proceedings in respect of that property should not be set aside.” 


Baboo Ashutosh Dhur showed cause on behalf of the Nawab 
Nazim. s 


The judgment of the Court was delivered by 


Peacock, C. J.— We are of opinion that this rule ought toe 
be made absolute, and that the attachment of the pucka houses, 
that is to sys the brick-built houses, and of the dooxg and 
windows belonging to the same should be set aside, and tho order 
directing the sale and all subsequent procéedings thereon. 

This is a case in which the Collector had no Jurisdiction to 
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attach the property, aiid in which this Court, under its general 


Desaratorta power of control, ought to prevent the lower Court from" doing 


v. 
Nawa 


that which it has no-jurisdiction to do. The attachment and 


Nazo: Nadar 
Ak sale was notin the exercise of a power which belonged to ‘the 


` Collector, but in the exercise of a power which was not at all 
within his jurisdiction. The Revenue Courts have merely a 
limited jurisdiction conferred upon them by Act X. of 1859; 
and this Court, undér its general power of control, has the right 
to prevent them exceeding that jurisdiction. The Full Bench 
Ruling, Gobindakumar Chetodhry v. Krishnakumar Chowdhry(1), 
which was cited, was a case in which the High Court ordered a 
Revenue Court to dxercise a jurisdiction which belonged to it, 
and which that Court Imd refused to oxercise. The present is 
“g converse®case, in which the High Court is asked to prevent 
the Revenue Court from exercising a power which is not within 
eits jurisdiction. The property has been attached by the Collec- 
tor of the 24-Pergunnas under an order from the Deputy 
Collector of Basirhat in that Zilla, A decree had been 
obtained by the plaintiff against the defendant, in the Court of 
the Deputy Collector of Basirhat, for arre&rs of rent payable 


` in respect of a saleable under-tenure; and in execution of that 


decree the Deputy Collector requested the Collector of the 
24-Pergunnas to sell any moveable property belonging to the 
plaintiff? The decree itself, as I understand, was not sent by 
the Deputy Gollector to the Collector to be executed, but there 
was a mere request from the Deputy Collector to the Collector 
to execute the decree by seizing the moveable property. If the. 
Collector acquired jurisdiction in consequence of that request, 
it was merely a jurisdiction to attach moveable property, and 
not to attach and sell immoveable property. But independently 
of that, I am of opinion that the decree of the Deputy Collector 
could not be executed by the attachment of any immoveable 
property except the tenure, before it was shewn, that satisfac- 
tion of the decree ‘could not be obtained by execution against the 
person,or moveable property of the debtor, Seetion 86 of Act 
X. of 1859 enacts that process of execution may be issued against 
either the person or -the property of a judgment-debtor; but 
(1) No, 530 of 1866; 31st Mny 1867. 


r 
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process shall not be issued simultaneously against both person and 18368 
property. That section has been repealed, but substantially re- Desanarcit 
enacted by section 17-of Act VI. of 1862 of tho Bengal Council. Ras 
Having laid down that general rule, section 109 enacts that, E 
in the execution of any decree for the payment of money under 

this Act, not being money due as arrears of ront of a saleable 
undef-tenure, the judgment-creditor may apply for execution 
against any immoveable property belonging to his debtor, if 
satisfaction of the juflgment cannot be obtained by execution 
against the person or moveable property of the debtor within 

the district in which the suit was instituted. ẹ Tifis decree being 

for money due for arrears of rent of a saleable under-tenure, 

falls within the exception in section 109, and we myst, there- , 

fore, ascertain how the money may be obtained by execution? 
Section 109 shews clearly, that, as a general rule, process of 
execution for a money-decree under Act X., is not to be levied” 

in the first instance by attachment of immoveable property. 

The Legislature seems to have been anxious to guard against 

the sale of immoveable property in execution of decrees of the t 
Rovenue Courts, under Act X. of 1859, until the moveable 
property should have been first exhausted. Section 105, how- 

ever, forms an exception to that rule, and provides that, “if the 

decree be for an arrear of reut in respect of an under-tenurc, 
which, by the title-deeds or the custom of the country, is trans- 
ferable by sale, the judgment-creditor may make application for 

the sale of the tenure, and the tenure may thereupon be brought 

to sale in execution of the decree, according to the rules for the 

sale of under-tenures for the recovery of arrears of rent duc in 
respect thereof, contained in any law for the time being in 
force.” But then it provides that “no such applicatian shall be 
received when a warrant of execution has been previously issued 
against the person or moveable property of the judgment-debtor, 

so long as such warrant femains in force,” from which I infer ° 

that the Legislature considered that, under the provisions of 

Act X. of 1968, no other execution could be issued before the 
application to sell the under-tenure except an execution against 

the person or moveable property of the debtor. I can scarcely 
conceive that the Legislature, if “they nee considered that an 





° 
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attachment-of the general immoveable property of the debtor 


Desanatucts might be made in the first instance, would not Jave proyided 
Nawal that the under-tenure should not be sold so long a warrant 


Nazi ASA 


Ari 


should remain in force against the other immovedble property, 
as well as when a warrant should remain in fore against the 
moveable property. I, therefore, think that even for arreara 
of rent of a saleable under-tenure, the other immoveablé pro- 
perty of the debtor cannot be attached in the first instance. 

The Legiflature then proceeds in sectiof 105: “If after sale 
of an under-tenure any portion of the amount decreed remains, 
due process may be applied for’ against any other property, 
moveable or immoveable, belonging to the debtor; and any such 
immoveable property may be brought to sale in the manner 
provided in section 110 of this Act.” 

The only exception, then, which the Legislature intended to 


make to the general provisions contained in section 109, was 


that in the case of arrears of rent in respect of a saleable 
under-tenure, the under-tenure itself might be sold in the first 
instance, although it was immoveable property; and that if after 
the sale of the under-tenure any portion of the debt might 
remain due, execution might issue against other property, move- 
able or immoveable. It did not prevent, even in the case of 
arrears of rent due in respect of a saleable under-tenure, execu- 
tion against the person or moveable property of the debtor, in 
the first instance. It appears to me, therefore, that the Col- 
lector not having been satisfied that the decree could not be 
levied upon the moveable property of the debtor or by execution 
against his person, had no jurisdiction to attach the debtor’s 
immoveable property. 

It was contended, that there was proviso in the under-tenuro 
that the tenure would become void upon a decree for rent being 
obtained and remaining unsatisfied for 15 days; and that, conse- 


“quently, at the end of the 15 days, the under-tenure ceased to 


exist, and was not saleable. I am of.opinion, however, that the 
under-tenure did not become absolutely void amb at an end, at 
the expiration of 16 days, but that it was only voidable:at the 
election of the grantor. But even if it were at an end, that 
would not justify an attachment of the genoral immoveable 
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property of the debtor, because it is only after a sale of the 1863 
under;tenure that the immoveable property, by virtue of seo- Desanat LUA 
tion 105, becomes attachable. If the immoveable property can- Man 
not be attached by virtue of section 105, it cannot be attached Naga Nazan 
except under the provision of section 109, and then it can only 
be attached if satisfaction of the debt cannot be obfained against 
the petson or the moveable property of the debtor. If, there- 
fore, the Collector had been acting under a decree of his own 
Court, and not in pursuance of the request of the Deputy 
Collector to attach the moveable property, it appears to me 
that he had no jurisdiction in the first instance to proceed against 
immoveable property other than the tenyre itself. 

The rule will be made absolute with costs. 


Before Mr. Justice L. S. Jackson and Mr, Justice Mitter. 
RAJA UPENDRA LAL ROY v. SRIMATI RANI PRASANNA- 
MAYI" Sept. 9. 
Hingu Law—Adoption of an Only Son. eT 
The adoption of an only son is invalid according to Hindu Law. 


Tus was a suit for establishing the title of the plaintiff as 
the adopted gon of the late Raja Nanda Lal Roy, and for 
possession of the property left by him. ° 

The plaintif alleged that the deceased Raja having had no 
issue, had adopted him as his son, in due form, on the 19th Baisakh 
1259 (May 1852), and made him the heir to all his property ; 
that, on the death of the Raja in Bhadra 1269 (August 1862), 
his widow, the defendant, falsely declared the minor defendant, 
Jogendra Narayan, to be his adopted son, and did not allow the 
plaintiff to take possession of his adoptive father’s property ; 
that the plaintiff having attained his majority in Baisakh (1273, 
(April 1866) instituted this suit for the establishment of his * 
right. 

The widow, defendant, ‘Rani Brahmamayi, contended that 
the plaintiff being a minor was not entitled to bring this suit; 


* Regular Appeal No. 75 of 1868, from a decree of the Officiating Judge 
of Midnapore. : : ʻi 


- 


. FE 


222 


1868 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L.R. 


that as the plaintiff was the eldest and the only son of his 


Rasa natural father, and having lost his mother prior to his alleged 


UPENDRA 
Lat Ber 


U; 
Sarmat TRANr 


adoption, he could not, under the principles of the Hindu “Law, i 
be taken in adoption by any other person; and that the minor, 


Prasanna- Jogendra, was duly adopted by her husband on the 16th Falgun 


MAYI, 


1268 (30th December 1862). 7 
The Judge without entering into the merits of the case, 
dismissed the suit, on the ground that the plaintiff was a minor. 
The plaifitiff appealed to the High Court. At the time- the 
case came on for hearing; both parties admitted that the plaintiff . 
was then 18 years gid; and the cise was, therefore, allowed to 
be argued on the merits. 


* Mr. Allan (with him Baboos Bama Charan Banerjee and 
Bhawani Charan Dutt) for appellant.—There is sufficient 


* evidence on the record to show that the plaintiff was, in point 


of fact, adopted by the deceased Raja during his life-time, aud 
that the necessary ceremonies of adoption were duly observed. 


Baboo Ashutosh Chatterjee, for respondent, contended that, 
even from the evidence of plaintiffs witnesses, it is clear that 
the plaintiff was the only son of his natural father; and aceord- 
ing to the principles of Hindu law, an adoption of an only or 
eldest” son is not valid, consequently plaintiffs suit ought to be 
dismissed, inasmueh as he had no right to sue as an adopted gon. 


Mr. Allan in reply.—The adoption of an only son is improper, 
but not invalid(1); Vyavastha Darpana (Chapter on Adoption); 
Morley’s Digest (2); Arnachellan Pillay v. Jyasamy Pillay (3); 
Nandaram v. Kashi Pande (4); Srimati Joymanit Dasi v. 
Srimati Sibasundari Dasi (5); Gupi Mohan Deb v. Raja 
Rayhkrishna (6); Huebut Rao Mankur v. Gobinda Rao Bul- 
want (7); and the case of Chinna Gaundan v. Kumara 
Gaundan (8). 


e 
(1) 3 Coleb. Dig., 243. f (5) Fulton 75. ® 
(2) Vol 1, 24. (6) Cited in 1 Mor. Dig., 24. 
(8) 1 Mad. Dec., 154, Scott, Greenway, (7) 2 Borr., 76. 
and Ogilvie. (8) 1 Mad. H. C. R., 54. 


(G)eSel. S. D. R.. 70. 
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S „~ The judgment of the Court was delivered by 1868 

Raga 
‘Mirter, J.—We are of. opinion that the Judge below was ve 

wrong in dismissing this suit on the ground that the plaintiff Was a ate Raxt 
‘minor. Instead of dismissing the suit upon such a ground, the carrie: Lie 
J nudge ought to have, in our opinion, allowed the suit to stand 
over, pending the appointment of a guardian or next friend to 
conduct it on behalf of the plaintiff. It is unnecessary for us, 
however, to say any thing further on this point. It is admitted 
on all sides that the plaintiff is now a major, and as the case 
is, otherwise, ripe for pene we will proceed at once to try it 
on the merits. 
_ We think that the plaintiff has succeeded in showing that he 
was adopted by the late Raja Nanda Lal Roy ;¢ but it is 
unnecessary for us to enter into the evidence bearing on this 
point. It appears that the plaintiff was the only son of hise 
natural father, and as the adoption of an only son is contrary 
to the Hindu law, the title set up by the plaintiff must neces- 
sarily fail. That the adoption of an only son is prohibited by 
the Hindu Shastras, is beyond all controversy. The two 
leading authorities on the subject, namely the Dattaka Mimansa 

-and the Dattaka Chandrika, are unanimous in declaring that 
such an adoption should never be made :— 





a 


“ By no man having an only gon (chaprara),) is the giftof a 
son to be ever made” (1). 

He who has an only son, or one having an only son, the 
gift of that son must never be made. For as Vasishtha declares, 
“an only son let no man give.” Therefore, a prohibition against 
acceptance is established by the text in question. Accordingly 
Vasishthg says, “let no man give or accept, &c.” (2). 

“To this he subjoinéa reason. ‘For he is destined to con- 
tinue the line of his ancestors.’ His being intended for. lineage 
being thus ordained: iñ the gift of an only son, the offence of 
extinction of lineage is implied. Now, this is incurred by the 
giver, and thë receiver ag ” (3). 


(1) Dattaka Mimansa, Bec, re Vili (2) Dattaka Mimansa, sec. 4, v. 3, 
(8) Ibid, v, 4. 





UPENDRA 
Lar Ror 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L. R. 


“By no man having an only son, is the gift of a son ever 
to be made ” (1). : 
The passages cited above are, sufficicnt to show that the 


Bean rte adoption of an only son is forbidden by the Hindu law. It 
Paagwna- has been said, that the prohibition contained in these passages 


MAYI, 


amounts to nothing more than a mere religious injunction, and 
that the violation of such an injunction cantfot invalidate. the 
adoption, after it has once taken place. We are of opinion that 
this contentipn is not sound. It is to be remembered that the 
institution of adoption, as it exists among the Hindus, is 
essentially a religious institution.» It originated chiefly, if not 
wholly, from motivés of religion; and an act of adoption is to 
all intents and purpose a religious act, but one of such a 
nature th&t its religious and temporal aspects are wholly 
inseparable. ‘By a man destitute of male issue only,” says 
*-Menu, “must the substitute for a son of some one description 
always be anxiously adopted, for the sake of the funeral cake, 
water, and solemn rites” (2). It is clear, therefore, that the sub- 
ject of adoption is inseparable from the Hindu religion itself, and 
all distinction between religious and legal injunctions must be 
necessarily inapplicable to it. Suppose, for instance, that a son 
has been adopted by a'childless widow without the permission 
of her husband, the prohibition against such an adoption is 
contained in the following passage : 

“ Let not a woman either give or receive a son in adoption, 
unless with the assent of her husband” (3). Can it be said that 
such an adoption would be valid in law? It will be observed 
that the language employed in the preceding text is precisely 
similar to that employed in the text prohibiting the adoption of an 
only son; and it would be difficult to suggest a reason. why an 
adoption invalidated in the. one case for temporal purposes, upon 
considerations arising out of the religious view of the matter, 
should not be equally invalidated in the pther case upon similar 
grounds. One of the essential: requisites of a valid adoption is 
that the gift should be made by a competent pérgon, and the 
Hindu law distinctly says that the father of an only son has no 


(1) Dattaka Chandrika, sec. 1, v. 29. (3) Dattaka Chandrika, sec. 1, v. 7. 
(2) Dattaka Chandrika, see, 1, v’ 3. 
. 
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such absolute dominion over that son as to make him the subject 
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of a sale or gift (1). Such a gift, therefore, would be as much 
invalid as a gift made by the mother of the child, without the con- 
sent of the father. It is to be borne in mind that the prohibition 5 
in question is applicable to the giver as well as to the receiver, 
` and both parties are threatened with the offence of ¥“ extinction of 
lineage,” in case df violation. Now the perpetuation of lineage is 
the chief object of adoption under the Hindu law; and if the 
adoptive father incurs the offence of “extinctions of lineage,” 
by adopting a child who is the only svn of his father, the object 
of the adoption nécessarily fails. It is true that the doctrine 
of factum valet ia to a certain extent recognized by the lawyers 
of the Bengal School; but if we were'to extend the application 
of this doctrine to the law of adoption, every adoftion, when 
it has once taken place, will be, as a matter of course, good and 
valid, however grossly the injunctions of the Hindu Shastras 
might have been violated by the parties concerned init. The 
case of Chinna Gaundan v. Kumara Gaundan (2), is no 
doubt in favor of the appellant, but for the reasons stated above, 
we are unable to concur with the learned Judges who decided 
that case. On the other hand we find two cases in our pre- 
sidency which are directly in favor of the view we have taken, 
and what is of still greater importance, both these cascs have 
been cited with approbation by Sir William Macnaghtendimselt. 
The first case is reported in page 178, voltme 2, of his 
work on thé Hindu law, and the second is to be found in page 
179 of the same volume. We may also observe that the learned 
translator of the Dattaka Chandrika and the Dattaka Mimansa 
is of the same opinion. 

For the foregoing reasons, we are of opinion that the plain- 
tiff’s suit must be dismissed, but without costs. The late Raja 
had, in point of fact, adopted the plaintiff; and if the title set up 


by the plaintiff has failed, it is for no fault of his. ° š 
(1) Bee Dattaka Mimansa. Soc., 4, V. 5. (2) 1 Mad. H.’O. R., 54. 
a , i 
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_ Before Mr. Justice Phear and Mr. Justice Hobhouse: 
THE QUEEN u TAJUMADDI LAHORY.* 


Criminal Procedure Code (Act XXV. of 1861), 8. 278—Jurisdiction of 
Deputy Magistrate, s. 219—Jndian Penal Code (Act XLV. of 1860), 
8, 174-—Non-aitendance in obedience to an order from a Public Servant,  ~ 


In consequence of the default of appearance by the person bailed, the serety was 
compelled to pay the penalty mentioned in the recognizance. The Deputy Magistrate 


-applied for and received the permission of the District Magistrate, to try the accused 


under section 174 of the Penal Code. Held, the Deputy Magistrate had no juris- 
diction to try the case, it not ‘having been referred to him “either on complaint 
preferred directly to the Magistrate, or on the Report of a Police Officer.” Held, 


also, that notwithstanding section 219 of Act XXV. of 1861, the accused might have «` 


been proceeded against under section 174 of the Penal Code. 


The facts of this case were as follows:— 
‘Onn, Tajumaddi Lahory, who was defendant in a case under 


. trial by the Deputy Magistrate of Burisal, forfeited hail by 


reason of default of appearance. The surety was compelled * 


to pay the penalty mentioned in the recognizance, and the 
Deputy ~Magistfate applied for and received the permission of 
the District Magistrate to try Tajumaddi Lahory under sec- 
tion 174 of the Indian Penal Code, for non-attendance in 


* Reference under section 434 of the Criminal Procedure Code, py the 
Officiating Sessions Judge of Backergunge. ° 
i Š B— 
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1868 obedience to an order from a public servant. The Deputy 
Quam ~ Magistrate found him guilty, and sentenced him to one month’s 
Tazupavar simple imprisonment. 
The Sessions Judge of Backergunge referred the case to the 
High Court, ‘under section 434 of Act XXV. of 1861. The 
Sessions Judge considered the proceedings of the Deputy 
Magistrate (who was not in charge of a division of a District), 
illegal for tWo reasons : 
« Firstly.—That the Deputy Magistrate acted without jurisdic- 
tion, the case nôt hgving been referred to him by the Magistrate 
on complaint preferred directly to the Magistrate, or on the 
Report of a Police Officer. (1) 
te Secondly. —That as section 219 of the Criminal Provadive 
Code provided a specific punishment for default of appearance 
"of the person executing a personal recognizance, viz., forfeiture 
of the bail-bond, any additional punishment for tie same offence 
was apparently not contemplated.” 


The opinion of the Court was delivered by 


Puear, J.—We think that the first objection made by the 
Sessions Judge, in his reference, to the conviction of the Deputy | 
Magistrate, is good. We think that the Deputy Magistrate had 
no jurisdiction to entertain and decide the case for the reasons 
-which the Sessions Judge has given in his reference. We think, 
however, that the second objection put forward by the Sessions 

. Judge is not tenable. In our opinion, there is nothing to prevent 
the accused person himself from being proceeded against under 
section 174 of the Indian Penal Code, notwithstanding that his 
surety had been already made to pay in consequence of the 
default of appearance of the accused person; but, as the first 

. objection is good, the conviction must be quashed, the sentence 
set aside, and the prisoner, if still in custody, must be 
discharged. a : 


« 


(1) See section 373 of Act XXV, of 1861, 
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Before Mr, Justice Kemp and Mr. Justice Glover. 
THE QUHEN v. NAGARDI PARAMANIK.* - 


°- S 411 of Act. XXV. of 1861—Appeal— Separate a anions: ee 


A. was convicted of offences, under ss. 148, 447, and 211 „oÈ the Penal Code, and 
sentenced by the Magistrate to one month’s imprisonment “for each offence. Held, 
that, under s. 411 of Act XXV. of 1861, there was no appeal. The separate sen- 
tences could not be taken together, and combined into oae Sens so as to give a 


right of appeal. 


_Ow the 29th February, Nagardi Paramanik was convicted 
by the Magistrate of Rajshaye, under sections 143 and 447 of the 
Penal Code, and sentenced to one month’s rigorous imprisonment; 
and to furnish bonds and find securities on release to _keep the’ 
peace. On. the ‘same date, the Magistrate convicted Nag agardi, 

- under section 211, of having brought a false counter-charge 
against the prosecutor in the former case, and sentenced him to* 
another month’s rigorous imprisonment. One appeal was admitted 
by the Judge, from Nagardi Paramanik, against his conviction 
in both the above cases. The conviction under section 211 was 
upheld, while that under sections 143 and 447 was reversed. The _ 
Magistrate submitted that as the convictions were for perfectly 
separate- “offences, the sentencea thereon were. not capable of 
being, taken together as forming one séntence for the purposes of 
appeal to the Judge (1). The Judge relying upon an alleged 
decision of the High Court of the N. W. Provinces (2) was of 
a different opinion. 


Mr. R.T. Allan for the prisoner. 


* Reference from the Magistrate of Rajshaye, through the J udge of that vanes 
ander section 404; Code of Criminal Procedure. - à 


0) s. 411 of Act XXT. of 1861.— trate shall pass a sentence of imprison- 
“Yn gll cases in whith a Courtof Session ment not exceeding one month, or of a 
or the Magistrate of a district or other fine not exceeding fifty rapees, no appeal 
officer exercising the powers of a Magis- shall be allowed.” 
(2) No reference given. - 
C—5 
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The judgment of the Court was delivered by 
GLOVER, J.—In this case one Nagardi Paramanik, was 


Nacaror charged with being a member of an unlawful assembly, and with 
Papasan 


” criminal trespass, under sections 143 and 447 of the Penal Code, 


and whilst the casé against him was pending, he brought a 
counter-charge of criminal trespass against his accuser. ~ 
Both cases were disposed of on the 29th of. February 1868. 
The charges under sections 143 and 447 were held to be proved 
against Nagardi, ‘whilst his counter-charge was dismissed as 
false, and he was further cbnvicted of bringing a false complaint 
under section 241, Penal Code. “Nagardi was sentenced in each 
case to one month’s Imprisonment, and the question’ is, whether 
these two sentences are to be taken as forming one and the 
same sentence, and as such appealable to the Sessions Judge. 
The Magistrate at whose instance this case has been referred 
*to us, under section 404, Code of Criminal Proceduré, holds that 
as the two convictions were of entirely different offences com- 
mitted on different dates and in different places, the punishments 
eawarded necessarily form separate and distinct sentences, and, 
“being each within the limit of one month, were not appealable. 
The Sessions Judge, on the other hand, following a decision 
of the High Court of the N. W. Provinces, holds, that the two 
sentences form together one ground of appeal, and being beyond 
the lim#t, are appealable to his Court. l 
The Judge has not referred us to the decision on which he 
relies, nor have we been able to find it, but we do find one of 
this Court, dated the 6th August 1866, The Queen v. Morty 
Sheikh (1), in which the contrary principle is distinctly laid down. 
Tn support of the Judge’s ruling, it is contended, that the 


' words of section 46 of the Code of Criminal Procedure suppose 


that any number. of different penalties imposed for different 
offences tried at the same time, make up only one sentence, but 
there is nothing in{the section to bear out such a- construction ; 
on the contrary, ‘the Court convicting a prisoner of several ` 
offences is bound to sentence such prisoner to thg several penal- 
ties prescribed by law, the one penalty commencing after the 
expiry of the other, and the only limit (undor a certain proviso) 
Q) 6 W. BR, 51, 
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is the extent of punishment, which the particular Court before 
which the cases aré tried is competent to inflict. The object of 
the section is to award a specific punishment, for each particular 
offence, of which an accused person may be proved guilty, when 
all the charges against him are tried together, so that in case 
some one or other of the charges break down 6n appeal, the 
amount of punishment to be remitted may be known. 

Section 411, Code of Criminal Procedure, lays it down most 
clearly, that in all cases a sentence of one month’s infprisonment 
passed by a Magistrate exercising full powers, is not appealable, 
and if it had beén the intentiot of the legislatpre to circumscribe 
a Magistrate’s powers in-this respect, and by lumping together 
two sentences each within the limit, because they happened to 
be passed at the same time, to make up one whole sentence,’ 
which would be beyond the limit, and therefore appealable, it 


would, no doubt, have said so. The principle laid down by the i 


Judge would be applicable to cases where an accused person has 
been punished separately for what are really parts of one and 
the same offence, and not to cases like the present, where the 
offences are essentially different, and were committed at different 
times and places. 

We think, therefore, that the Magistrate was right, and that 
‘no appeal lay to the Judge. The acoused should be re-committed 
to jail to undergo the remaining portion of his sentence. ° 








Before Mr. Justice Loch and Mr. Justice Glover. 
THE QUEEN v. JOSEPH MERIAM.* 


Aitempt at Rape— Punishment— Commutation of Sentence—ss. 59, 376, and 511 
of the Penal Code (Act XLV. of 1860). 


A. was convitted of an attempt to commit rape, and was sentenced by the Judge 
to rigorous imprisonment for 7 years, which he commuted, under section 59 of tho 
Penal Code, to transportation for the same term. Held that, under sections 376 
and 511 of the Penal Code, a sentence to imprisonment for the offence committed 
could not be for a longer term than 5 years, and such sentence could not be com- 
muted, under section 69, to transportation for a longer term. 


J. Meriam was convicted of an attempt to commit rape. The 
` Judge sentenced him to 7 years’ rigorous imprisonment, which 


* Committed by the Magistrate, and tried by the Sessions Judge of Shahabad, 
on a charge of attempt to commit rape. 
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he commuted, under section 69 of the Penal Code, to 7 years’ 
transportation. The prisoner appealed generally againgt the 
Judge’s decision. 

No one appeared for the prisoner. 

The judgment of the Court was delivered by - 


GLOVER, J.—We see no reason to interfere with the finding 
of the Sessions Judge and Assessors in this case. The evidence 
clearly proves the prisoner’s guilt, and his appeal must be 
rejected. 

But the sentence appears to us. illegal. Section 376 of the 
Penal Code makes the, offence of rape punishable with trans- 
portation,for life, or imprisonment of either description for 


"10 years, and fine. Attempt at rape (there being no express 


provision made by the Penal Code for its punishment) would 
be punisheble under section 511, “ with transportation or impri- 
sonment of any description provided for the offence, for a term 
of transportation or imprisonment which may extend to one 
half of the longest term provided for that offence.” Now, had 
the Sessions Judge sentenced the prisoner under section 511 
to transportation, he could, by section 57 of the Code, in cal- 
culating the half of the punishment for the substantive offence 
of rape, have taken that punishment as a sentence of 20 years’ 
transportatiop, and in that case his present sentence of 7 years 
would have been less than the half of the full punishment 
awardable, and would, in consequence, have been legal. But 
the Sessions Judge has sentenced the prisoner to rigorous 
imprisonment, commuted, under section 59, to 7 years’ tfanspor- 
tation, the commutation does not change the nature of the 
punishment, for there is no such substantive punishment in the 
Penal Code as transportation for any period short of life; 
rigorous imprisonment, although afterwards commuted to trans-` 
portation, is still, in the terms of the Cede, rigorous imprisonment ; 
and if this be so, then by section 511, only one half of the 
maximum rigorous imprisonment awardable wnder section 376 
could be inflicted. The maximum imprisonment for rape is 
10 years; and, therefore, the sentence upon the prisoner in this 
casa cannot exceed 5 years’ rigorous imprisonment. 


\ 
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* > Before Mr. Justice Loch and Mr. Justice Glover.. 
THE QUEEN v. MAHENDRANARAYAN BANGABHUSHAN.* 


Act XX r. of 1861, 88. 411, 434, & 486—“ Accused Person ”—Power of Court 
Si af. Session to: admitto Bak. 


A person sentenced to one month’s imprisonment by a Magistrato, from which 
sentence no appeal id gllowed under section 411 of ‘Act XXV. f 1861, is not an 
recused person within the meaning of section 436 of the same Act, so as to be 
admitted to bail by the Court of Session, when his case is referred to the High 
Court, under section 434 of the same Act. ~ ë 


- Taw prisoners were sim with having plousied up paddy? 


land alleged to be keld and . cultivated by the prosecutor. The 
Joint Magistrate found them’ guilty*of having committed mis- 


chief, under section 426 of the Penal Code, and senéenced each 


to oné month’s rigorous imprisonment. The Sessions Judge 


_ referred the case for the orders of the High Court, under section 


434 of Act XXV. of 1861, and‘at the same time submitted 


the following questions: ‘ Whether, under section 436 of Act, 


XXV. of 1861; the Court of Session has power to release, on 


~ pail, any ‘ accusefl pergon,’ on the ground that when a sentence 


has been’referred to the High Court, under section 434, as illegal 


_ and unjust, the prisoner cin only be considered in the light of 


an ‘accused person,’ as the sentence is by the act of reference 
suspended. a at 
The judgment of the Court was diuca by 


Loos, J.—With ee to the question ak by the Sessions 
Judge, we think that the words “accused person” used in section 


` 436 do not apply toa party. who has been convicted by the 


Magistrate, and from whose sentence there is no appeal, under 
section 411 of the Criminal Procedure Code. 


_ * Reference from the Sessiots Judge of West Burdwan, under section 484 of tite 
Code of Criminal Procedure. - ; 
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Before Mr. Justice Loch and Mr. Justice Glover. Ka 
THE QUEEN v. CHANDRAKANT CHUCKERBUTTY.* 


— Privileged Communications—s. 24 of Act II. of 1865—Mookhtear and Client—- 


Verdict of Jury—Procedure in Revision. - 

The question whether a communication between the accused and a witness is 
privileged, is a question of law for the Jndge to decide. Communications betweon 
mookhtears and their clienta are not privileged within section 24 of Act IL of 1855. 
` The High Court sitting as a Court of Revision cannot ifterfere to set aside a 
verdict of acquittal by a jury, on the ground of misdirection by the Judge, 

Tars case was called for by the Court, under section 404 of 
Act XXV. of 1861. fe 
| Chandrakant had been charged with forgery of a receipt, by 
ante-dating it, with fhe intention of defrauding the Land Mort~ 
gage Bank. The evidenc relied on against the accused was 
the evidence of a witness, who stated that, on the day previous 
to that on which the document was filed in Court, he had seen 
the same in the hands of the accused, who showed it to him. 
On examination it appeared that this witness. was, at the time 
he saw the document, acting as mookhtear of the accused, and 
it was objected that the showing of the document, if it were 
shown, was a privileged commuhication. THe jury were told ` 
to determine whether, in their opinion, the evidence of the witness 
showed that what he detailed had taken place between a 


‘client and his mookhtear; and it was unanimously found by the 


jury, that either it was a communication by the accused to his 
mookhtear as such, or the story of the witness. was utterly 
incredible. The Judge was of opinion that the communication 
was privileged. <A verdict of acquittal was, therefore, recorded, 
and the accused was discharged. 


` Baboos Ashutosh Dhur, Chandra Madhab Ghose, and Dwarka- 
nath Bhuttacharjee for the prisoner. . 


` Baboo Jagadanand Mookerjee (Junior Government Pleader) 
for the Grown. 


-° GLOVER, J.—This was a case of forgery in the matter of a 
receipt, and “the main proof against the accused” (I quote the 
Sessions Judge’s words) “‘ was the-evidence of a witness who 
declared that on the day previous to that on which the document 


* Revision under section 404, Codo of Criminal Procedure, of proccodings held 
before the Poemon Judge of East Burdwan, on s charge of forgery. 
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was filed in Court, he had seen the same in the hand of the 
prisoner, who had showed it to him.” 


1868 


ae 


The J udge, on the prigoner’s objection that the substance of g 


the above statement was privileged—the deponent having been 
at the time of the alleged occurrence the -prisduer’s mookhtear— 
put it to the jury to say, whether the communication between 
the two was as between mookhtear and client, and on the jury 
finding that it was, he directed the jury to find a verdict of 
acquittal, on the ground that there was no evidence* to support 
the case for the crown. g 

It appears to me that the Judge in this direction to the jary 
made twọ grave mistakes. 

In the first place, the question as to whether the communi- 
-cation, which was alleged to have taken place between the 
accused and the witness was one as between mookhtear and 
client, was not a matter for the jury’s consideration at all,—* 
it was a point of law for the J udge to decide. ` 

And, secondly, if he had decided, instead of letting the jary 
~ do so, that it was such a communication, he was wrong in telling 
the jury that the communication was privileged. Section 24, 
Act IL of 1855 says, that barristers, attorneys, and vakeels 
shall not disclose any communication, &c., &c. From the posi- 
tion of the word ‘ attorney” in the sentence, it is clear that 
attorneys of the High Court only are meant, and not mookhtears 
who, if included in the privilege, would naturally follow in their 
proper order after vakeels, There is, therefore, by law no 
privilege as to communicating between mookhtears and their 
principals, and the witness’s testimony ought to have been 
received and laid before the jury. The jury might of course 
have given,what weight they pleased to it; but it is wrongly 
kept back from them. : 

The question remains as to whetber this Court can interfere 
in cases where a verdict ofacquittal has been recorded, and order 
a new trial on the ground of misdirection; and in support. of 
the proposition we have been referred to the case of the Queen 
v. Gorachand Gope.(1) As it appears to me, the utmost which 
this decision lays down is, that this Court as a Court of Revision 

(2) 5 W. B, 45, 


KANT 


G 
BUTTY. 
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1868 can interfere with and set aside a verdict of acquittal illegally 
~ Quimx come to by a Sessions Judge and assessors, and either pass 
c MANDERA- such order as may be legally proper, or order a new “trial. 
xaxt’ The case in question came before the High Court from the 
ial eons Judge of Mymegsingh—a non-jury district—and the decision 
' seems to have reference solely to cases tried with the aid of 
assessors. At all events the only, mention therein of a. jury 
is to be found in page 48, where the Court say: “as a°Court | 

of Revision, the Court cannot reverse the finding of a jury.” 

I take the precedent of Gorachand Gope’s case, therefore, to 
refer solely to non-jury trials, and I do not see that this Court - 
has any power tg interfere with, or to set asidé verdicts of 
acquittal come to by a jury, notwithstanding that such verdicts 
have been come to in consequence of misdirection on the part of 
ethe Judge. 


Taba J.—The question raised in this case.is of much 
importance. ‘ The question is this: If a prisoner be acquitted 
by a jury owing to a misdirection in his charge by the Judge, 
can the High Court as a Court of Revision quash i the proceed- 

ings, and order a ‘new trial? . The judgntent- in ‘Gorachand 
Gope’s case is pressed upon our attention as supporting the view 
that this Court can interfere. That case was tried with 
assessors, and the Court as a Court of Revision held, that even 
when ,a party had been acquitted, the Court might set aside the 
judgment of, acquittal for ever in point of law. There is; . 
however, one passage in that judgment which appears to draw 
a distinction between cases tried by assessors and by a jury, and 
it is in the following words: “As a Court of Revision, the ` 
Court cannot reverse the finding of ajury.” In these words 
reference appears to be made to the proviso in section 406, which 
lays down that the Sudder Court, in any case revised under 
Chapter X XIX of the Criminal Procedure Code, shall not be 
competent to reverse the verdict of the jury. This ‘appears to 
e be cohclusive that the High Court as a Court of Revision- 
cannot reverse the verdict of a jury, ‘and the fact that’ the 
` verdict has been come to through the misdirection of the Judge 
to the jury does not, in my opinion, give the Court any power 
of interference. I concur with my colleague in thinking that 
the Judge was in error in his summing up, and that owing to 
. that grror the prisoner was acquitted by the jury. 


e 
1 
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Before Mr. Justice Loch and Mr. Justice Glover. 
Tee QUEEN v. HARI GIRL* ° 
Culpable Homicide-—Provocation—Act XLV. of 1860, s. 300 (Penal Code). 


Culpable homicide, though committed under provocation, will amoynt to murder, 
unless it is proved not only that the act was done under the influence of some 
feeling which took away from the person doing if all control over his actions, but 
that that feeling had an adequate cause, « 


e 
THIs was a case tried with the aid of Assessors, 
The prisoner was committed for trial on charges under sec- 
tion 304 (culpable homicide not amounting to murder) and 336° 


“(causing grievous hurt on provocation). The Sessions Court 


added a charge under section 302 (murder), “in order that 
the question of the sufficiency of the provocation might be 
adequately disposed of.” The Assessors found the prisoner guilty 
under sectién,.304, being of opinion that his offence was 


reduced from murder under Exception 1 of section 300. 


It appeared that deceased had gone accompanied by the 
Police to serve a notice of sale of prisoner’s crop. When the 
Police and deceased separated, prisoner rushed out with a sword, 
and struck deceased on the head with it, so that he died Within 
four days. The Judge found that the act was not excused 
by its being in lawful defence of person or property, but he 
remarked: “I am, however, quite of opinion that a sufficient. 
cause of provocation existed toremove the offence from the 
definition of murder to that of culpable homicide not amount- 
ing to muxder, knowing the way in which legal rights are 
exercised in the mofussil, and looking at the fact of the imperfect 
way in which the exact ‘ciroumstances have been brought out, and 
to the probability of the attacking party having over-stepped the 
law to a greater degree than is apparent, I think the prisoner is 
entitled to the benefit of the exception. I do not place full 
reliance upon the evidence for the defence, or believe in the 

* Committed by the Magistrate and tried by the Officiating Sessions Judgo of 
Cuttack, on-a charge of culpable homicide. b 
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plander of the crop, though I think it probable that wanton 
damage may have been done. If the exact facts, as deposed to 
by the witnesses for the prosecution, are to be credited, the 
offence would, I consider, amount to murder, but the witnesses 
are, so to speak, all on one side and in one interest, and would ` 
not of course depose to any facts which might tend to implicate 
them in an illegal act. I convict him of culpable homicide not 
amounting to murder. I coneider the facts show that the act 
was committed with the intention of causing such bodily injury, 
as was likely to cause death, and sentence him, as stated i in the 
finding, to 5 years’ rigorous imprisonment.” 
The prisoner appealed. 


- The judgment of the High Court was delivered by 


GLOVER, J.—We see no reason whatever to. interfere ‘in 
the prisoner’s favor, and his appeal is rejected. Indeed, we are 
very decidedly of opinion that, on the evidence, the prisoner 
should have been convicted of murder. 

The Sessions Judge has found that the prisoner killed the 
deceased with a sword, and that he (the prisoner) was not at 
the time acting in defence of either life or property. But he 
has. considered his case to come within Exception 1, section 300 
of the Indian Penal Code, on the ground of grave and sudden 
provocation. "No doubt, the question, whether such provocation 
was sufficient to take the case out of the purview of section 
300, was a question of fact. But the Sessions Judge bas not 
given. any tangible reasons for giving the prisoner the benefit 
of the exception. He thinks that the distraint was probably. . 
carried out without exact warrant of law, but how,,or in what 
point, he does not say. He.does not believe that the prisoner’s 
field was plundered, although he thinks that some .damage may 
have been done. In short, he givea,the prisoner the benefit of 


` various possibilities, the existence of which has only been 


surmised. , e 
- This does not seem to us the correct: way of treating the case. 


.To give an accused person the benefit of Exception 1, it ought. 


to be thewi distinctly, not ouly that the act was. done uuder 
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the influence of some feeling which took away from the person 
doing it all control over his actions, but that that feeling had 
an adequate cause. 

Now, taking tlie case inthe most favorable light for the 
prisoner, we cannot find any thing that satisfies these conditions. 
It is clear that the prisoner was not taken unawares, but had 
some expectation Of what was likely to happen, and had placed 
his sword in readiness for the emergency. 

However indignant he may have been at the wréng he sup- 
posed to have been done to him, it seems impossible to say that 
the provocation he received’ was of such Ja nature, as would 
take away from him all power of sélf control, in any case the 
provocation was certainly not sudden. 

- As the Judge and Assessors have found on the evidence that 
the prisoner is not guilty of murder, and have acquitted him 
thereof, this Court cannot interfere, no question of law being’ 
involved; but we think it right to express our dissent from that 
finding, and to say that in our opinion it was not justified by 
the evidence. 


Before Mr. Justice Phear and Mr. Justice Hobhouse. 


Taz QUEEN v. FATIK BISWAS. i 
False Evidence in a Judicial Proceeding— Charge— Evidence—Hand-writing 
of Magistrate—Indian Penal Code (Act XLV. of 1860) 8. 193. 


It is essential in order to sustain a charge under section 193 of the Penal Code, that 
„it should be proved that thero was a judicial proceeding, and that the false statement 

alleged to have been made in the course of that proceeding, was made. A charge 
under this segtion should specify not only the judicial proceeding in the course of 
which the prisoner is accused of having made the false statement, but the particular 
stage of the proceeding in which the statement is made. __ 

The knowledge by the Sessions Judge of the hand-writing of the judicigl officer, 
before whom the statemont wag made, is no evidence of the statenient having beer» 
made before that officer. 


THE prisoner, in this case, was charged under section 193 of 
the. Penal Code, with having intentionally made a false state- 


` * Committed by the Magistrate and tried by the Sessions Judge of Jessore, on a 
charge of giving-false evidenco in a judicial proceeding. 
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ment in a stage of a judicial proceeding. He was found guilty 
by the Judge and the Assessors by whom he was tried, and was 
sentenced to six months’ rigorous imprisonment. The facts of 
the case were as follows: i TON 
The house of the prisoner had been searched in connection’ 
with a case of forgery, in which one Erfanulla and one Haralal 
Bose were convicted and sentenced to transpdertation, on the 4th 
September 1867. Among the papers were found letters impli- 
cating twoe of the Amla of the Court of the Judge of Jessore, 
who were, accordingly, måde over to the Magistrate to be prose- 
cuted. The pestscripts of two letters appeared to be in the 
hand-writing of the prisoner; and he was, accordingly, summoned 
to prove them. He was examined by the Joint Magistrate, and 
he then dehied having written either of them. He was, therefore, 
.prosecuted, and he was committed to the Sessions on two charges 
‘of having given false evidence in a stage of a judicial proceed- 
ing. The Sessions Judge and the Assessors found the prisoner 
guilty, and he was sentenced to six months’ rigorous impri- 
sonment. 
The prisoner appealed to the High Court. * 


Mr. Mackenzie, for the prisoner.—It is not proved in evidence 
in what judicial proceeding, or in what stage of such a proceed- 
ing, tle prisoner made the false statement; there is no evidence 
to show where, or when, or by whom such a proceeding was held. 
The charges are defective, and the Sessions Judge was wrong 
in regarding his knowledge of the hand-writing of the Magis- 
trate as any evidence at all of such hand-writing. The evidence 
is wholly insufficient to support the conviction. 


The judgment of the Court was delivered by 
. Puear, J.—We think that the prisoner must be acquitted 
in this case. He was tried before the Sessions Court upon two 
charges. The first one was, “ that he, on or about the 2nd day 
“of April 1868, at Jessore, in the Court of the Joint Magis- 
“ trate, being lawfully bound on oath to state the truth, inten- 
“ tionally gave false evidence in a stage of a judicial proceeding 
bs e 
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by atating;” and then follows the statement alleged to be false; 
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and the second charge was, “that he, on or about the 2nd day ata 


“of April 1868, at J essore, in the Court of the Joint Magis- 
“ trate, being lawfully bound on oath to state the truth, inten- 
`“ tionally ‘gave false evidence in a stage of a judicial proceeding 
‘by stating,” and soon. It was essential to bothe these charges 
that the prosecuti$n should make out that there was, on or about 
the 2nd day of April, a judicial proceeding pending in the Joint 
Magistrate’s Court; and that the prisoner, in*the course of that 
proceeding, made the statement which ‘was alleged to be false. 
But we can find no evidente on the record that there was any 
such judicial proceeding pending in the Joint Magistrate's Court 
. at Jessore at any time. The proper mode of proving that fact 
would have been’to produce the record of the proceeding which 
the prosecution referred to. If this was actually done, that 


record -has become detached from the papers in this case, and-has* 


not come up to us as part of the Session’s record. 

We think it right to remark here that, in our opinion, both the 
charges made against the prisoner are seriously defective, in not 
specifying the judicial proceeding in a stage of which the prisoner 
is accused of having made the false. statement. We even 
think that the particular stage of the: proceeding ought to have 
been mentioned. It is only fair to the prisoner that the charge 
which is to stand for ever on record against him should b§ made 

as definite and specific as it reasonably can be; and, on the 
other hand, the prosecution, too often needs to be definitely told 
what is the burden of proof which lies upon it. Had the charge, 
in this case, been properly specified, it could hardly have hap- 
pened that the evidence which was most material to the issue to 
be tried should not be forthcoming. 

We also cannot discover that there is any evidence in the Ses- 
sion’s recordeof the prisoner having made the statement in-the 


Joint Magistrate’s Coun, which he is alleged to have made® 


there. The Judge says: “the deposition he gave,” that is, in 
the Joint MagiStrate’s Court, “is marked A., and I know it to 
be in the Joint Magistrate’s hand-writing.” It is"scarcely neces- 
sary for us to remark that the knowledge of the hand-writing 
possessed by the Judge did not, of itself, constitute evidence, 


Fan 
P Biswas. 
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such as even he himself could have looked at or considered that 
the prisoner made the statement which appeared in the deposi- 
tion. The hand-writing of the Magistrate did not.afford legal 
evidence that the prisoner made the statement’ which was written 
down in that hand-writing. There are one or two instances 
mentioned in he Code of Criminal Procedure when the .attes- _ 
tation by the Magistrate, and his signature is’ of itself sufficient 
proof of the document such as that to be found in section 366, 
-relative tothe eXamination of the accused person before the 
Magistrate. But there is'no where any general provision apart 
from these special, instances, that’ the deposition of a witness, 
either written out or signed by a Magistrate, shall be evidence 
of itself, without more to the effect that the witness deposed 
before tha Magistrate the words which appear in the deposition, 
and this case does not fall within the meaning of any of those 
‘instances. Moreover, even if the Judge’s knowledge of the 
hand-writing of the Joint Magistrate could have been supposed 
to afford to himself any evidence in proof of the deposition, it 
obviously could not be such evidence to the Assessors. The 
only mode of conveying it to them would be by the Judge 
stating on oath before them what he actually knew upon the point. 

It appears to us that, in the absence of any evidence of there 
having been in fast a judicial proceeding pending in the Joint 
Magisfrate’s Court, on or about the 2nd of April. 1868; and 
further, in the absence of any evidence of the prisoner having 
made the statement alleged against him in any such proceeding, 
the whole foundation of the two charges upon which the prisoner 
was tried in the Sessions Court breaks down. We have had 
some hesitation in our minds whether or not we should exercise 
the powers which are given to us, sitting here in appeal, by the 
provision of section 422 of the Criminal Procedure Code, and 
send bgck the case to the Sessions Court, in order that any addi- 
“tional evidence on these two points might be produced by the 
prosecution. „Itis clear that evidence relevant thereto, either 
affirmative or negative, must exist. But upofi a consideration 
of all the circumstances of the case, including even some of the 
collateral matter to which the Judge has referred, and bearing 
in mind that the prisoner has already undergone nearly two 
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. months’ rigorous imprisonment, we don’t think it necessary to 1868 
‘exercise the discretion which is given to us by that section; and Quzey 
we think it is proper to say that on the evidence which appears Panne 
on the ‘record, the prisoner ought to be acquitted. He will, there- Biswas, 
e 
fore, “be. discharged from custody so far as this conviction is 
$ concer ned. i ° 
jj ay e 
Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Miiter. 
D. ABRAHAM v. THÉ QUEEN. ~ 1868 
Yone i Sept, 12. 
British Burmah—Lord's Day Act—Abdhari Hules. ae 


“The Lord’s Day Act does not extend to criminalcases in British Burmah, A. was 
convicted and fined for the breach of an Abkeri Rule. Held, the conviction could 
not be supported, on the ground that the Abkari Rule had not the force of law.» 

_ Tux. following case was submitted for the opinion of the High 
Court, by the Recorder of- Rangoon : - 

- The appellant, D. Abraham, a Jew, has been convicted by 
the Town Magistrate, of a breach of Abkari Rules, a copy of 
which Rules is attgched to this reference. The 28th Rule is the 
one under which the charge was laid, and the fine inflicted was 
400 rupees, the offence being a second offence. 


. 


The first question upon which I would ask the opinion of 


their Lordships is, whéther the proceedings ought to be quashed, 
the appellant having been arrested on a Sunday. 

The Advocate for the appellant cites the Lorde Day Act 
of 29 Car. 2, © 7, and the case of Taylor v. Phillips (1). 
It is contended that this Act applies to the case, because sec- 
tion 21 of Act XXI. of 1863 declares that, in all suits cognizable 
by the Recorders Court, all questions, as well as of fact as of law 
or equity, shall be dealt with and determined according to the law 
administered by the High Court of Judicature at Fort William 
in Bengal if the exercise of its Ordinary Original Civil Juris- 
diction. Assuming that*the Lord’s Day Act was in 1863 œ part 
of the law administered in the High Court at Fort William in 
its Ordinary Original Civil Jurisdiction, I do not think that 


* Reference from the Recorder of Rangoon. 
(1) 8 East, 165, 
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1868 it applies, therefore, in a criminal appeal in the Recorder’s Court 
D. Amazan in Burmah. Section 21 refers, in my opinion, to civil suits 
alone; and as the Criminal Procedure Code, which I think is 
the law which must, guide me, is silent upén the point, I see 
no reason why the proceedings should be quashed, because the 
appellant wasarrested on a Sunday. 
~ The second question is, whether the AbKari Rules, tunder 
which the appellant has been convicted and fined 400 rupees, 
__ haye the forte of Taw; and if not, whether the conviction can 
' . be supported. 

Upon this pofnt [have very considerable doubt, and when it 
arose in the case, I desired the Government Advocate, who did 
not, in the first instance, appear for the Crown, to ascertain 
ander what authority those Abkari Rules were passed. The 
case was adjourned for the purpose of ascertaining this, and 
“on its coming on for hearing again,-the Government Advocate 
informed me that he could point to no authority under which 
the Chief Commissioner of British Burmah, who appears to have 
issued the Rules in question, had power to do so. 

The Abkari revenue is collected in the Bengal Presidency 
under Act XXI. of 1856, amended by Act XXIII of 1860; and 
by Act XX. of 1864, power is given to the Governor General 

. in Council to extend those Acts to places under their immediate 
administration. I conceive that British Burmah is a place under 
the immediate administration of the Governor General in Council, 
I find, however, that the Abkari Acts have not been extended to 
British Burmah ; but that the Rules, which I enclose, are quite 
independent of the Acts of the Governor General in Council 
relating to Abkari, and are entirely different in principle to 
the rules applying in Bengal. They are modified tora certain 
extent every year, but similar Rules have been in force in the 

, provinoe for about fifteen years. t 

Tt appears to me that if these Rulesshave any legal offect, it 
must be by virtue of some power vested in the Chief Commis- 
sioncr as representing, in British Burmah, the Board of Revenue. 
The powers of the Chief Commissioner are definedin a Resolu- 
tion printed in the Gazette of India Extraordinary, January 
Bist, 1862. But it appears to me that the powers of the Chief 
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Commissioner. as.a Board of Revenue cannot extend so far as 1868 
to enable him to pass Rules containing penal clauses, such as are D. ee 
contained in the Rules in question. é usar: 
_ The subject appeared to me to be of so much importance, that e 
I requested the Chief Commissioner to cause a search to be made 
‘for any document Which might give him any power‘in the matter ; 
and ab I'am now informed by the Government Advocate that no 
such document can be; found, I beg to refer the matter to 
your Lordships. f , 
Tt seems to me that there is no power at present vested in any 
one but in the British Parliament, or the Legislative Council of 
the Governor General, to make laws far this province, and . that 
laws can only be extended to the provinces by the Local 
Government, that is, the Governor General in Council, or by the 
Chief Commissioner exercising the powers of a Local Govern-, 
-ment under Act XX XI. of 1867. 
These Abkari Rules have not been made or ‘extended by any 
of these authorities; and I would, therefore, express my opinion 
that they have noé the force of law, and consequently that the . 
conviction, i in this case, cannot be supported. 


The opinion of the ane Court was delivered by . 


_ Peacock, C. J.—We are of opinion that the Lord’s Day Act 
does not extend to criminal cases in British Burmah, and that the 
- conviction is not bad because the defendant was arrested on 

` Sunday. ; 

Weare of opinion that, upon the facts stated, the Abkari 
Rules passed by the Chief Commissioner have not the force of 
law, and that the conviction cannot be supported. 


Te 
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Before Mr. Justice Phear and Mr. Justice f/obhouse. 


In Tus matter or HARIMOHAN MALO.* 
AND 


e 
THE QUEEN v. JAYAKRISHNA MOOKERJEE.t| à 


Act XXV. of 1861, s3. 62 and 308—Removal of Nuisances— Orders to ri 
. . Obstructions. 


When a case falls both under bection 62 and under section 308 of the Criminal 
Proceduro Code, the order of the Magistrate ought not to be absolute in the first 
instance. Ie should gife the defondant an opportunity to show cause against 
the order. - 


Semble.- Whether n case comes under either of these two sections or awe both,- 
the order of fhe Magistrate ought to, contain a clear statement of the facts upon the 
basis of which the Magistrate has made the order. 


+ THESE two cases were heard by the High Court together.. 
In the first, a petition had been presented by Harimohan Malo 
and five other fishermen, inhabitants of Radhanagar, in the 
district of Jessore, in which they stated that they were the 
lessees, under Raja Barada Kant Roy, of part of the jalkar in. 
the river Bhairab, in the district of Jessore; and that the Magis- . 
trate of the District had directed them to remove certain Kumars 
which they had placed in the river to catch fish. The petitioners 
further stated, that they had submitted to the Magistrate a peti- 
tion, praying “that the order be cancelled, on the ground that it 
was unjust, but the Magistrate declined to grant their prayer. 
They now petitioned the High Court to send for the record of 
the Magistrate, and to set aside his order, on the grounds that 


-the order being made proprio motu, did not disclose that the 


interests of the public required its issue,” and that.there was 
“no evidence to show that the Kumars were a nuisance, or in 
any way injurious to the interests of the public.” « The record 
ewas, accordingly, sent for; and it appeared that the Magistrate’s 
order was absolute in its terms, and that he did not give the 
petitioners an opportunity of showing cause agafnst it. ` 


* Petition under section 404 of the Code of Criminal Procedure. 


t Reference No, 155 of 1868, from the Sessions Judge of Hooghly, under section 
484 of the Code of Criminal Procedure, 


“ 
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The second case came before the High Court on a reference 1868 
from the Sessions Judge of Hooghly, under section 434 of Act Ix re 
XXV. of 1861, The reference was as follows :— iy Riera 

“Tt appears tha? the Deputy Magistrate of Scrampore con- Mato. 
sidering that a public foot-path had been obstructed, proceeded a 
under section 63 of the Code of Criminal Pxocedure, and 
directed the remo¥al of the obstruction. The opposite party 


remonstrated, and stated it was aie private property, and 


requested an enquiry. ~ s s 
The Deputy Magistrate, howeyer, acted summarily and dis- 
posed of the case. ° 


I think that the Deputy Magistrate was wrong in making 
his order absolute, “and without proceeding under section 310 
of Chapter XX., his original order was one which would be 
required by section 308; and as this was not a case in which 
speedy action was required, or in which immediate danger ° 
might be apprehended, he ought to have proceeded under Chapter 
XX. Undoubtedly, the Deputy. Magistrate had discretion to 
adopt either procedure, but I think that sections 62 and 63 
expressly- are intended for emergencies when prompt action is 
‘necessary, and not for a case like the present, which is certainly 
contained in section 308, and in which individual private rights 
are ai question.” 

e 

Baboo Devendra Chandra ` Elias: for the petitioners in the. 
first case. 


The judgment of the Court in both the cases was delivered by 


Pear, J.—In these two cases we have had to consider the 
effect of sections 62,and 308 of the Code of Criminal Procedure, 
as:operating to give authority to the Magistrate under gortain 
circumstances to issue injunctions against individuals, controlling” 
them in the exercise of their proprietary rights. On the whole, 
we have come to the conclusion that these tivo sections are ‘not, 
in conflict with one another, and also that they are not, properly 
speaking, alternatives. The essential difference between them. 
is that section 308 expressly directs that the injunctional, order 
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of the Magistrate should, in cases to which that section applies, 
be an order nisi so to speak, that is an order accompanied by a 


Harmonan condition that it is not to operate, if the party show cause, within 


MaLo.” 
e 


a specified time, why the order should not béeobeyed; while, on 
the other hand, section 62 speaks only of an order absolute, 
without saying that the party is to be afforded an opportunity - 
for showing cause against the order. In Cases falling under 
either the one section or the other, the order must clearly be in 
writing. This is expressed in so many words by the provisions 
of section 62, and it is also implied by the terms of section 308, 
followed as itis by the provisions which appear in section 309. 
Now it appears to us that, in these two cases, it is not necessary 
that we should determine exactly what is the meaning or scope 
of section"62. It is enough for us to say that, in our judgment, 
if any part of the ground covered by that section also falls 


* within the scope of section 308, then the Magistrate must con- 


form to the more particular directions of the latter section, and 
it is not sufficient that he should comply merely with the general 
words of the former; that is, he cannot ghoose whether he 
will issue an order without a condition, or whether he will issue 
an order with a condition, but is bound, in all cases which fall 
within the operation of section 308, to comply with the provisions 
of that section. Now it appears to us that, in both the cases 
which.“are before the Court, the subject or the occasion of the 
order fell directly within the meaning of section 308. In each 
case, according to the view of the facts which the Magistrate 
apparently took, the obstruction or nuisance, which it was the 
object of the order to remove or abate, occurred in a public place 
or a public high-way. Consequently, section 308 applied; and 
from what I have already said, it follows that the Magistrate 
had not any authority in either of these cases to issue an order 
absolute, but was bound to give in his order an opportunity to 
‘the person to whom it was directed, t& show cause against it; 
and I need hardly say that, in neither of the orders pompiniaes 
of was this opportunity given. 

The Jessore case was brought before us by petition of parties 
aggrieved. The Magistrate had directed in his order that certain 
Kumazs should be removed from a piece of water, and it appeared 
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that his reason for directing this was two-fold: namely, that they 
constituted-an obstruction to persons lawfully using this piece 
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of water as an highway, and also that this produced a nuisance Hanmonan 


by causing the accumulation of decaying vegetation in a public » 


place. We think that the complainants have made out that 
this order was au improper one. It was absolute*in its terms, 
and did not comply with the provisions of section 308. We 
are, therefore, of opinion, that it should be quashed. | 

The Hooghly case has come ‘before us in the shape of a 
reference from the Judge, who recommends that the order of 
the Magistrate be quashed on the ground of éts iflegality. There 
the Magistrate had issued an absolute erder for the removal of 
a fence which he thought was an obstruction to a comain public 
path or highway. For the reasons which I have already 
mentioned, this order also is bad, because it did not give the, 
persons affected by it the opportunity to show cause against 
it. Accordingly, we think that the Judge is right in considering 
that fhe order is illegal and ought to-be quashed. i 

I think it right tp add that it seems to me that, in all cases, 
whether cases falling éxclusively under section 62 or cases 
coming under the provisions of section 308, the order ought to 
contain a clear statement of the facts which the Magistrate, in 
the exerčise of his judicial discretion, considers to coystitute 
the material facts of the case, and upon the footing of which 
he has made the order. It is only fair, I think, to the party 


against whom the order is made that he should be made to know | 


distinctly the grounds upon which the Magistrate has acted, in 
order that he may be better guided to a conclusion as to 
whether the order is one which he is bound to obey, or whether 
he can safely resist it either under the Penal Procedure which 
is laid down by section 188 of the Penal Code, or by showing 


cause under’ the provisions of section 308 and the following, » 


section. But whether am order would be bad or not when it 

did not contain a statement of the material facts in the way I 

have indicated, I still think that at least the record which is sent 

up to this Court when the validity of the Magistrate’s order is 

put in question, should disclose all the facts upon which the 

Magistrate acted, and upon which he relied for justification of 
Š A E—5 
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1868 his order. I may say that in neither of the cases before us, is 
~ Inre thisso. We can perhaps just gather from some rather informal 
RESE orders endorsed upon the back of successive petitions in each 
Maro. | case, what view the Magistrate took of the gẹneral facte. But 
there is no formal adjudication, no formal statement of those 
facts either insthe order itself, for the information and benefit of 
the parties, or in the record for the purpoge of enablirg this 
Court to come to a judgment upon the validity of the order; and 
` I am inclined to'the opinion that this alone would justify us in 
quashing the order, because I think we ought not to maintain 
orders of this Rind, in force, unle’s we see that the facts of the 

case as exhibited in the record justify them in law. 


ORIGINAL JURISDICTION. 
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m DETERMINED ‘BY 


THE HIGH COURT OF JUDICATORE, 
- AT FORT WILLIAM IN BENGAL, 
- ORIGINAL JURISDICTION. 
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« Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 


RADHAKRISHNA BETT AND OTHERS, APPELLANTS, V. HARAKRISHNA ` 
DOSS, RESPONDENT. 


Suit Jor Possession—Decree. 


‘In a suit te recovery of posseasion of land, it was declared that the plaintiff was 


1867 
Sept. 11. 


——__-—— 


entitled to possession as owner, and ordered that the defendants should deliver to him ) 


possession as such. Held, on appeal, that the decree should have simply declared that 
the plaintiff was entitled to possession, without any declaration of right as owner. 

Tris was a suit to recover possession of a piece of land, which 
the plaintiff (respondent) alleged had been wrongfully taken by 
the defendants (appellants), and to recover Rs. 1,060 as damages 
for thé dispossession. 

The land in question was contiguous to some pioni? belong- 
ing to the plaintiff, and also adjoined property of the defendants. 
From.the evidence it appeared that the plaintiff had been in 


possession, though not in actual occupation of the land, for some - 


time before forcible possession was taken by the defendants. 
The evidence on the part of the defendants was insufficient 
to show that they had possession, or that there, were any acta. of 
ownership on their part, prior to the possession of the plaintiff. 


At the Sng ES houting, the following decree was made by 


‘Markby, J.:— 
It is declared that the plaintiff i is entitled to the possession as 
owner of the piece of land; and it is ordered and decreed 
B—ő 


e 
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— that the dofendants'do deliver up`to, the plaintiff quiet possession _ 


Ravuaxnreu- Of the said piece of land to which he is entitled as aforesaid; 
wa BETT 


v. 


and it is ordered and decreed that the defendants do pay-to 


era the plaintiff his costs of this suit (to be taged by the taxing 


officer, under the heading, class 2, Ordinary Causes) with interést - 
thereon, at the rate of 6 per cent. per annum, from the date of 
taxation to the date of realization. < oe 


From this decree the defendants appealed. 


Mr. Woodroffe and Mr, Marindin for appellants. 
The Advocate-General and Mr. Lowe for respondent. 


The juggment of the Court was delivered by 
_ Peacocg, C. J. —It appears to me that there was sufficient 


i evidence in this case to prove that the plaintiff is entitled to 


recover possession of the land from the defendante. I think the 
evidence. adduced proved that the plaintiff had a possession 
previous to the time at which the defendants took possession, 
and that the plaintiff had not abandoned tha possession, . though 
he was not actually on the premises, but the plaintiff has asked 

for a declaration that he has got a title to the premises, which; — 


“if it stands, would prevent the defendant from ever shewing 


that he had better title than the plaintiff. We think that the 
decree ought,to be amended, by simply declaring that the plain- 
tiff do recover possession of the premiscs without making any — 
declaration of his right as owner. The defendants appedled in 
this case on the ground (amongst others) stated in the fourth item 
of the appeal, that the plaintiff did not produce any evidence of 
title to the said land, or a possession thereof by the plaintiff 
twelve years previous to the institution of this suit; and there~ 
fore made no case entitling him to a decree for possession - of the 
e land.* He has failed in making out this ground of appeal, and, 
therefore, the plaintiff is entitled to the costs of this appeal 
according to scale 2. : 


Attorney for appellants: Mr. Hatch. 


Attorneys for respondent: Messrs. Barrow & Ca. - 
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$ Before Mr. Justice Phear, 


Ix tue Goons or DUNCAN (Dxcerasxp.) 


S 
Jurisdiction—Administrator-Generals Act (XXIV. of 186%)—The Indian 


. * Succession Act (X. of 1866). 


The High Court has no power to grant Letters of Administration to the Attorney 
of the exccutor of a deceased in respect of assets situate in the Punjf. The High 
Court has power to grant Letters of Administratior in respect of such assets to the 
Administrator-General, 


° * 


Tis was an application for thé grant of Letters of Admi- 
nistration to the Administrator-General of Bengal. The facts 
appear in the petition of the Administrator-Gener&l, which. 
yas as follows: 

“ The deceased was in his life-time, and at the time of his » 
death, a British subject, residing at Jullundar, in the Punjab, and 
employed as a conductor of the Army Commissariat Department 
in the Bengal Presidency, and departed this life on the 29th 
August, 1866, at Phillour, in the Punjab, having first duly made 
and published his last Will and Testament, whereof he appointed 
Serjeant Walter Codrington, of the Army Commissariat Depart- 
ment, his executor, and Mary Ann Duncan his (deceased’s) wife, 
executrix; the said Mary Ann Duncan has also since died, without 
taking out probate of the Will of the said deceased; but the said 
Walter Codrington, by a certain deed-poll, or power of 
attorney, dated the ist day of December, 1866, constituted and 
appointed J. H. Matthews, of the town of Calcutta, his attorney, 
to administer the estate of the said deceased, and the said J. H. 
Matthews, as such attorney, on the 7th February last, obtained 
from this Honorable Court Letters of Administration, with a 
copy of the Willannexed, of the property and credits of the 
said deceased. ` Among the assets of the said deceased, there jg » 
a sum of about Rs. 6,000, deposited with the Simla Bank Cor- 
poration, Limited, which isa Company registered under the 
Indian Companies’ Act, 1866, and which carries on business at 
Simla, in the Punjab, and at other places in the same province, 
having its Registered Office at Simla. 


`~ 
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1867 « The Secretary of the Simla Bank Corporation, Limited, 
in rue Goons having been called upon by the said J. H. Matthews to recognize 
oe DP him as the administrator of the estate of the said deceased, and _ 
-e to pay or to be prepared, at due date, to pay to him, the said 
a J. H. Matthews, the sum standing to the credit of the said 
deceased in the said. Bank, referred to your petitioner, who inti- 
mated to the said Secretary, by letter dated the 24th of July, 

_ 1867, that the said J. H. Matthews could not, in the opinion of 
your petitiéner, demand payment of, or give a valid and legal 
discharge for, the said sum so standing to the credit of the said 
deceased in thé said Bank as aforesaid, and that, thereupon, the ` 
_ Secretary remitted the amount admitted to be due from the said 
‘Bank - to the estate ‘of the said deceased to tho attorneys in 
Calcutta of the said Bank to be by them paid to whoever was 
qualified to give-a valid and legal discharge for the. same, and 

* such sum is now in the hands of the said attorneys. 

“ Your petitioner submits that the said sum of Rs. 6,000, or 
‘thereabouts, so in the hands of the said attorneys of the said. 
Bank as aforesaid, is an asset of the estate of the said deceased, 
payable at Simla, and is realisable only in the province of the 
Punjab, in which province no person has, to the best of your 
petitioner’s knowledge and belief, applied for probate of — 
deceased’s Will, or for Letters of Administration to deceased’s 

. estate. 

` -e That the amount and value of the said assets of the deceased’s 
estate, which are likely to come into your petitioner’s hands, in 
case he obtains administration of the deceased’s estate, will not 
exceed Rs. 6,500.” n 


The Advocate General (Mr. Lowe with him) for the Adminis- - 
trator-General. 
Mr. Marindin for the attorney of the executor, ° 


The Advocate General contended that the word “ presidency” 
in the Administrator-General’s Act XXIV? of 1867, s 3, 
includes the Punjab. That the only Court which the Adminis- 
trator-General can apply to is the High Court at Calcutta, and 
that no oge else can apply in this Court—the grant to Mr. 
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Administrator-General’s Act, it is said,—* so far as regards the 
g 


Ix ros Goovs Administrator-General of any of, the Presidencies of Bengal, 


or DUNOAN, 


Madras, and Bombay, the High Court of Judicature at the pre~ 


* gidency town shall be deemed to be a Court of competent juris- 


diction within the meaning of sections 187 and 190 of the Indian 
Succession Act, 1865, wheresoever within the Presidency the pro- 
perty, to be comprised i in the probate or Letters of Admipistra~ 
tion, may be situate.”. Therefore, in this particular case in which | 
the Administrator-General applies, . this Court is a competent 
Court to give effective Letters of Administration to the Adminis- 
trator-General jn respect of any property up to the full limits 
of the Presidency a8 defined in the Administrator-General’s Act, 
and those include the Pufijab. 

. Then se@tion 16 of the Administrator-General’s Act says,— 
« If any person, not being a Hindoo, Mahomedan, or Budhist, 
sor a person exempted under the Indian Succession Act, 1865, 
section 332, from the operation of that Act, shall have died, 
whether within any of the said Presidencies or not, and wliether 
before or after the passing of this Act, and shall have left assets 
exceeding, at the date of the death or withih one. year there- 
after, the value of one thousand Rupees, within any of the said 
Presidencies, and no person shall, within one month after his 
death, have applied in such Presidency for probate of a Will, or 
for any Letters of Administration of his estate, the Administra- ` 
tor-General of the Presidency in which such assets shall be is 
hereby required, within a reasonable time, after he shall have 
had notice of the death of such person, and of his having left 
such assets as aforesaid, to take such proceedings as may be 
necessary to obtain from the High Court of Judicature at the 
Presidency towns Letters of Administration to the effects of such 
person, ane generally or with a Will annexed, as the case may 
require.” In that two contingencies are spoken, of. ` First, 
there must be assets within the Preajdency ; and, second, no 
„person shall have applied in such Presidency, for probate or 
‘Letters of Administration. I think I am boundeto hold that the 
words “ no person shall have applied within such Presidency’ 
must mean a person to whom the Court would have jurisdiction 
to give Letters of Administration; they must refor to some one 
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to whom the Court could have given Letters of Administration 1887 

such as would be effective in regard to the assets which the Ist Goons 
te > . «6 or Duxoan. 

Administrator-General seeks authority to administer. 

Section 15 saysp—* Any Letters-of Administration, or letters ° 
ad colligenda bona, which shall hereafter be granted by the High ° , 
Court of Judicature at any Presidency town, shall be granted 3 
to the Administrator-Goneral of the Presidency, unless they shall 
be granted to the next of kin of the deceased; the Administra- 
tor-General of the Presidency shall be deemed to dave a right 
to Letters of Administration in preference to that of any person, 
merely on the ground of his ‘being a creditor, a legatee other 
than an universal legatee, or a friend of the deéeased.” 

And this clearly.gives to the Administrator-General a right 
to the Letters of Administration, unless certain prsons whọ 
possess a right by preference apply. 
~ It is not questioned that there are assets at Simla within the 
Punjab, viz., within this Presidency. So the first condition is 
satisfied. The Advocate General says, no one has applied 
within section 16. On the other hand, Mr. Marindin says that 
. Mr. Matthews had applied to obtain Letters of Administration 
within the meaning of the section. What had occurred was 
this: the deceased had left a Will; the executor was living out 
of the local limits of the ordinary ¢ivil jurisdiction of this Court, 
and had appointed Mr. Matthews his attorney to applyeto the 
Court, and who had accordingly applied and had obtained Letters 
of Administration with the Will annexed. Do these fall within 
the words of section 16, as I have interpreted them? Are 
they Letters of Administration which are effective in reference 
to assets in the Punjab? 

I do not think that the grant to Mr. Matthews has any efficacy 
in the Punjab derivable from any authority which the High 
Court inherits from the Supreme Court. That is clear from 
the cases referred to by the Advocate General. I also think it 
is clear that this grant has not any such office given to it by the 
terms of the Secession Act. Section 242 of that Act says: 
© 6 Probate or Letters of Administration shall have effect over 
all the property and estate, moveable or immoveable, of the 
deceased, throughout the Province in which the same is granted, 
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and shall be conclusive as to the representative title against all 


Ix rue Goons debtors of the deceased, and all persons holding property which 


‘or Duncan, 


belongs to him, and shall afford full indemnity to all debtors 


* paying their debts, and allspersons delivering up such property 


to the persons to whom such probate or Letters of Administr ation 
shall have been granted.” . . 

The Province ‘is, as I have already Bed: defined by the 3rd 
section, The Province, then, to which this Court relates, and 
over whichalone its grants of Letters of Administration are 
made efficacious by the Indian Succession Act, does not extend 
into the Punjab l : Í 

But then Mr. Marindin argues, and that is the only point on 
which I have felt difficulty, that section 25 of the Administrator- 
General’s “Act gives by implication power to this Court to 
grant Letters of Administration to a properly qualified person in 
‘exactly the same cases and to the same extent as to the Admi- 
nistrator-General himself. The words are: l 

“Tf an executor or next-of-kin of the deceased, who shall not 
have been personally served with a citation, or had notice 
thereof in time to appear in pursuance thereof, shall establish 
to the satisfaction of the Court a claim to probate of a Will, or 
to Letters of Administration in preference to the Administrator- 


_ General, any Letters of Administration which shall-be granted 


by virtue of this Act to the Administrator-General may be 
recalled and fevoked, and probate may be granted to such. 
executor, or Letters of Administration granted: to such other 
person as aforesaid. Provided that no Letters of Administration 
which shall be granted to the Administrator General shall þe- 
revoked, or recalled, for the cause aforesaid, except in cases in — 
which a Will or codicil of the deceased shall be proved in the 
Presidency, unless the application for that purpose shall be 
made within six months ‘after the grant to the Administrator- 
General, and the Court shall be satisfied that there has been no 
unreasonable delay in making the application, or in transmitting 


_the authority under which the application shalf be made.” A 


Court does not very readily attribute to itself power and autho- 
rity'mérely by implication from the words of a statute. It 
must be only where the implication cannot be avoided that it — 
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would feel itself justified in doing so. But here the implication 1867 
is not, I think, absolutely necessary. The words are—* may be Ix tox Goons 
recalled and revoked”—* may be granted.” Tee 
That leaves a Joop-hole, and shows that the Court is not at `e 
"any rate necessarily obliged to make the grant, and therefore I + , 
_ think there is not a necessary inference that the Court is 
authorjsed so to da, where it would have no authority indepen- 
dént of this Act. But in truth section 25 should be taken with 
section 19, as these together deal with the, cases sof persons 
applying to the Court simultaneously with, and after the Admi- 
nistrator-General, while Section 16 refers to the case of a person 
applying before him. Section 19 says, on thfs point— 
“Tf in the course of proceedings to* obtain Letters of Admi- 
nistration under the provisions of section 16 or section 17 of 
this Act, any executor appointed by a Will of the deceased shall 
appear according to the practice of the Court, and prove the, 
Will and accept the office of executor, or if any person shall 
appear according to such practice, and make out his claim to 
Letters of Administration as next-of-kin of the deceased, and 
shall give such sécurity as shall be required of him by law, or 
. by tle practice of the Court, the Court shall grant probate of the 
Will or Letters of Administration accordingly, and shall award 
to the Administrator-General his costs of the proceedings so 
taken by him, to be paid out of the estate as part of the testa- 
mentary, or intestate expenses thereof.” It seems to me that 
if the words of the two sections be compared with one another, 
and again with the 16th section, the meaning must be “if any 
. person comes to whom the Court cbuld grant effective probate 
or Letters of Administration as regards the assets sought to be 
administered.” The result is, I conclude, that the grant to Mr. 
Matthews does not extend to enable him to administer assets 
in the Punjab, and that this Court could not give him or 
the executor such a grapt. It is clear then that ‘the’ Admis 
nistrator-General has a right to have Letters of Administration 
under section 18, no other person being before the Court to 
whom it can grant them, and J am not sure that if the Admi- 
nistrator-General pressed his application, I should not feel 


obliged to grant it at once ; at the same time the Court undoubt- 
Cc 5 * >° 
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edly has ay EA in the matter. It will, if it sees, any 


in ire Gaons chance of the grant leading to confusion, or to the creation of 


or DUNOAN 
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Nov. 29. . 


* conflicting titles which would end in needless litigation, refuse 
to grant Letters of Administration, or to grawt them on terms 80 
as toavoid such a result, In England the Court does not always 
feel itself obliged to grant the probate or Letters of Admi~ 
nistration to the person who has the best righ This‘is » cage 
in which there is risk of the kind which I have just snggested. 
I shall, thexefore, grant Letters to the Administrator-General , 
with the direction that they shall not issue. for one month, to give 
the executor time to apply to the Punjab Court for probate, or 
his attorney for Lefters of Administration with the Will annexed. 
On this being done, application may be made here for. the recall 
of these Isetters. The Administrator-General’s costs to be paid 
out of the estate in any event. i 


Proctors for the Administrator General: Messrs. Berners, 
Sanderson, and Fergusson. 


Proctors for Mr. J. H. Matthews: Messrs. Stack & Co. 


Before Mr. Justice Markby. 
ROLLO v. SMITH AND OTHERS, 
European British Subject—Age of Majoriiy—Suit by Minor. 


A. stated that he was born in 1848; that his great grandfather was, according to 
the tradition of the family, a European (but of what country in Enrope he did 
not know) residing at Madras, and his great grandmother a native, Hindu or 
Mahomedan; that he did not know whether his great grandfather and’ great 
grandmother were married, or who his grandmother was, or whether his ‘grand- 
father was married; that his father married a lady bearing an English name; that 


' he himself and all kis retstions were Christians ; that he was born in Qaleutta, and 


knew of no rélatives in Europe. Held, that he was the legitimate descendant of a 
Enropean British subject, and therefore his age of majority was 21 years. 

Plaintiff being a minor, his suit was not dismissed, but he was dirécted' to appoint 
s neze friend to sue for him. 


Mr. Woodroffe and Mr. Evans for the plaintiff. 
Mr. Ingram (Mr. Kennedy with him) for the defendants. 


Tus suit was brought for. goods sold and delivered and upon 
account stated, It was objected (inter alia) forthe defendants 
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that this suit could not be maintained by the plaintiff on the ground 
of his being under the age of 21 years, and therefore a minor. 


Mr. Woodroffeeargued that 21 years of age was not the 
period of majority in India for other than Exropean British 
subjects. See 1 Morley’s Digest, “ British subject,” p. 89, note; 
Calvin’s Case (1)3 Hogg v. Greenway (2); 8. 3 of the Indian 
Succession Act (X. of 1865); Reg. XXVI., 1793, section 2; 
a Macpherson’s Civil Procedure, p. 16. But supposing*the plaintiff 
is a minor, the suit is maintainable; minority is no ground for 
dismissal, see Warwich v. Brute (3); at most the ease should have 
been adjourned for the appointment of a next friend ; Flight v. 
Bolland (4), quoted in Macpherson on Infants, p. 364; but 
here the irregularity has been waived by payment ifto Courts 
Chitty’s Archbold’s Practice, 1206 (edn. of 1856.) 

Mr. Evans, on the same side, contended, that in the case of 
persons to whom the Indian Succession Act applies, 18 years of 
age is the period of majority, there not being any positive rule 
of law; otherwise, under section 215, a youth over 18 and under 
21 can sue for outstandings due to his father in respect of his 
business, but not for debts accrued since his father’s death in 
respect of the same business while carried on by himself. 

id 

Mr. Ingram.—The objection is not one of form, but of prin- 
ciple. If the suit is dismissed, what security is there against the 
infant for costs. And the plaintiff here isan infant. ‘The inter- 
pretation clause (section 3) of the Succession Act is limited to 
the Act itself. The test isnot whether the plaintiff is a European 
British subject or not, butis he a Mahomedan or Hindu; if he is 
not, the English law applies, Musleah v. Musleah (5); 21 
Geo. IIL., ¢. 70,8. 17; Abraham v. Abraham (6); Killican v. 
Juggurnath Dutt (7). i 


MARKBY, J.—In the course of this case an application was 


(1) Coke’s Reports, Part vii, 1. (5) Fulton, 420. 
(2) 1 Coryton, 97. (6) 9 Moore’s E. I. A., 195—3241. 
(3) 2 M. and §., 205, (7) Morton, 119. 


(4) 4 Russ., 298, :. 4 
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1867 made to dismiss the suit on the ground that the plaintiff was i 
HOLES under the age of 21 years. The plaintiff stated ‘that he was 
Suru. born in the year 1848; that his great grandfather was, according 
to the tradition of the family, a European residing at Madras, ' 
-+ ° and his great grandmother a native, Hindoo or Mahomedan, 
He did not know whether his great gr andfather and great grand- 
mother were married, or who his grandmotlfer was, or whether 
his grandfather was married. His father married a Miss 
Clarke. ‘he plaintiffhimself and all his relations are Christians. 
He was born in Calcutta, and has no relatives in Europe that 
he-is aware of. He does not kifow to what country in Europe 
his great grandfather belonged. 

Under these circumstances, I think I must presume that the 
plaintiff is the legitimate dercentans of a European British 
subject. 

* The question which has been discussed is whether the PE 
‘tiff attains his majority at 18'or 21. If at the former age, he 
can maintain this suit alone; if at the latter, he must sue Pe his 
guardian or next friend. 

N otwithstanding., that I find here and there some doubifal 
expressions on the subject, I have myself no doubt whatever 
that the legitimate descendants of a European British subject 
retain the law of their ancestors, however remote the descent. 
The case has no analogy to that of the descendants of British 
subjects resident in a foreign country, who I believe, are 
generally considered in three generations to lose their nation- 
ality, and with their nationality their legal status as subjects of 
their original country.. But a British subject does not lose his 
nationality by residencé in India however long, nor was it 
contended or could it be contended that the intermarriage with — 
the native woman could in any way affect it. 

Nor has the position of the plaintiff any analogy with that of 
Hindoo and Mahomedan natives of «this country, who have 
become Christians. It has been considered that the laws of Hin- 
doos and Mahomedans are so much connected with their respec- 
tive religions, that when any one of them gives up his religion he 
gives up his legal status also, Such persons, therefore, are in 
the extremely awkward position of having no laws except those 
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few that have been made expressly applicable to them by the 
Legislature, and perhaps a few universal laws of protection to 
person and property. But they have no share in any one of the 
various accumulat®ns of rights and obligations which belong 
to the members of any long established civilized community, 
and nearly all material questions which arise between such 
persos have to bë settled by loose analogy or supposed justice. 
But I find no authority for putting the descendants of British 
. subjects in this unfortunate position, and it seéms tome that to 
do so would be a violation of the protection which the Queen 
extends to her subjects in all ‘parta of her dominions. I have, 
therefore, no doubt that the plaintiffis a person subject to the 
modified form of English Law usually administered in this 
Court. I coiisider that there is no difference in this respect 
between a person of the plaintifs descent, and a person of 


the purest English blood just arrived from England, and’ 


domiciled here. 

It is no doubt true that the Pedah has introduced some 
rather strange anomalies upon this subject. For instance, it has 
defined a “minor,” in Act X of 1865, as any person who shall 
not bave completed the age of 18 years, and in many important 
matters it has assigned to persons who have attained that age, 
the position of majors, Thus a person who is sole executor or 
sole residuary legatee may, at the age of 18 years, himeelf 
obtain probate or letters of administration. But it would be 
carrying implication much too far to suppose that this was 
intended by the Legislature as an alteration of the age of 
majority for all purposes; and it would lead to this consequence 
that a young man leaving England and settling in this country 
would attain his majority for all purposes at 18 years. 

I, therefore, think that the plaintiff is still a minor, and that 
he is unable to maintain this suit, but I do not think it necessary 


to dismiss the suit; it wil be sufficient to direct that he appoint’ 


a guardian or next friend to sue for him, which I accordingly 
direct him to do? 


Attorney for the plaintiff: Baboo D. C. Dutt, 
Attorney for the defendants: Mr. Dover. es 4 
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Poe Mr. Justice Norman. @ 
CHOONTLAL SEAL v. SPENCE'S HOTEL COMPANY LIMITED. 
Company— Promissory Notes, gc.—Power of Directors. e 


Where the Articles of Association of a Limited Company stated that the TERS 
for which the Company was established wore for the purchase of the business of an 
hotel-keeper, confectioner, sud provisioner, the future working and carrying on of 
the said business, and the doing of all such other things as were incidental or con- 
ducive to the attainment of the above objects, it was held, that the Directors had 
power to bind the Company by me issue of negotiable securities in the ordinary 
course of business. 
` Where a gote which had- been taken by the .Company as a security from two 
Sudgment-debtors of the Company was endorsed by the Company to a third party 
and discounted by him, and was, on the due date, not having been taken up by the - 


. makers, renewed by the Company,—Held, such negotiation of the note by the Com- 
~ pany was within the ordinary scope of the business of the Company. 


Also held, upon the facts, that the power of the Company to issue negotiable 
securities was well exercised, and that the Company had dne notice of alqnonons 
by the makers. 


. Mr. Lowe and Mr. Evans for the plaintiffs, 
Mr. Woodroffe and Mr. “Sconce for the defendant. 


Tats was a suit brought upon a promissory note, Wol was 
as follows : 

“ Sixty days after date we, jointly and severally, promise to 
pay Spence’s -Hotel Company Limited, or order, the sum of 
Rs. 5,000, for value received. 

“ CHARLES MARTEN, 
“ WILLIAM ANDERSON, 
“by his Attorney, A. STEWART.” 

The,note was, subsequently, endorsed in blank by #* W. Linton, 


*Mapager, Spence’s Hotel Company» Limited,” who, at the 


direction of one Capt. Smith; a director of the Company, affixed 
the seal of the Company to the endorsement? The note was- 
afterwards delivered to Hiralal Seal, the brother of Choonilal 
Seal; and was, subsequently, endorsed by the latter to the Delhi 
and ‘Tyondpn Bank Limited, or order. 
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The note in suit had been given in renewal of an acceptance 1867 
by Marten and Anderson, which fell due on the date of the Cuooxrar 
note, and had been taken in part-payment of a sum of money Sear 


exceeding the ameunt of Rs. 10,000, which was due to the Beexor's 
Company, under’ two decrees of the High Court, dated respec- e 


tively lst June and 25th July, 1866. e 


The*following issues were framed : 

1. Whether the promissory note was endorsed by the defend- 
ant Company as alleged ? 

2, Whether notice of dishonor was ‘duly given? 

3. Whether a waiver of notice could be presumed, from a 
certain promise alleged to have been made by Baboo Haralal 
Mitter, one of the directors of the Company ? š 

After evidence had.been gone into, it was contended for the’ 
defendants: Ist, that there was no evidence of presentment to, 
and dishonour by,*the makers. Hartly v. Case (1). If there i 
had been a waiver of notice to the defendants that ought to 
have appeared in the pleadings. Allen v. Edmundson (2); 
Burgh v. Legge (3), The 2nd question was, had the Company ' 
power to draw or endorse negotiable instruments; if so, it 
was contended that it should appear on the Articles of Associa- 
tion of the Company. The Act alone did not give them that 
power. In re Peruvian Railways Co. (4); Lindley on Partner- 
ship, 199—269 (lst Ed.) Acts ultra vires do not bind the 
Company, whether they are known or not known. Was this a 
transaction within the usual business of the Company, and done 
strictly to promote, the objects of the Company? Attorney 
General v. G. N. R. Company (5); Simpson v. Westminister 
Palace Hotel Co. (6). If this transaction was one within the 
objects of the Company, yet the note had not been endorsed, 
nor had» the seal been affixed in such a way as to bind the 
Company. The Articles of Association say, “the affairs of | 
the Company shall be mdnaged by a board of directors con- 
sisting of not less than 3 or more than 5,” and see Section 47, 


(1) 4 B. and C., 339. (5) 1 Drur. and Smale, 164, 
(2) 2 Ex, 719. (6) 2 DeGex, Fisher and Jones, 141, 8 H. 
(8) 5 M. and W., 418. of L. 714. 


(4) L. R, 2 Ch. App, 617, ` . . 
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18677 Table B. of Act XIX. of 1857, which is included in the 
tu he Articles of Association. Lyster’s case (1) shews that when 
.v. . the number of directora to constitute a quorum did not 
eta appear upon the Articles of Association, ¢hat the number of 
© > ` directors by whom, the business of the Company was usually 

conducted wauld constitute.a quorum. It appeared ‘upon the 
oral evidénce of one of the witnesses, a directér of the Company, 

* and also upon reference tó the minute book, that the-business of 
the Compiny whs, usually conducted by a meeting of four - 
directors, one chairman, dnd three other directors. The endorse- 
ment of the note, and the fixing ôf the seal, to be valid against 
the Company, should have taken place at a properly-constituted 
meeting of the board. : 
e The following cases: were also referred to: D’Arcy v. the 
Tamar, Kit Hill and Callington Railway Co. (2); Bosanquet v. 


* Shortridge (3); Bargate v. Shortridge (4); Kark x. Bell (5). 


. Norman, J.—This is a suit brought under Act V. of 1866 

- by,the plaintiff as endorsee of a promissory note made, on the 8th 
of December 1866, by Charles Marten and William Anderson, ` 
payable to the defendants, or their order, sixty days after date, 
and endorsed by the defendants to the plaintiff. 

_ It was proved that, on the 6th or 7th of October 1866, Baboo 
Harafal Mitter, one-of the directors of Spence’s Hotel Com- 
pany, brought to Baboo Hiralal Seal a promissory note, 
sealed with the seal of Spence’s Hotel Company, and signed 
by three of the directors. Hiralal Seal got the plaintiff to 
discount it. This note was returned, and the note now sued on 
given in exchange for it on the 8th of December 1866. The 
note was originally endorsed “for Spence’s Hotel Company 
Limited—W. Linton.” This was done by the order of Captain 
‘Smith, one of the directors of Spence’s Hotel Company. Baboo . 
* Hiralal Seal objected to this form ef endorsement, on which 
the note was taken away, and the seal of the Company was 
affixed to it by Mr. Linton, the Secretary, under the orders of 
another director, Baboo Haralal Mitter. ; 


(1) 4 L. R, Eq. Cases, 233. (4) 5 H. of L., 297, 
(2) L. R., 2 Ex., 158. (5) 16 Q. B., 290 
(3) 4 Ex., 699. 
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° ; The first point I propose to considér is, whether Spence’s 1867 
Hotel- Company are bound by the endorsement of the note. It CagommLat 

was, no doubt,:very properly contended by Mr. Woodroffe that v. 

the power of a cogporation or the directors of a Limited Com- sige 
pany to issue bills of exchange and promissory notes, must ° > 
depend on whether such power is given to them either expressly _ 
or upon a due construction of the Memorandum and Articles ` 
of Association. To that'I entirely assent. There is really no 
difficulty on that point. The Articles of Associatior state that 
the objects for which the Company i8 established are for the 
purchase of the business of an hotel-keeper, confectioner, and 
provisioner; the future working and carrying on of the said 
business, and the doing of all such othér things as are incidental 
or conducive. to the attainment of the above objects. ° Hia 
So far as they are confectioners and provisioners, they are 
ordinary. tradesmen or shop-keepers. According to the course of» 
business and custom of trade, dealings in negotiable instruments 
are necessary for the transaction of the business which the 
Company was formed to carry on in the usual and ordinary 
` way; and, therefore, I think that the directors who have power 
to manage the business must be taken in this case to have. power 
to bind the Company by the issue of negotiable securities in the 
‘ordinary course of the business of the Company. In Peruvian 
Railways Company v. The Thames and Mersey Marine Insu- 
‘vance Company (1), a power to issue bills and notes was held to 
exist by implication, and that case appears to go much further 
than it is necessary to do in the present case. 
Then comes the question, was the negotiation of this parti- 
cular note a matter within the ordinary acope of the business 
of the Company? It has long been recognized in Courts of 
Justice that the. exigencies of commerce render it absolutely 
essential that the members of a trading partnership should have 
power to borrow money on the credit of the firm, and by mort? 
gaging it, ‘They can bind the firm by endorsing bills and notes 
to bankers or ntoney-lenders for the purpose of raising funds 
for carrying on the business. Here Spence’s Hotel Company 
having taken the first promissory note as a security from their 
(2) L. R, 2 Chan. App., 617 F ` 
i D—5 
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debtors, Marten and “Anderson, raised money by endorsing it, 
and borrowing from Hiralal Seal. I see no reason why they 
should not repeat that operation when they found that the first 
note was not taken up by the makers. P ; 

It was contended that, assuming a power to issue negotiable 
securities to exist, it was not well exercised, because the seal 
was affixed in an irregular manner. I neod not go ingo that 
point, because the promissory note is endorsed in the name of 


` the Company by. the Secretary of ‘the Company,.and I think 


that there is abundant evidence to show that in so endorsing it, 
the Secretary .was acting under the authority of the Company. 
There is evidence Which satisfies me that the directors authorized 
his act in endorsing the note, and if I had any doubt’ on that 
point, I sifbuld havo none that they.subsequently ratified, and 
that they certainly never disowned his act, except through the 
«mouth of their legal advisers after the suit commenced. By 
‘section 47, Act XIX. of 1857, the Company are bound by 
promissory notes so endorsed. 

Then comes the question as to notice of dishonour. The 
proof on that point is that Hiralal Seal’s ‘sircar went to the 
office of the Company on the day when the note became due, 
and demanded the money. The only doubt is whether the 
Company had notice that the note had been presented to 
Messrse Marten and Anderson, and dishonored) Now, when 
the note was ‘due, it was in the hands of the Delhi Bank, 
who may very probably have given due notice of the dishonor 
both to Choonilal Seal and the Hotel Company. If such 
notice reached Spence’s Hótel. Company, they had notice of the 
presentment and dishonor, whether Choonilal Seal gave it 
them or not. After the dishonor of a bill or note, ay acknow- 


_ ledgment of liability, or a promise to pay by an endorser, is ovi- 


dence that he has received notice of dishonor. Net only have 
te such acknowledgment in the preset case, but it has been 
proved that, on the 22nd of February, a meeting was held, at 
which the directors resolved to write to Mr. Marten, and inform 
him “that the Company will give him time until Monday néxt, 
at 3 P. BL, to arrange for payment of the promissory note for 
Rs. 5,000, flue on the 9th of the month, failing which the matter 


n ea 
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will, without further notice, be. placed in the hands of the 1867 
_Company’s solicitor to proceed under the decree.” Why should Croosmar 
‘any such resolution have been passed if the Company had ` 


SEAL 


v. 
become free from ligbility to Choonilal Seal on the note, by any ren 


laches on his part in omitting to give a due notice of dishonor? ° , 
Whether Mr. Marten paid Choonilal Seal or not, would have ' 


` been asmatter of indifference to the Company. 


-I have'no doubt that,‘as a matter of fact, the Gotar had 


due notice of the dishonor. A ° 
There will be'a decree for plaintiff, fer Rs..5,000, with interest 


“at 6 per cent. from the 9th. February, 1867, and costs on scale 2. 
i s e 


Attorneys for the plaintiff : Messrs. Carruthers and Co. 


. Attorneys for the defendants: Messrs. Watkins and Stokoe, * - 


s , 


Before Mr. Justice Norman. 


"Ix 7mm aoops or F. NECHTERLELN, pucpasxn. 
at 1868 


Letters of Administration—Administrator-Gencral—Act XXIV. of ase7, _ Ze. 11. 


(Administrator-Generals Act)—Act X of 1865, (Indian-Succession Act.) 


` A British subject died intestate, leaving property within the jurisdiction of the 
High Court for the N. W. Provinces. and of the High Court at Fort William. 
General Letters of Administration were grantet by the High Court for the N. W. 
Provinces to the Administrator-General of Bengal, who was not then aware that the 
deceased had left property within the jurisdiction of the High Court. at Fort 
William. On discovering that the deceased had left property within the jurisdiction 
of the latter Court, the Administrator-General applied to that Court for General 
Letters of Administration, which wero granted by the Court, on condition that he 
would apply to have the Letters of Administration granted by the High Court for 
the N. W. Provinces, recalled. ú ” 

The High Court at Fort William has power to grant to the Administfator- 
General Lottors of Administration which shall operate throughout the whole of the 
Presideñey of Bengaf. 


Mn. Woodroffe, on behalf of the Administrator-General, 


moved that General Letters of Administration to the estate and 
: : . e 
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1868 effects of the deceased, be granted to the Administrator-General, : 
Is rem ( Goons upon the following petition of the Administrator-General : 
Neourunrum “* Lhe deceased, who was in his life-time, and at the time of 
* his death, a British subject and an indigo planter, residing at 
° the Murdock Indigo Factory, in the District of Allyghur, 
departed this life at Agra, in the North-Western Provinces of 
India, on the 20th day of May, 1867, intestate, leaving property 
and effects within the jurisdiction of the said North-Western 
Provinces, and also within the jurisdiction of this Honorable 
Court. . i 

“The assetg of the said deceased within the North-Western 
Provinces, consisting of indigo factories, zemindaries, house 
property, Government ànd other securities, and other personal 

property,“are estimated at about Rs. 5,73,934, 

* Soon after the death of the said deceased, his widow applied 
to the High Court of Agra for Letters of Administration to 
the estate and effects of the said deceased, but the same were 
not granted to her for want of the necessary security being 
furnished by her, and one G. H. Kearvey was, on the application 
of the said widow, appointed Administrator pro tem. 

“Your petitioner, subsequently, at the request of parties 
interested in the said deceased’s estate, applied to have the limited - 
Letters of Administration granted to the said G. H. Kearvey 
cancelled, on the ground, amongst others, that the said G. H. 
Kearvey was indebted to the said deceased’s estate in a very 
considerable sum, and that your petitioner was about to apply 
to this Honorable Court for a grant of Letters of Administra- 
tion, your petitioner having a prior right to the said G. H. 
Kearvey to such grant, but the said High Court at Agra being 
disinclined to cancel the Letters of Administration pending 
your petitioner’s application to this Honorable Court, your 
petitioner applied for Letters of Administration, to the High 

«Court‘at Agra, and thereupon the limjted Letters of Adminis- 
trafion so granted as aforesaid to the said G. H. Kearvey were 
cancelled, and General Letters of Administratien were granted 
to your petitioner by the said High Court at Agra, on the 20th 
December, 1867. 

* Although such Letters of Administration were so granted 

e e 
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to your petitioner, the same do not give him any jurisdiction 
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over the said deceased’s assets, except in the said North-Western Ly rue Goons 
š OF 


Provinces. 

* At the time Your petitioner applied to the said High Court 
at Agra for such Letters of Administration, he was not aware 
that there were any assets in Calcutta belongjng to the said 
deceased’s estate. ° 

“No application has been made for grant of Probate or for 
Letters of Administration to the estate of the deceasefl within the 
jurisdiction of this Honorable Court, ind that a period of more 
than one month has elapsed since the death of the said deceased. 

“Your petitioner as such Officiating Administrator-General 
is desirous of obtaining out of and under the seal of this Honor- 
able Court, General Letters of Administration to the estate and 
effects of the said deceased.” 

' Norman, J.—Mr. Wilkinson, the Officiating Administrator- 
General of Bengal, has applied to this Court for a grant of 
Letters of Administration to the estate and effects of Frederick 
Nechterlein, deceased, who was, in his life-time, a British subject 
residing in the District of Allyghur, and died intestate in 1867, 
leaving property within the jurisdiction of the High Court of 
the North-Western Provinces, and also within the jurisdiction 
of this Court. The property and effects of the decease within 
the jurisdiction of this Court are stated to amount to Ra. 3,875. 

Letters of Administration were granted to Mr. Wilkinson 
as Administrator-General, by the High Court of the North- 
‘Western Provinces, on the 20th of December, 1867. 

He now applies to this Court, on the ground that the Letters 
of Administration so granted do not give him any right to 
assets, except within the North-Western Provinces, and his 
petition states that at the time when he applied to the High 
Court of the North-Western Provinces, he was not aware that 
there were assets in Calcutta belonging to the intestate’s estate. 

The question whether the Letters of Administration granted 
by the High Court of the North-Western Provinces operate 
to give the Administrator-General a title to assets within the 
jurisdiction of the High Court at Fort William in Bengal, turns 

E~5* 
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1868 upon the construction of certain clauses of the Administrator- 
in mire Goons General’s Act XXIV. of 1867, read in connection with the 
Necunennngy Indian Succession Act X. of 1865. 

. By the. 190th section of the last mention@d Act, no right to. 
> any part of the property of a person-who has died intestate can 
be established in any Court of Justice, unless Letters of Admi- 
nistration have first been granted by a Céurt of i ee 
jurisdiction. 

Then by” sectidn 235, * The District Judge (who in section 
3 is defined to be the Judge of a Principal Civil Court of 
driginal jurisdittiog) shall have jurisdiction in granting and 
revoking Probates and Letters of Administration in all cases 
within his district. © 
* The 242nd section shows within what limits such grants 
operate. ‘Probate or Letters of Administration shall- have 

' "effect upon all the property and estate, moveable and immove- 
able, of the deceased, throughout the province in which the same 
is granted, &c.,” and by section’ 3 “ province” is defined “any, 
division of British India having a Court of the last resort.” 

The result of these eractments is that an ordinary grant of 
Letters of Administration by one of the High Courts in India 
does not operate beyond the limits of the Province within which 
it exercises jurisdiction. 

The comes the Administrator-General’s Act, the 14th sec- 
tion of which énacts—* That so far as regards the Administra- 
tor-General of any of the Presidencies of Bengal, Madras, and 

. Bombay, the High Court of Judicature at the Presidency Town 
shall be deemed to be a Court of competent jurisdiction within 
the meaning of sections 187 and 190 of the Indian Succession 
Act, wheresoever within the Presidency the property to be com- 
prised in the Probate or Letters of Administration, may be- 
situate.” 

* In the Maine Generals Act, “ the Presideney of 

Bengal” includes “the territories which are or shall, for the time 
being, be respectively under the Governments of the Lieutenant- 
Governor of Bengal, the North-Western Provinces, and the 
Punjab, and under the administration of the Chief Commis- 
sioner of Qudh, the Central Provinces, and British Burmah.” 


e 
. 
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“ Presidency Town” is declared to mean “the Town of Calcutta, 1868 
“ Madras, or Bombay.” Ix mae Goop 
The effect of these enactments is that the High Court of Necureaein. 

Judicature at Fost William in Bengal, and that High Court j 
alone, is empowered by the’ 14th section to grant to the ° 
_Administrator- General Letters of Administration, which shall ` 
operate throughout the whole of the Presidency of Bengal, as : 
defined by the 3rd section of that Act; and it follows that the 
grant by the High Court of-the North-Western Provinces does 
not operate on assets within the jurisdiction of the High Court 
of Judicature at Fort William in Bengal. The grant by, this 

“Court has operation throughout the entire Presidency. of Bengal. 
The Administrator - General’s Act does not appear to contem- . 

f plate a limited or partial-grant in a case like the present. . 

Formerly, in England, when a diocesan grant was made, if it 

` was subsequently discovered that there were bona notabilia else-* 
where within the province, and the party, to whom the grant 
was made, applied to the Prerogative Court for Letters of 
Administration, general letters were granted: the property was 
treated as wholly “unadministered under the former grant, and 
the Administrator was bound to exhibit an inventory and account 

` of the whole estate in the Prerogative Court. 

- There, however, the diocesan grant was null and void. Here, 
considerable inconvenience and expense may be caused} if. the 
Administrator General acts under a double graht. But upon 
the understanding that the Administrator General will apply to 
have the Letters of Administration granted by the High Court 
for the North-Western Provinces recalled, I think I am bound 
to grant the Letters-of Administration in the terms prayed. 

The facta stated in the petition show that before the application 
of the Administrator-General to the High Court at Agra; the 
widow of the deceased had, in fact, abandoned the attempt to 
obtain Letters of Adminigtration in her own name, and undere 
euch circumstances I do not think it necessary to order citations to 

` issue. The costs of this application will come out of the estate. 


Proctors for the petitioner: Messrs. Berners, Sanderson, 
Fergusson, and Upton. i 
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Before Mr. Justice Norman. 
July H. © _ SHARO BIBI v. BALDEO DAS, 
3 Will of Hindus—Probate— Evidence. 
e Grant of probate of the Will of a Hindu confers no title upon the executor, 
but he derives his title from the Will itself. Probate is oviftence of his title, only so 


® far as a decree of the Court granting it would be, namely between the parties and 
those privy to the suit in which the decree is mado, ` 


“THI suit was brought by Sharo Bibi, a,Hindu wiles in 
respect of a house, No. 2, Cotton Street, in Calcutta, of which 
she sought a degree for possession, as trustee for religious 
purposes, under the Will of hor husband; and for an account and ` 
payment by the eae to her; as such trustee, of” the | mesne 
profite 

The material part of the will of Bedheerchand, the plaintiff's 
husband, was as follows: 

“ I appoint my wife and sole heir, Sharo o Bibi; sole executrix 

. of this my Will, and devise and bequeath all real and personal 
estate unto and to the use of the said Sharo Bibi during the 
term of her natural life, subject to such conditions as are here- 
inafter declared. 

“JT further devise, that of the aforesaid real estate, one piece 

. of land, No. 2, Cotton Street, which was purchased by me 
at the sheriff’s sale, ‘will be kept apart, or otherwise allotted, 
exclusively and entirely, all and whatever may be the profits 

- derived therefrom, for religious expenses, to be performed in my 
memory by the said Sharo Bibi during her life-time, and after 
her death by her successor, or any person, executor or trustee, 
&c., whom she may appoint to manage the same; and that the 
said piece of land will not-be sold or mortgaged, or disposed of, 
on any account by any such parties, or the rents and profits 
thereof applied to any other purpose, except as above devised.” 

Probate of the Will in common form had been grénted to the 
plaintiff, by the late Supreme Court. She alleged that she had 
econie into possession of her husband’s estate, including No. 2, 
Cotton Street; and that she had remained in possession as trustee 
for religious purposes, under the Will, until digpossessed by the 
defendants, under colour of some legal process against her. She 
submitted that, under the Will, the house and premises were 
devised as a religious endowment, and were not liable to seizure, 
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Mr. Eglinton and Mr, Lowe for plaintiff. : l 1867 ` 


‘Suano Bint 
The Advocate General, Mr. Woodroffe, and Mr. Goodeve for Barro Das. 
deronients r 


Probate of the Will was tendered as evidence, against the 
defendants, of the validity of the Will. 


` The Advocate General, for defendants, objected to ‘the probate 
being admitted. He contended, that the rule of English law, ` 
that it is conclusive so far as it extends to personal property, 
‘does uot apply in reference to Hindus;,it is not even primd facie. 
evidénce against them; it stands no higher than a certificate of 
administration, under Act XL. of 1858. The proposition that 
Hindu law makes no difference between moveable and immove- 
able property, and that, therefore, what applies to one applies to* 

- the other, cannot-be maintained. 


Mr. Eglinton ii that the probate was admissible. If 
it was to bé impeached, it should have been impeached in the 
usual way. A suit ought to have been brought for the purpose. 


Norway, J.—I am of opinion the probate in this case does 
“not prove the Wilh In English law, probate is proper etidence 
of the executor’s title to personalty. That depends on a pecu- 
liar law and state of things, which does not exist in regard 
to Wills of Hindus. “Much controversy has taken place as to 
the powers of the English Ecclesiastical Courts, and as to the 
exact naturé of that of which they divest themselves and con- 
fer on the executor in granting probate to him. ` The subject 
was very much discussed, and the true principle laid down in 
Dyke v. Walford (1). Probate in England is granted, to the. 
executor’ by the Ecclesiastical Court, which has a right of 
possession and administration of the estate. If the executor had 
the grant, he had the title; the Will was not recognised as confer- 
ring-a title to personalty without the assent of the Court that had 
the power to put the executor in a position to administer. In 
(1) 5 Moore, P, O., 434. eo vad 
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1867 England, the effect of probate for the purposes of evidence is not 
Buano Bist treated as standing on the same footing as an ordinary judgment. 
Barpeo Das, It is treated as a quasi estoppel. Itisso classed by Mr. Smith in 

* his notes to the Duchess of Kingston’s case (1). As regards a person 

Si appointed as executor of the Will of a Hindu, his position is differ- 

ent. He takas nothing from any grant of the Court. His title is 
founded solely and simply on the, Will of the testator, consider- 
ed ns an instrument of gift. Except for the purposes of evidence, 
the Will ôf a Hindu does not require probate, the executor 
` obtains a sentence of thé Court, and in looking at the effect: of 
that sentence ir evidence against ‘others, we must apply those 
principles which -determine whether decrees of Courts of Law, 
Equity, or Admiralty are evidence against persons not parties to 
these. A against those who get the probate or oppose the 
grant of it, is no doubt binding, as against parties cited it is 
eevidence, but it has no-greater effect than the ordinary decree 
in a Civil Court against persons who have no means of appear- . 
ing in the suit, or right to dispute the grant. Probate under 
the English law oF evidence, is no proof of the title to land, 
or of the due execution of -a power, because on such subjects 
the Ecclesiastical Court had no jurisdiction or power. As the 
technical reason which makes a grant of probate in England 
evidence of title to personalty, does not apply to the grant of 
probate of the Wills of Hindus, I think we can only apply 
the rules governing the admissibility of decrees of Courts. Was 
the party against whom the probate is sought to be used a 
party or privy tothe suit? Here the defendants were strangers. 
They purchased the rights and interest of the widow. A 
purchaser of the rights of a debtor at a sale under an execution, 
ordinarily speaking, is not bound by the acts of such debtor ; 
were it otherwise, he might be bound by acts committed for 
the express purpose of defrauding him. In this case I cannot 
treat the probate as evidence, against the defendants, of the 

execution of the Will. 


Attorneys for the plaintiff: Messrs. Goodall and Leslie. 
Attorney for the defendants: Mr, Paliologus. 


(1) 2 Smith’s Leading Cases, 5th Ed, 713, 


e ® 
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‘Before Sir Barnés Peacock, Ki, Chief Justice, and Mr. Justice Phear. 


KHETTRAMOHAN CHATTERJEE, Ri tegtitirs A KISORIMOHAN ° 1867 
BOSE, RB8PONDENT. Sept. 5. 
z : ——e 


Morigage—Debt—Cost—Aet XXVI. of 1864, e 9. 


In a smit by a mortgagee, the prayer of the plaint was for a ieee for Rs, 300 with 
interest, and for foreclosure or sale in*default of payment,—Held, that it was an 
action within. séction 9 of Act KVL of 1864, and, therefore, the Plaintiff was 
not entitled to coste. 


THis was a suit to recover the sum of Rs. 300, with interest 
at the rate of 12.per cent. per annum, which the plaintiff alleged 
to be due to him on a mortgage, dated 81st May 1866; and in 
default of payment, the plaint prayed for foreclosuse or sale 
of the mortgaged property. 

_ The defendant did not appear, and a decree was made for the . 
plaintiff in the terms of the plaint. 


Mr. Woodroffe for. the plaintiff, then applied for costs, and 
contended, that the Small Cause Court had no jurisdiction in the 
suit; and that it, therefore, did not come within section 9 of Act 
XXVI. of 1864, 


The jadgment of the lower ‘Court was delivered by 


N ORMAN, J.—I am of opinion that the plaintiff, is not entitled 
to costs. This is really an action of debt. Possibly, if it had 
been solely and simply a suit for foreclosure, the plaintiff 
might have sought a remedy, which the Small Cause Court could - . 
‘not give. But here foreclosure is merely asked for as an alter- 
native remedy. The debt claimed is under 500 rupees; and, 
therefore,, under the 9th section of Act X XVI. of 1864, the 
plaintiff i is not entitled to costs. The word ‘action’ in the 9th 
section ia not confined to action at law, which was the cohstruc-, 

_tion put on section 101° of Act LX. of 1850. The casé of 
Mrityunjoy Duti v. Kamini Dasi (1) is very shortly reported ; - 
it seems opposed to the decision of Sir Lawrence Peel, in the 
case of Radhamani v. Anandgmayi Debi. (2) 


(1) 1 Ind, Jur. N. 5, 95. (2) 1 Gasper’s B. C. C. R, 51. 
a 
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1887 The plaintiff appealed on the following grounds: lst, that the 
` Knerrra- learned Judge was wrong in holding that the plaint did not seek. 
MOHAN CHAT- 

verses for equitable relief as between mortgagor and mortgagee by way 
Krsorerouan Of foreclosure or sale, which could be only graħted by this Court; 
` Boà 2nd, that the learned Judge was wrong in holding that the relief . 
sought for by the plaintiff in this suit could have been granted by 


the Court of Small Causes. 
Mr. Woodroffe for appellant. 
The judgment of ‘the Court was delivered by - 


e £ . 

Pzacoox, C. J.—I think there is no reason for interfering 

with the judgment. The plaintiffmight have brought his suit 

‘in the Small’ Cause Court for the sum due on the mortgage, or 
he might have exercised the power of sale under it. ' 


° Judgment affirmed. 


f Before Sir Barnes Peacoch, Kt, Chief Justice, and Mr. Justice Phear: 


1867 MANOHAR DAS anD orners, Appatiants, v. BEAGABATI DASI 
Sept. 6 RESPONDENT. 


* Hindu Widow—Ezecution of Deed—Fraud—Parol Evidence. 


In a suit by a Purda lady to set aside a bill of sale, execution of which by her 
had beon obtained by collusion and frand, the Court admitted parol evidence to 
show that the bill of sale was intended by hor to operate only as a mortgage, and 
to vary the rate of interest thereinestipulated for. 

Tux plaintiff in this suit prayed, that the defendants might 
be directed to bring the bill of sale, or agreement for sale, of- 
-certain premises in Zig-Zag Lane, in Calcutta, into Court, and 
that the document: might be declared to be a security only for 
*the, sum of Rs. 8,000; and that the defendants might account 
for the rents and profits of the premises, and the plaintiff might 
be charged in account on the sum of Rs. 8,000; with interest at 

12 per cont. only, and on payment of what might be found due 
from her, might havo the premises re- conveyed to her and pos- 
session thereof, 
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The plaint charged that the deed had been obtained by fraud 1867 
and with the collusion of the plaintiff’s manager, Haris Chandra RES 
Biswas. 

The plaintiff, a Hindu lady of rank, alleged that she was in Buacanar 
possession of: certain property, in Zig-Zag Lane, in Calcutta, ° , 
as mother and heiress of one Bir Chand Neogy, rho died in 
1846; that in Nowember 1859, she applied, through her agent, 
Haris Chandra Biswas, to one Jamuna: Das, the manager of 
the firm of Harnam Das and .Jamuna Das, in ewhich the 
defendants were interested, for an advance, which was agreed 

“to, on re-payment being secared by the execution of a bill 
of sale of the property, for Rs. 8,000; that she had not, 
throughout’ the negotiations and transactions, in respect of 
which she sought relief, any indeperdent or effidtent legal 
adviser, and was, moreover, -as a purda lady, wholly ignorant 
of business and of the true and adequate value of the pre-, 
mises intended to be conveyed or mortgaged by her; that she 
agreed to execute the aforesaid bill of sale to the said Jamuna 
Das, acting as such manager of the joint family, of which 
he is a,member, pon the representation and assurances made 
to her by the said Jamuna Das, corroborated by the assertions ` 
of the said Haris Chandra Biswas, that the sum of Rs. 8,000’ 
was the true value of the property, and that on payment of the 
“sum advanced, with interest at the rate of 12 per cent., the said 
property to be conveyed under the said bill of sale would be 
re-conveyéd to her; and that Jamuna Das also assured the 
plaintiff that in lieu of the interest payable thereon, the rents 
and profits thereof would be receivéd, and that although the 
mortgage would contain a clause charging interest at 24 per 
çent., the real rate between the parties should be that already - 
agreed upon, namely 12 percent. That the bill of sale and deed 
of mortgage were executed by the plaintiff on the 22nd of Decem- 
_ ber 1859, and she then, through her manager, let Jamuna Das 
‘into possession of the property in Zig-Zag Lane. : 

The defendant, Ramkrishna Das, the representative of 
Jamuna Das, since deceased, and the other defendants alleged 
that Mr. P. J. Paul acted as attorney for the plaintiff, during 
the transactions in question, and approved the bill cof sale on 
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1867 her behalf, and contended that the deed operated as an absolute 


Manowar conveyance, 
Das 


Buadinare Lhe judgment of the lower Court was delivered by 


Das, i 
; ° Norman, J.—The facts of this case distinguish it from 


e . 
that of Kashinath Chatterjee v. Chandi Charan. Banerjee (1). .. 
Bhagabati Dasi wanted money to pay off a mortgage.debt ; 
Haris Chandra Biswas says, that the proposal for the sale of the 
' Zig-Zag Lane property emanated from the plaintiff; that in order 
to raise the money, she wanted to sell the property in the first 
instance. That is contrary to the-evidence of the plaintiff and 
to other evidence “given by Haris Chandra Biswas in the case. 
The plaintiff's evidence is almost unsupported by other evidence, 
but as given in the witness box, it tallies closely with the story 
told in her plaint and written statement, viz., that Jamuna Das 
ewas to take this property, receive the rents instead of interest, 
and when the mortgage debt was paid off, he should have an 
opportunity of buying it, if he wished, or if he did not buy, he 
would re-convey to her; that I am convinced was her under- 
standing atthe time; that is the story told by hor; itis contradict- 
- ed by two or three witnesses, all of whom I consider. unworthy 
of credit, when'their evidence is opposed to that of the plaintiff. 
It is conclusively proved that Mr. Paul was not acting as 
- attorney for Bhagabati, but for Jamuna Das, by whom his bill 
was paid. It is clear that, as regarded the bill ‘of sale, no one 
acted as attorney for Bhagabati. Dasi, na one perused it for 
her, or attended the execution of the deeds on her-behalf. The 
conduct of Jamuna Das bears the grossest marks of fraud. I 
- must pronounce that the transaction was a mortgage, and that the 
, house, in Zig-Zag Lane must be declared to stand only asa 
security for the sum of Rs. 8,000. 


A degree was, accordingly, given in the terms of the prayer 
‘of the plaint. . 

From this decision, the defendants appealed on the ground, 
that the Judge allowed the plaintiff to give*parol evidence 
contradicting a written document which, on her own showing, 


(1) Case No, 870 of 1865, 5th February 1866, 


$ 
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had been knowingly and intentionally executed by her ;’ and 


generally on the merita. 


Lu Advocate General and Me Eglinton for the appellants. 


..Mr. Lowe aiid Mr. Woodroffe, for the respongent, relied on 
the case of KanaisLal Jowhari v. Kamini Debi (1). 


G9) This case is not reported. The. 


following was the judgment therein 
by` 2: l , 
Phear', J. (February 21st 1867.)— 
I will first mention very shortly the 
leading facts of the case. On the 
20th March 1852, Kamini Debi, then 
a widow, instituted a suit against 
certain persons, to obtain het hus- 
band’s share in, the estate of his 
adopted father. To obtain the neces- 
sary funds, she applied to Sarada, 
and an engagement was entered into, 
-by which Sarada undértook the pro- 
secution of this suit on behalf of 
Kamini Debi, as well as all other 
suits necessary to her intcrests, and to 
provide all necessary moneys for these 


" purposes, and for the maintenance of 


Kamini ` 
‘In consideration of this -undertak- 


ing, Kamini agreed to repay Sarada ` 


-Buch advances ns he had made, and 
Rs. 20,000 in addition, for his remu- 
neration, -in the- event of success. 
This contract was entered into on 
the 8th February 1866. 
same date, Kamini executed a bond 
in the penal sum of Rs. 20,000, con- 
ditioned to be’ void on payment to 
Sarada of all moneys advanced to 
bim on account, to'be taken together 
with interest at 12 percent. per 
annum, and Rs. 20,000 within one 
month after she succeeded in the con- 


On the - 
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Dasz 


e 


tiled suits and „obtained her _ 


share. On the same day she also 
executed a power to Sarada, who, on 
this footing, becamne her agent and 
manager in regard to all the property 
which “was the ‘subject of the suits. 
In March 18657, accovhts were in 
gome sort settled between Kamini 


and Barada; and it was agreed that - 


Rs. 13,700 was ‘the balance due to” 


Barada, - as on the. preceding 4th 


March; and Kamini ‘assigned to- 
’ Barada all the property to which she 


was entitled under the will and cer- 
tain other decrees, on the condition 


‘that if she, Kamini, paid Sarada 


Rs. 18,700, together with interest 
thereon, at the rate of 2 per cent. 
per annum, from the 4th March, the 


. date of the settle® account, and all 


such farther sums as Barada might 
advance within one month fromthe 
“termination of the suit pending in 
‘the Supreme Court, in which S. M. 
Kamini Debi was plaintif, and Bin- 
du Basini and others were defend- 


‘anis, whether by final decree, amica- 


ble settlement, or otherwise ; and in 
case of success in the suit, should pay 
to Barada Rs. 20,000 withia one 
month from the termination of the 


said suit, by amicable-arrangement or ' 


otherwise, then this assignment should 

be void. So it stood between Kamini 

and Sarada. Afterwards, in alleged 
b—s 
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` PEACOCK, ©. J.—Thisis a very different case from that of ° 
Manonan Kashinath Chatterjee v. Chandi Charan Banerjee (1). I congur 


TRESI consideration of a debt due from 


Dasi. 
e 


Sarada to the plaintiff, on a bond dated 
2nd August 1858, ` Sarada executed, 
on the 13th Aprįl 1866, a transfer of 
all the premises assigned to him in 
Kamini’s mortgage of 1867, absolute- 
ly, subject gnly to any equity of 
redemption Kamini might have under 
the deed of assignment of the 26th 
March 1857, and also a transfer of 
tlie mortgage debt. The same deed 


' of transfer further contained a ‘power 


of attorney t@ Kanai Lal, and a cove- 
nant by the latter to pay over all 
surplus after paying himself Rs. 10,000 
‘and costs. It has not been con- 


_ tended, on behalf of the defendant 


seriously, thatshe did not, in fact, exe- 
cute the several deeds of 1852, 1855, 
and 1857. This being so, what is the 
effect of the assignment of 13th April 
1866? Itappears to me that not- 
withstanding a certain omission in 
this deed, the effect of it was to make 
Kanai Lal, as against Sarada, . mort- 
gagee of all the property which Sarada 
took under the deed of 1857, subject 
to all rights of redemption which 
Kamini might have against Sarpda. 
This places Kanai Lal in the place of 
Sarada, as he stood against Kamini in 


1866, having regard to the deed of. 


1857, and subject to the like equities 
of Kamini. Kanai Lal is, therefore, 
entitled to sue Kamini on the original 
mortgage of 1857, ns if he were 


Sarada, but he is bound to make 


Barada co-defendant, as Barada is 
entitled to have the opportunity of 
rediceming, if he chooses. That being 


so, the first head of the defendant 
Kamini’s defen& is, that the deed of 
* 1857 is not binding on her, on’ the 
ground that at the time of the execu- 
tion, she was acting without sufficient 
advice, and in ignorance of the effect. 
of what she was doing; and the 
second, that Sarada, after the mort- 
gage in 1857, and before the assign- 
of 1866, nomely in 1858, 
became a convicted felon, and that 
consequently all his interest, under 
the deed of 1857, ipso facto . passed 
out of him into the Crown, ‘so that, 
in April 1866, he had nothing to pass 
to Kanai Lal, and Kanai Lal took 
nothing. Asamatter of fact, how- 
ver, the Crown has taken no steps 
whatever to reduce into possession 
any of the property, rights, or inter- 
ests of Sarada which the alleged for- 
feitare might havo given it, and is no 
party to the suit. These issues raise 
very important poitits for considera- 
tion, but I must dispose of the case 
on the first objection.. I may remark 
that I have more than ‘once felt 
myself obliged to hold that a Hindu 
purda woman is entitled to receive 
m this Court that protection which 
the Court of Chancery in England 
always extends to the weak, ignorant, 
and infirm, and to those who, for any 
other reason, are specially likely to be 
imposed upon by the exertion of un- 
due inffuence over them. The undue 
influence is presumed to have been 
exerted unless the*contrary be shown. 
It is, therefore, in all dealings with- 
those persons who are so situated, 


ment 


(1) Case No. 870 of 1863, 5th Fobrnary 1866. 


VOL. LJ 


ORIGINAL. SIDE—CIVEL. 


generally in the remarks made by Mr. Justice Phear in the 
case. of Kanai Lal Jowhari v. Kamini Debi, as to native 


always incumbent on the person who 
is interested in upholding the transac- 
tions, to show that its terms are fair 
and equitable. The most usual mode 
of discharging this orus is to show 
that the- Indy had good independent 


advice in the matter, and acted there- `- 


in altogether at arm’s length from the 
other contracting party. I would 
refer in support of this position to 
Baker y. Monk, 33 Beav.; Clerk v. 
Afalpas, $1 Beav., 80; Evans v. 
Llewelyn, 1 Cox, 333. l 

Further, for the like reason, the 
same burthen of proof lies on any 
one who, standing before the Court, 


` in reliance upon a contract made with 


any one, whether purda-nishin or 
other, towards whom he is in any fidu- 
ciary position relatingto the subject 
of contract, Now the case before 
me comes within both these rules, 
for not only was Kamini a strict 
purda-nishin, but Sarada was her 
attorney and -agent plenipotentiary 
in regard to all the property and 
interests which formed the subject of 
the mortgage. It seems to me im- 


„possible to day that, in the contract of 


1867, Kamini was in any respect at 


~ arm’s length from Sarada, or had any 


proper advice. There is no attempt 
to show. that it was a reasonable and 
proper arrangement between the par- 
ties; on the -other hand, there is 
much appearing on the face of the trans- 
action itself to show that there was 
no sufficient reasoh why the mortgage 
should ever have been executed. 
Sarada had two years before bound 
himself to make the advances which 


form the subject of the security. 
There ig not a tithe of evidence that 
he could not recover the money, the 
money which he hgd paid according 
to the term of the original contract. 
The only consideration suggested to 
me takes the shape gf those very 
advances he was otherwise bound to 
make. Then, again, as to the amount 
of the alleged arrears, there is no 
evidence . bearing upon it beyond the 
admission of Kamini herself that that 
amount was’ due. Sarada dared not 
pledge his oath that a fraction of ft 
was due. He, the lady's agent and 
trustee in the fullest sense, bound të 


` keep complete accounts, could produce 


no decument in support of it, and could 
not explain or give any reason for the 
absence even of the slightest memo- 
randum. Kamini’s admission, of 
course, standgon the same footing, as 
the transaction of which itis intended to 
constitute justification. It must at least 
be shewn that she made the admission 
with a full knowledge of the facts. 
I cannot say that the evidence of Mr. 
Gillanders’ clerk shows that, or any 
thing like it. Nor was his conduct’ 
altogether what it should have been. 
The moment he had a suspicion in 
the matter, and he tells us that he did 
early form a suspicion, he should have 
stood back till Kamini was separately 
represented by an independent adviser 
in the negotiations. In truth, this 
unfortunate purda-nishin had no ad- 
vice at all, unless it was that of the 
person with whom she was contract- 
ing, and who, it seems, would have no 
scruples in taking undue advantage 
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Purda-ladies, and also in the views expressed by Mr. Justice 


‘Norman in this case. 


PHEAR, J.—I concur. 


, 
Attorneys for the appellants : 


Attorney's for ‘the respondents : Messrs. 


and Bonnerjee and Bose. 


of her; for I cannot lose sight of the _ 


fact, that within n few months*of this 
time, Sarnda was convicted of a 
very gross fraud on this lady, and 
suffered the punishment of transport- 
ation in consequence. Under the 
circumstances which I have detailed, 
careful consideration compels me to 
say, that if the lady had come into 
Court to impeach the contract of 
mortgage itself, and to ask that it 
be set aside, the Court must have 
grantetl her petition. Instead of her 
doing this, however, the other side 


* comes indo Court to seek for its assist- 


ance towards ebtaining the full 
benefit of the mortgage—aasistance 
which will only be given upon equi- 
table grounds. That no such equity 
can exist in favour of one, as against 
whom the Court would set aside the 
deed, is obvious, and the plaintiff 
cannot, in this respect, stand in a 
better position than Sarada himself. 
Tam, therefore, bound to say that 
{his Court will refuse this application, 


Judgment affirmed with costs. 


Messrs. Swirhoe, Law, § Co. 


P. C. Bonnerjee, 


as it appears to me that the proper 
remedy for the false position in which 
the parties now stand towards ench 
other, would have been for the lady 
to apply to be relieved from the 
“burden of the mortgage. It has 
occurred to me that it might be use- 
ful, if I were to suspend the decree 
of dismissal of this suit till the lady 
has had an opportunity for bringing 
her suit to be relieved from the deed. _ 
There are other consilerntions arising 

out of the facts of the case; such as 

the lapse of time, &c., which influence 

me in the same direction as those I 

have mentioned, but I need not go 

into them at length now, for I have 

said enough to explain the grounds 

on which my decision is based. I-will, 

for the present, confine myself to say- 

ing that this suit will be dismissed, 
with costs No. 2, but I will hold the 

actual decree for a few Gays to allow ` 
time for action being taken by the 
other side. 
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e Before Mr. Justice Norman. ° 
RAMGOPAL LAW v. RICHARD BLAQUIERE. Bae vk 
Cause of Action—Promissory Note— Registration Act (XX. of 1866), 8. 52— 
Merger. 


In an action o on a promissory note, when the note was made payable to A., who 
resided in Calcutta, and was executed and coer to him in Calcutta, —Held, the 
whole cause of action arose in Calcutta. 


B. executed and delivered to A., a premissory note, which was,specially registered 
under section 52 of Act XX. of 1866. On the due date of the note, A. renewed 
the note in consideration of B.’s securing the deb by assigning to him, by way of 
mortgage, his (B.’s) interest in certain landed property. Held, that A. could proceed 
in a summary way upon the note, notwithstanding the mortgage. e 


. 


- Tars was an application to set aside a decree upon a promis- 
sory note obtained by one Ramgopal Law against R. Blaquiere, e 
on 30th July 1867, under the 52nd section of Act XX. of 1866. 

The promissory note, which was for Rs. 6,000, with interest 
at 4 per cent. per mensem, payable to the plaintiff, or order, 
3 months after date, was executed by the defendant, in Calcutta, 
on Ist December 1866 ; and was specially registered under the 
62nd section of Act XX. of 1866, at thè registry office in 
Calcutta. Afterwards the defendant assigned his interest in 
certain landed property to the plaintiff. As to this the defendant 
stated in his affidavit, a in support of this dpplication, as 
follows :. 

“ About January 1867, I informed Ramgopal Law that I 
should not be in a position to pay the note on maturity, and 
asked him to take instead another note for a longer period, to 
which he agreed, provided I gave him a deed assigning my 
interest in certain property in Tiretta Bazar to him. To this 
proposal I agreed, and Ramgopal Law caused a deed of assign- 
ment to be prepared by his attorney, which I duly executed? 
This deed, as explained to me, contained a covenant or agree- 
ment, on my pårt, to pay the sum of Rs. 6,000, and interest at 
4 per cent, per mensem, within six months from the 14th Janu- 
ary 1867, and I understood this agreement to be in supersession 
of the promissory note, but that note remained with ,Ramgopal 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L.R. F 


° . . » f. 
Law, in order to enable him to prove the consideration of the 
assignment, and all the prior notes have remained with him.” 
The plaintiff, Ramgopal Law, stated in his affidavit, in opposi- 


* tion, as follows: ° 


“Some time in January last, the defendant informed me he 


_ would requirg more time to pay the amount due on the pro- 


missory note, and requested me to grant him time, butehe did 
not, as he alleges in his affidavit, ask me to take another note, 


` nor did I gree torreceive another note. I did, however, on his 


asking for further time, réquire of him, which he was prepared 


< to furnish, some additional security ; and said I would then grant 


him further time.” Thereupon he proposed to giye me the 
security of the assignment, by way of mortgage, of his interest in 
certain property mentioned in his affidavit. The consideration 
for the assignment was the grant of further time to the defend- 
‘ant to meet his promissory note, and the same was to be taken | 
merely as collateral security for the note, and not to be in lieu of 
or.to supersede it. This was fully agreed to by the defendant, 
and was perfectly understood by him, and the statements in the 
affidavit of the defendant, that he understood this agreement 
to be in supersession of the promissory note, and that the note 
remained with me in order to enable me to prove the considera- 
tion of the assignment, is wholly untrue. It remained with me 
as a good,and valid security, subject only to the stipulation 
that I should riot proceed on the said note until the 14th July 
1867, being the day for payment of the aforesaid sum of 
‘Rs. 6,000, with interest. 

“I did not give the defendant notice that I was taking, or was 
about to take proceedings on the promissory note, but I did not 
take any proceeding until after I had made demand thereon 
from the defendant, and until after the expiration of the further 
time stipulated for, and I believe it is wholly untrue that the 
defendant was ignorant of, my proceediags thereon until inform- 
ed by his attorney. 

“ On the application for éxteution: my attorney mentioned the 
existence of the indenture of assignment to Mr. Justice Norman, 
who then ordered the same to be brought into‘ the office of the 
Registrar gf this Hon’ble Court.” 


. 
. 
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** The consideration of the deed was expressed in the following 


recital: “ Whereas the said Richard Blaquiere is indebted to the 
said Ramgopal Law, in the sum of Rs. 6,000, and not being able 
at this time to pay to the said Ramgopal Law the said sum, 
he hath requested the said Ramgopal Law to give him further- 
time for the payment thereof, which he, the said Ramgdpal 
Law, bath agreed to do on having the re-payment thereof, 
with interest, secured in manner hereinafter appearing.” There 
was a proviso for re-assignment upon payment on demand to 


Ramgopal Law, of Rs. 6,000, with iaterest at 4 per cent. per . 


mensem, and costs, and a power of gale, if default should be 
made in payment on demand of the same. The deed also con- 
tainéd a covenant by Richard Blaqufere “that he, his heirs, 
executors, or administrators would, on or before the #4th July, 
- then next, pay to the said Ramgopal Law, his executors, 
administrators, or assigns the said sum of Rs, 6,000, &c.” 
_It appeared that the defendant resided without the local limits 
of the jurisdiction of the High Court, and that he was a 
Eurasian. 


Mr. Hyde, for Blaquiere, contended, first, that the Court had 
no jurisdiction; and, secondly, that the promissory note was 
merged in the deed of assignment. 


Mr. Woodroffe, for Ramgopal Law. : . 


Norman, J.—This application must be dismissed with costs. 
The first point taken was that the Cotrt had no jurisdiction; I 
think there are no grounds for setting aside the judgment on 
that ground, ‘The note was payable to a payee who resides in 
Calcutta, add it was made, and delivered to him in Calcutta; 
the whole cause of-action, therefore, arose in Calcutta. The 
next point is one made by Mr. Woodroffe, who saya that in this 
Court with regards to persons like Blaquiere, there is no dif- 
ference between’ specialty and simple contract-debts. In the 
case of a contract where a Hindu or Mohammedan is defendant, 
the Court recognizes no distinction, but if the defendant is a 
Eurasian, I think it will recognize a distinction. If Blaquiere 
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had died before the passing of the Indian Succession Act, I have ‘* 


ar alae no doubt, that in the administration of his estate of the creditors - 


those secured by deed would have been paid first. It may be 
$, that the position of such creditors is altered by the Suoraa . 
Act, but that was the law of the Court, l 
The more important point is in reference to the 52nd section 
of Act XX.*of 1866. ; 
` The promissory note in this case is an instrument of a double 
character :. first, jt contains a promise to pay to the defendant 
. Rs. 6,000 at the end of three months ; secondly, there is a distinct 
agreement, at the foot of it, that. the amount secured by the 
note shall be recovtrable in a summary way. Now the giving 
of a subsequent security of a higher nature does not produce 
& mergerg unless the subsequent security covers the same 
ground as the original security; or in other words, unless the 
.remedy given by the subsequent security is co-extensive with 
that given by the security which is to be merged. This may be 
seen in the cases of Holmes v; Bell (1), and Bell v. Banks (2). 
- In Holmes vy, Bell, it was held that a bond -by A. and B, 
-operated as no merger of a simple contract “debt by A. alone, 
In Bell v. Banks, there was an original obligation by two, and it 
was- -held not to be merged by a higher security given by one. 
Now here the second instrument did cover the same ground so 
far as jt contained a promise to pay the same money, but it left 
untouched the power given in the first to proceed in a summary 
way. This was the second instrument given in satisfaction of 
the first. There is nothing to lead to such an inference. Tt is 
all-important that this promissory uote, containing this most 
important power, was not given. up when the further security 
was taken. I am, therefore, satisfied that the parties did not 
intend this mortgage to be in substitution of the note. 
The application to set aside the judgment must, be dismissed 
ewith cdsts. 


Attorneys for plaintiff: Messrs. Carruthers and Co. f 
Attorney for defendant: Mr, Leslie. 


(1) 3 M, & Gy 218, _ @ 3A & G, 258. 
e 
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° Before Mr. Justice Macpherson. 
TAMVACO v. SKINNER. 
Time for Appeal—Privy Council Rules: 


‘ The High Court hasno power to allow an appeal to Her Majgsty in Council, 
when the petition is not presented within six calendar months from the date of the 
decree complained of. ` 

When the six months expired during the Durga Poje eas and tho petition 


of appeal was presented on the first day the Court resumé its sittings,—Held, that 
the petition was.too late, and leave could not be given to appeal. . 


* 


THE plaintiffs i in this case petitioned for leave to appeal t to the 
Privy Council. It appeared from the affidavit of the plaintiffs, 
filed in support of the petition, that the suit came on‘to be 
heardforfinal disposal on the 30th January 1867, before Phear, J., 
and was dismissed; that an appeal from this decision was 
preferred by the plaintiff, and was heard by Peacock, C. J., and 
Macpherson, J., who, by a decree dated the 29th of April, 
affirmed the decision of the Court below; that the High Court 
discontinued its sittings on the 4th of October 1867, and did 
not resume them until the 18th of November, on which day the 
petition for leave to appeal to the Privy Council was- presented. 

‘The affidavit on behalf of the defendants stated that no appli- 
cation had been made to the Court by the plaintiffs to extend 


` the time for appealing to Her Majesty in Council. È 


“‘The'six months, within which a petition of appeal ought to 
have been presented, expired during the Durga Puja holidays. 
The petition was presented on the first day after the Court 
re-opened, and Markby, J., on an ex-parte application, ‘allowed 
the appeal, subject to any application which the defendants 
might make to take thg petition off the file, on the ground that 
it had been presented after the precenbed time, 


Mr. Woodroffe for the plaintiffs. 


` Mr. Lowe for tho defendants. 


39 


40 -  IIGH COURT OF JUDICATURE, CALCUTTA [B.L. R. 


1867 . MACPHERSON, J. (After stating the facts.)—In my opinion, 
Tauvaco the petition not having been presented within the six months, the 
Senee. appeal cannot be allowed., The Rule(1) of the Privy Council 

"upon the subject (the first of the Rules of the 10th of April 
e 1838) is imperative, and leaves this Court no discretion in the 
` matter. It says expressly that no appeal shall be allowed, 
“unless the petition for this purpose be preg’ented within six 


* calendar months.” 


It is argted by Mr. Woodroffe that the petition was presented 
in due time, because the Court was closed when the six months 
expired, and the petition was presénted on the day in which the 
Court re-opened. The Court was, no doubt, in one sense closed 
during the  bolidays; ‘but one J udge was at all times available . 
for the transaction of any business of a pressing nature, and as 
I’ was myself the Vacation Judge, I know as a fact that there 


«would have been no difficulty whatever (as far as the Court was ' 


concerned) in the way of presenting this petition, had the appel- 
Tant chosen to do so within the proper time. l 
Reference was also made to the discretion exercised by this 
Court as regards the admission of appeals to it. But that is no 
argument in favor of the appellant’s contention. However, in the 
“first place, section 333 of Act VIL. of 1859 is in its terms only 


directory, not prohibitory, merely directing that appeal “ shall ` 


be presented” within the prescribed number of days, and 
because the section expressly gives the Court a discretion, if 
« the appellant shall show sufficient cause to the satisfaction 
of the Appellate Court for not having presented” the memo- 
randum of appeal within the limited time. The provisions of 
that section are wholly unlike those of the Privy Council Rule, 
Mr. Woodroffe’s application is refused with costs, and the 


(1) “ That from and after the 81st day 

of December next, no appeal to Her 

Majesty, Her Heirs, and Successors in 

Council, shall be allowed by any of Her 

ad ` Majesty's Supreme Courts of Judicature, 
at Fort William in Bengal, Fort St 

George, Bombay, or the Court of Prince 

of Walog Island, Singapore, and Ma- 


¢ 


lacea, or by any of the C8urts of Sudder 
Dewany sidawiat, or by any other Courts 
of Judicature in the territories under the 
Government of the Rast India Company, 


fo 


unless the petition for that purpose bo ` 


presented within six calendar months 
from the day of the date of the judgment, 
decres, or decretal order complained of.” 
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** petition of appeal, which has aan presented, must be'taken off 1867 
the file. Tanvaco 
I-have Mr. Justice Markby’s anthony to say that, on further  sxisxen. 
consideration of the question, he agrees in ee that the” 
appeal ought not to bo allowed. 


e 
a 


Atjorneys forthe appellants: Messrs, Barin, Sen, and 
Watson. 

Attorneys for.the respondents: Messrs. Stack, Collis, and 
Mirfield. ee 


eee ee. 
æ . i 
Before Mr. Justice Markby. ‘ 
THE BANK Or HINDUSTAN, CHINA, arp JAPAN “ LIMITED” ? 1868 
< C.B. ‘WILSON. i ` February 6. 
Interest Act (XXXII. of 1859)—Promissory Note Payable on Demand. 


In an action for the balance due on a Promissory Note payable on demand, the 
» Court réfused to allow intorest, there being no proof of a demand in writing. 

THis was a suit to recover Rs. 3,041-5-1, as balance due 
by the defendant to the plaintiff on a joint Promissory Note 
payable on demand. `The defendants claimed to set off a sum 
of Rs. 1,000, and to deduct Rs. 1,645-11-8 from the plaintiff's 
claim, as being made up of interest, which they were ngt liable 
„to pay. The defendants had tendered the balance, Rs, 495-9-5, 
to the plant: The Note did. not bear interest on the face 
of it. 


Mr. Newmarch and Mr. Woodroffe for the plaintiff. 
„Mr. Eglinton and Mn Evans for the defendant. 


Marxay, J.—The Interest Act (XXXII. of 1859) does not 
apply. The Note was payable on demand, not at a certain time, 
and no demand for payment has been made in writing. No 
contract to pay intereste has been made out, The tender of 
Rs. 495 was admitted. Therefore, the. decree would be for the 
plaintiff compafy for Rs. 1,495-9-5 only, with costs. 

. Attorney for the plaintiff: Mr, Hart. 

Attorneys-for the defendant: Messrs. Robertson and Payne. 

: i e  < 
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Before Mr. Justice Markby. 
CHANDRAMOHAN DUTT v. BISWAMBYAR LAHA. 
Survivorship of Cause of Action— Act VITI. of 1859, 8. 100. 


A. and B., as jotnt owners ‘of cartii land, brought an action for damages on gc- 
count of trespass. B. diod after action brought. Held, that the cause of seem 
survived to A. 

Semble, the words “capse of action,” in section 100 of Act VIL of 1859, mean 
“right to bring the action.” 


. THis was an, action of trespass, brought by Chandramohan 
Dutt and two other§, as joint owners of certain land, in respect of 
injuries thereto, for which*damages were now sought against the 


defendants.® After action was brought, one of the plaintiffs | 


died ; and the question arose whether the cause of action surviv- 
ed to the two surviving ‘plaintiffs, within the meaning of sections 
100 and 101 of Act VITI of 1859. 


Mr. Newmarch and Mr. Marindin for the plate 


+ @ 


Mr, Woosroff and Mr. Evans for the defendant. 


The exact nature of the question and the arguments upon 
it appear in the judgment, which was as follows: © 

‘“Marxsy, J.—It is objected by Mr. Woodroffe that this 
suit cannot proceed, because, since it was commenced, one of 
thé plaintiffs has died, leaving’ two sons, his heirs. The suit 


‘ was brought to recover damages for an-injury done.to the land 


of the plaintiffs, and the case must be governed by the provi- 


sions of Act VIII. of 1859, if those provisions are epplicable. ' 


Section 100 provides, that “if there be two or moye plaintiffs, 
and ong of them die, and if the cause of action survive to the 


surviving plaintiff or plaintiffs alone, the suit shall proceed at 


the instance of the surviving plaintiff or plaintiffs,” 


Mr. Woodroffe contends, that this section is not applicable, 


because the cause of action does not survive to the plaintiffs 


‘alone. I am of opinion that the cause of action did survive 


v 


| 
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**to the surviving plaintiffs alone, within the meaning of the 1868 
100th section. I have no doubt that the words, “cause of Cmxpra- 
action,” are here intended to be used in this section in the same DATES 
sense as in the Hnglish Statute, 8 and 9 Wm., IIL, c xi, Se 
section 7, from which the provisions are evidently taken. Now ° 
there has been both here and in England a great deal “a dis- 
cussion as to the meaning of the words “cause of action,” and 

\ the difficulties of the discussion have been increased by the 
words having been used in different senses in different places. 

. Whatever may be the meaning of these words in other 
places, or even in other parts of this same Act, J cannot doubt 
that the words here mean right to‘bring the*action.” In what 
other sense can it be said that the cduse of action survives to 
a person? The expression is altogether an unfortfnate one,, 
but by a cause of action surviving, I understand to be meant 
that, notwithstanding the death, a cause of action remains. , 
And so far the words “cause of action” may have any one of 
the several meanings which have -been attributed to it. One 
meaning—and I have no doubt it is the proper meaning—is “ the 
state of facts which gives rise to an action.” The technical 
meaning of the word ‘cause’ in the Roman law, is, I believe, 
“a state of facts,” as in the phrase sine justé caus, i e., in the 
absence of. such a state of facts as can be made the foundation 

_ of jus. . But it is impossible to apply that meaning here, because 
the section speaks of a cause of action which -survives to a 
particular person. The state of facts might survive, that is, 
might remain after a death; but I am at a loss to conceive in 
what sense they can survive to a particular person. I, there- 
fore, think that what is meant here is the right to bring the 
action, which, in language, extremely loose and inaccurate, but 
still intelligible, might be said to survive to a particular person. 

I, thenetore think that the meaning of the words “cause of 
action” in this section is the right to bring the action, though. 
I need hardly say, after- the above remarks, that my decision in 
no way applies tg the meaning of the words in any other part of 
the Act, or in any other place whatever. 

The question then is, in whom did the right to bring this 

` action remain after the death .of one of the joint owners? It 

s . 
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1868 -": is admitted that the case must be governed by the English law, °° 
oe pee and I think it clear that, according to that law, it remained in 
oi v. the two plaintiffs now living. The English law is laid down 
TE in Chitty on Pleading, Vol. 1, page 76 (7th gdition.) He says, 
. “when one or more of several parties jointly interested in the 
property at the time the injury was committed are dead, the 
action should be in the name of the survivor,.and the executor 
or administrator of the deceased cannot be joined, nor can he 
sue separately.” .If the representative could not be joined in 
an action commenced after the death of one jointly interested, 
it seems to me,,pariratione, that if» the action commenced before 
his death, then on hfs death the action reflains in the surviving joint . 
. owners. It is true thaf only one case, Kemp v. Andrews (1), is 
cited by Chitty in support of the text, and certainly the report in 
Showers is not satisfactory. Chitty’s own authority, however, is 
m «e not inconsiderable, but the principle in question by no means rests 
l on his authority alone. Itis laid down precisely in the same 
way in two passages in Williams on Executors, Vol. 1, page 
790, and Vol. 2, page 1722 (8th edition.) It is clear that the 
very learned author of that work has carefully examined the 
principle he lays down, for which he quotes numerous authori- . 
ties, and I do not feel the least hesitation in accepting it. 
And it being once established that the right to bring this-action 
after the death of one joint owner vests in the survivors, I think - 
it at once follows that the “cause of action” survives to the 
surviving plaintiffs inthis suit, within the meaning of section 
100; and that this suit, therefore, ought to proceed. l 
- It is scarcely necessary to add that this decision in no way 
affects the question to whom the damages, if any should be 
recovered, will belong. The separation between these two 
questions is fully indicated by the authorities to which I have 
referred. l ro 


Attorney for plaintiffs: Mr. Rogers. : 
me Attorneys for defendants: Messrs. Swinhoe, Law, & Co. 


(1) 1 Show., 188, 
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Before Mr. Justice Markby. : TE 7 
HOSSAINI BIBI v. PERI KHANUM. ¢ Febresry 98. 


miei from Seit—Coots—Act VIII. of 1859, 88. 97, 114, 


Where the plaintiff applied under section 97, Act VIL. of 1859, to be allowed to 
withdraw from the suit, with liberty to bring a frésh suit for the same matter, the 
Court refused the-application. Anothenapplication for leave simply to withdraw 
from the snit was granted, the Coprt dismissing ‘the suit with coats, . 

Brass v. Tiruvengada Pillai, K dissented from. . 


Tas suit was brought for a so of the plaints: title , 
as sole heiress and next-of-kin, according to Mahomedan law, of 
one Ladly Khanum, deceased. . = oo 3 


Mr. Eglinton and Mr. Cowell for the plaintiff. 
Mr. Woodroffe ant Mr. Goodeve for the defendant. , 


The plaintiff, in her plaint, alleged that she was the only 
daughter of a Mahomedan lady named Velati Khanum, deceased, 
*who, she alleged, was the sister of Ladly Khanum; that Fadly 
Khanum died intestate, and without issue; and-that she (the 
plaintiff) was, therefore, sole heiress ʻand next-of-kin of Ladly 
Khanum, and that the defendant was the daughter of a Jew, 
from whom she had been bought yearseago by Ladly. 

Letters of administration to the estate of Ladly Khanum 
had been granted by the. High Court to the defendant, sliortly 
after Ladly’s death, but had been: re-called on the application of 
the plaintiff. , 

`The defendant, s in her written statements ‘denied ‘that Velati . 
Khanum and Ladly Khanum were sisters, and stated. that She 
was the daughter,and only lawful child of Ladly,- who had (it 
was true) bought a child from a Jew to be her servant, but she 

“had been afterwards married and had died some years ago. 


(1) Madras High Court Reports, 247. D i 
$: 
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The defendant further denied that the plaintiff was the daughter 
of Velati, but alleged that she was the daughter of Velati’s 
female-servant. 

From the evidence of the plaintiff, it appeared that she was 
the illegitimate child of Velati, and though she called Velati 
and Ladly gisters, she acknowledged that aiey had aferent 
fathers. 

Under these cireumetances, Mr. Eglinton applied under ection 
97 of Act VIII.’of 1859, that the plaintiff might be allowed to 
withdraw from the suit, with liberty, to bring a fresh suit for 
the same matter. „` 


MAREBY, J. —I think I ought to refuse this application. I 


“œ cannot grant it, without leaving the plaintiff at liberty to bring 


again this identical gait, raising the same issues, which ought 
not to be done? On the other hand, I consider on the best 
construction I can put on the section, that that is all from which 
the plaintiff will be shut out from oe by my refusal to grant 
this application. ee l 

- Mr. Eglinton then applièd simply for leave to withdraw from 
the suit. [Marxsy, J.—If you withdraw, I must dismiss the 
suit with costs. | 

In® Brass v. AAT A ‘Pillai (1), it was held, that the 
Court has not power to award costs, under such circumbtances, 
no judgment having been given. ‘ 


‘Manxpy, J.—I do Rot feel bound by the decision in that : 
‘ease. Ithink I have power to pass judgment against the plaintiff 
by default, under section 114, The suit must be dismissed with 
costs. y 


S: Attorney for the plaintif: Mr. Fean. 


. Attorneys for the defendants: Messrs. Beebg and Rutter. 





e s l (1) 1 Madras High Court Reports, 247, 
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Before Mr. Justice Norman. | 
In roa marrer or ACT XX. or 1866, anv or THA Petition or BRINDA- 1868 
BAN CHANDRA SHAW anp NABADWIP CHANDRA SHAW. 
‘Registrati&t—Act XX. of 1866—Duty of Registrar. =- 
Under Act XX. of 1866, Registrar has no power to refuse to register a deed, ° 
on the ground that the full consideration therein mentioned hgs not been paid. 
_ His duty is, when the “parties appear in person before him, simply to ascertain 
‘whether the deed has been ‘executed by the persons by whom it purports to have 
been executed, Š ° 
THIS was an application, under the 84th section of the Regis- 
tration Act, for an order directing the Registrar to register s 
deed of conveyance. The deed was made betfreen, and executed 
by, Ramlochan Shaw and Hemchandta Shaw of the one part, 
and the petitioners of the other part, and by. it two-tlfirds share, 
in a certain house and lands in Calcutta, were, for the considera- 
tion therein mentioned, conveyed to the petitioners absolutely. , 
Nabadwip Chandra Shaw duly presented the deed for registra- 
tion. The parties of the other part appeared under a summons, 
and objected to the deed being registered, on the ground that 
they had not received the full, consideration. The Registrar 
recorded that he therefore refused registration. The petitioners, 
in their petition, further stated that they had “adduced their 
personal evidence; that the consideration-money had been paid, 
and’ were prepared to give further evidence, if seguisen, to 
satisfy the Registrar.” - . 


Mr. “Woodroffe for the en 
-Žr Eglinton contra. . e 


` Norman, J.—(After stating the facts). The duty of the 
Registrar, when an instrument is presented at the proper Regis- 
tration Offide, by any person executing or claiming under the 
game, is clearly stated in the 36th section (1). ; 


(1) Heis to “ enquire whether or not personally before the ) Registering Officer,” 
such document was executed by the person and are personally known to him, or if 
by whom it parporty to ‘have been exe- he be otherwise satisficd that they are 
cuted, and in the case of any person” the persons they represent themselves to 

f appearing as a representative, assignee, be, and if they all admit the execution . 
or agent, to satisfy himself of the right of the document, &c., the Registering 
of such person so to appear. If all the Offcer *shall register the document as 


persons executing the document appear directed in section 68,” 4 
‘ I—5 . 
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1868 -Thus if the parties to a deed appear in person before the” 
In Epiat ‘Registrar, he has simply to ascertain whether the deed has been 
Brinpanan executed by the persons by whom it purports to have been executed, 

- Cainonis Mr. Eglinton referring to section 82, contended that the Regis- 
* trar has some discretionary power to refuse registration. There 
is no doubt that such is the case as regards instruments with 
unattested interlineations as provided for by section 20, or if the 
description of the property tò which the instrument relates 
appears tf him insufficient to identify it as provided for by 
section 21. It is enough to say that section 36 gives no such 
direction. Itg.language is distin¢tly imperative, and leaves no 
option whatever to the Registrar. The greatest injustice might 

be done if this were otherwise. The Registrar has, it is true, 
power to Summon witnesses; but he has no power to try a cause . 


or ‘give costs, nor has this Court power to give costs in an appeal. 


¢ The Registrar hag no legal training to enable him to deal judicially 
with the equities which may arise as between a party claiming 
to have a deed registered, and one who having executed the deed, 
either denies his own solemn admission therein contained, and 
contends that he ought not to be bound by the deed till some- 
_ thing is done by the opposite party. If the Registrar might 
refuse to register any instrument, the graniee claiming under it” 
would find himself placed in a great difficulty, because the 49th 
section enacts that no instrument required by section 17 -to be 
registered, shall be received’ in evidence in any civil proceeding 
in any Court, or shall be acted upon by any public servant, as 
defined in the Indian Penal Code; or shall affect any property 
comprised therein, unless it shall~have been registered in 
accordance with the provisions of that Act. The case of Raj- 
chandra Bandoo v. Rajendra Dassi (1) isin accordance with the 
view I take. 
-There will be an order that the Registrar do forthwith 
register the instrument. No order as to costs. 


‘Attorney for the petitioners: Mr. Thomas. ° 


(1) Ind, Jur., 240, 
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Before Sir Barnes Peacock, Kt., Chief Justice; Mr. Justice Norman, ard Mr. ° 
i Justice Markby. ° 


PAYNE v. CONSTABLE.” : ` 1868 
e en eet S ; : April 22. 
- Pleading—Limitation—Aci XIV. of 1859, 8. 1—Small Cause Court Rule 19, ———__— 


Per Peacock, C. J., and Norman, J.—It is competent for a Judge of the Court of 
Small Causes, of his own motion, to notice the point of limitation, and to decide a - 
case upon that issue, such issue not haying been raised by the defendant. 

Per Markby, J.—It is not.competent Yor such Judge to raise tkis point, and decide 
. the case thereon, after the case of both parties is closed. ° 
‘Lapse of time does not onst the jurisdiction of the Court. 


Tas was a reference from the Calcutta Court of Sm&ll Causes, 
for the opinion of the High Court, upon the following question :— 

«c Is it competent for, or incumbent on a Judgeof the Court of. 
Small Causes, having regard to Rule 19 (1) of the Court’s Rules 
of Practice, and to the terms of section 1 (2) of Act XIV. of 
1859, of his own motion, to ‘notice the point of limitation, and to 
decide the case on that i issue, such issue not having been raised 
by the defendant ?” 
- The facts were stated as follows in the judgment of the Second 
Judge (Mr. Thomson) of the Small Cause Court: “ In this 
case, which was heard before me on the 18th Decembere 1867, 
the plaintiffs, who carry on business in Calcutta ‘as Wine and 
Store Merchants, sued the defendant, as one of the Officers of 
the Mess Committee of a Regiment, for a balance of Rs. 600-11-9, 
being due on account for wine, beer, &c., supplied to the Mess, 
The defendant pleads that he has paid for all the “goods 


* Reference ynder section 7 of Act XXVI. of 1864, from the Court of Small 
Causes at Calcutta, for the opinion of the High Court. 


è hi 
-~ (1) The 19th Rule of Practice is, “when suit shall be maintained in any Court of 
a defendant intends to rely on the’ special Judicature within any part of the British” 
defence of the statute of limitations, Territorics in India in. which this Act 
he must be personalfy present in Court shall be in force, unless the same shall be 
on the day of appearance to the sum- brought within the period of limitation 
mons, and orally plead such defence be- hereinafter made applicable to a suit of 
fore the Judge.” - i that nature, any Law or Regulation to 
(2) Section 1 of Act XIV. 0f1859.—*No the contrary notwithstandipg.” ‘ 


{ x 
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1868 supplied by the plaintiff to the Mess, by his order, and that he is ¢¢ 

cs not liable for the price of goods which the plaintiff may have 
eaten ari, supplied to the Mess on the order of the Mess Committee. 
« “ The defendant did not take the plea of limitation; but as 
e it appeared upon inspection of the plaintiffs’ accounts, that the 
latest supply of goods‘to the Mess was made in December,1865, 
and as the platntiffs’ suit was not instituted yntil the month of 
November 1867, I expressed an opinion, that having. regard to 
+ the nature pf the transactions, the claim was barred under the 
provision of clause 8, sectjon 1, Act XIV. of 1859. 

‘‘ It was thereupon contended fop the plaintiffs that, in the first 
place, as the defendant, although present in Court, had not him- 
self taken the plea of limitation, it was not competent for the 
Court, of ats own motion, to notice the point and decide the case 
upon that issue. In support of this view, the plaintiffs relied on 

= Rule 19 of the Small Cause Court Rules of Practice.” 


e 


Mr. Woodroffe, for the plaintiffs, contended, that it was not 
competent for the Judge in the Small Cause Court to raise the 
question of limitation, and decide the case thereon, without 
giving to the plaintiffs an opportunity of answering the objection 
which they might have been able to do, by producing a contract 
in writing, or proving a subsequent promise to pay. Rule 19 
`of the „Small Cause Court Rules, which have the force of law, 
expressly proyides that the defendant shall appear in person 
to plead the defence, which the defendant in this case did not do. 

This is nota question of jurisdiction, it is part of the ler 
fori. See Story on the Cowflict of Laws, section 676. Ruckma- 
boye v. Lalloobhoy Matichand (1). 

Section 32 of Act VIII. of 1859 makes it incumbent on the 
Judge to notice the point of limitation. But that Act does 
not apply to the Small Cause Courts. Apart from that Act, 
there iw no reason why the Judge should take cognizance of 
the point, Dutaji Bin Narayan v. Wamanrao and another (2); 
Mukvana Saluj, Kesraji v. Raj Sangji Jalgm Sangji (3). 
The words of section 1 of Act XIV. of 1859, “ No suit shall 


(1) 5 Moore, I. A., 284, (8) 2 Bombay H. C. R., 169. 
(2) 1 Bombay H. C. R, 15. 
° 


Lo 
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sibe maintained,” are relied on. But the words of 21 Jac. 1., c. 16, 
are quite as strong, and under that statute, it has been decided 
that the defendant must plead limitation specially in bar to the 
suit—2 Wms. Saunders, 63c. See Lee v. Rogers ( D) k 
was otherwise in the case of writs of Right, but that was 

. because the right was extinguished. Here the remedy is barred 
only. , This constguction has been put on Act SIV. of 1859. 
Parbhu Narayan Sing v. Raja Lilanand Sing (2). There is, 
then, nothing in the words of the statute obliging, the Judge 
to notice the point of limitation, and he has directly contravened 
the procedure of his own Court, which consists of the practice 
of the late Supreme Court modified by the Small Cause Court 
Rules. e 

* e 

Mr. Piffard, for the defendant, contended, that this was‘a 
question of jurisdiction. Paresnath Misser v. Sheikh Bandah 
Ali and others (3). But if it were not a question of jurisdiction; 
yet the Court could notice the bar of limitation even on appeal. 
Savanati v. Padnarain Seth (4); Khettramohan Ghose v. 
Rameswar Ghose $5); Anandi Koonwar v. Thakoor Panday (6) ; 
Wise v. Purnima Chowdrain and others (7). 


Mr. Woodroffe, in reply.—The Act of. limitation is matter 


51 
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of ‘defence, and may be waived. The preamble of fhe Act 
merely sets up a uniform rule of limitation, all other enactments : 


notwithstanding. The Small Cause Court Rule is not contrary 


to the Act. It merely prescribes the time and manner of pleading j 


the defence. There is no hardship.e The defence of limitation is 
placed on the same footing as that of infancy or coverture. The 
Judges in England have held, in ‘a long series of cases, under 21 
Jac. 1,c.16, that it is necessary to plead limitation specially, 
because of the number of exceptions taking cases out of the statute. 
Thia consideration applies with full force to Act XIV: of 1899, 


[Peacocs,.C. J.—The introduction of plesdingis contrary tothe - 


(1) 1 Lev, i10. - 5) 3 W. R., 184. 


(2) 2 W. R., 256. - .(6) 4 W. BM. A), 21, 
(3y 6 W. R., 132, (7) 6 W. R. 129. 


(4) 3 Madras H. C. R., 206, 
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Coxsrasım, not mean informally. By, section 41 of Act IX. of 1850, the ' 
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= 


intention of the Small Cause Court Act (IX. of 1860). Under 6% 


that Act, cases are to be tried ‘summarily.”] ‘ Summarily’ does 


, Judges are empowered to make general rules for regulating 


ë "the practice and procedure of the Court, and in the mean time 
to adopt and apply tlre general principles of practice in ‘the . 


Supreme Court. By section 37, the Judges gre empowered to 
determine all questions, as well of fact as of law or equity as 
administered in the: Supreme Court. If then pleading be law, 
it is introduced under segtion 37; if it be practice, it is 
introduced. under section 41. . i 
e 

The opinions of the J udges of the High Court were di 
as follows: e 

Marrey, J.—It is in no way necessary, in the view I take, to 
express any opinion on the point, whether if the defendant wished 
to raise the defence of the Act, he was bound to raise it in 
the mode pointed out by Rule 19, because it is stated in this case, 
that he did not raise it at all. And. I by no medns say that even if 
this was a question of jurisdiction, it necessarily follows that 
the Judge was bound or competent to notice it;. but upon that 
I need express no opinion, because I am of opinion, that it is 
notin any sense a question of jurisdiction; that the Judge 
‘has no jurisdiction, i in the strict sense of the word, seems to me 
hardly capable of argument. If so, all the proceedings before 
him would be coram non judice, and void, his decision in favor 
of the defendant worthlessp and we, sitting here, should have 
no jurisdiction to hear this case. What I apprehend is meant 
is this:—That there is -something prohibitory in the language 
of Act XIV., which requires the Court, whether the defendant 
raises the question or not, as soon as it appears that the case 
falls within any one of the rules of limitation laid down by the 
Act, to eall upon the plaintiff to bring the case within one of 
the exceptions, and if he fails to dogso, to decide e, case in 
. favor of the defendant. z 

There is, it is true, great conflict between the decisions of the 


“Courts in this country upon various matters connected with 


ì 


: . 


-> 


ORIGINAL SIDE—CIVIL. 


VOL. L] 53 
the law of limitation, and the procedure by which that question 1868 
‘ean be raised; but’ I do not ‘consider it necessary to examine Parne 


them at length, because I consider that there is a decision of aes 
a superior Court, yhich.is conclusive on the point now before us. e 
The law which governed this question generally in India, 
prior to the passing of Act XIV. of 1859, is contained in 
Regulation III. of 1793, section 14, and Regulation II. of 1805. 
If that law were now in force, and the matter were res integra, 
I confess there would be no slight ground for contending that 
there has been an actual legislative prehibition, whenever limit- 
ation applies, binding upon the Judge in all cages, whether the 
parties choose to take advantage of it or nôt, and which he is 
bound to notice at any stage of the cise at which he first dis- 
coversit, The language of the earliest Regulation opthe subject, 
‘that contained in the plan for administration of justice in 1772, 
and of several subsequent Regulations prior to 1793, is very 
similar to that of the Regulation of that year, and all are strongly 
prohibitory. The Regulation of 1793 is as follows: (reads) (1). 
By Regulation IL of 1805, the application of these provisions is 
somewhat modified, but there is nothing which affects the previ- 
ous Regulation in respect of the matter now under consideration. 
The words of section 1 of Act XIV. of 1859, are (reads) (2). 
It will be seen from a comparison of the language of the 
Regulation of 1793 with that of Act XIV. of 1859, how much 


stronger the earlier provision 
provision is addressed directly 
they are expressly “ prohibited 


(1) Section 14, Regulation III. of 
17$8.—The zilla and city Courts are pto- 
hibited from hearing, trying, or determining 
the merits ef any suit whatever, against 
any person or persons, if the cause of 
action shall have arisen previous to the 
12th of Angust 1765; or any suit what- 
ever against any person or persons, if the 
cause of action shell havo arisen twelve 
yeara before any suit shall have “been 
commenced on account of it, unless the 
complainant can show, by clear and posi- 
tive proof, that he had demanded the 


l 


is than the later;-the former 
to the Courts themselves, and 
trot hearing, trying, or deter- 


money or matter in question, and that the 
defendant ‘had admitted the truth of the 
demand, or promised to pay the money; 
or that he directly preferred his claim 
within that period, for the matter in dis- 
pute, to a Court of competent jurisdiction, 
to try the demand, and shall assign satis- 
factory reason to the Courtevhy h8 did not 
proceed in the suit, or shall prove that 
either from minority or other good and ` 
sufficient cause, he had been precluded 
from obtaining redress.” 
(2) See ante 49 » Note 2, 
° 
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mining the merits of any suit whatever,” after the period of?” 
limitation has expired. The latter is the language of the 
English Statute of Limitation, which, in the year 1859, had 
received a well known and well defined cogstruction, namely, 
that .it constitutes only a defence which the defendant must put 
forward, if he wishes to rely omit. 

Whilst the Regulation of 1793 was in forces in the year 1835, 
a suit was brought by certain persons, eventually represented by 
Musst. Imam Bandi and others, against one Hargobinda Ghose, 
to recover certain lands,'which the plaintiffs claimed as part of 
their mouza Akbarpore. The defendant claimed to hold these 
lands as part of fis mouza Raipore Hussun, and the Zilla 
Court decided the case in"favor of the plaintiff. The case came 
up to the Sydder Court on appeal, and Mr. Wigram Money 
reversed the decision of the Zilla Judge on the merits. The 
gase then went before Mr. Smyth, who concurred with the 
Zilla Judge, and the case was, therefore, referred to a third 
Judge, Mr. Tucker. It is in this “ proceeding,” as it is called 
in the printed papers, that I find thé first mention of the 


- question of limitation (see volume XVIII. of Cases appealed 


from the Sudder Dewany Adawlut Courts in India, p. 165.) 
Mr. Tucker there stated that he told the (plaintiff's) respon- 
dent’s vakeel, that after the land in question had been sub- 
merged, it re-appeared in 1801, or 1802, and asked him whether 


- he had any documentary proofs to prove his client’s possession of 


it from the date of its re-appearance, to the date of the action. 
The answer of the wakeel is stated partly in his own words, and 
„partly in the words of Mr.” Tucker, but I take it to amount 
in substance to this: that this enquiry as to possession was 
never made before by any of the Judges, consequently he had 
taken no measures to get himself acquainted with that fact, or 
even to ask his client on the subject; and, further, that the land 
re-appeared in such small parcels, that possession could scarcely 
be applied to it, but when much had appeared, from that time, 
his cause of action commenced; and he added,*that as part of 
the land being under water, up to 1824, was admitted by both 
parties, lapse of time could have no application to the case. 

Mr. Tucker gave his decision in favor of the defendant on 


` \ 
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» three grounds: the first of which was the law of alluvion, and 1868 
the second of which was that “ with reference to the lapse of Parse 
< time from the time the first suit had begun, after a lapse of full Seats: 
“eighteen years from 1209 Fusli, when the land had begun , 
“ to re-appear, thé plaintiff’s claim to the land in dispute is « 
* altogether inadmissible and unworthy of the Court’s hearing,” 
(p. 238). The third was an admission of the plaihtiff in a pre- 
vious suit.. But as this decision was based on grounds different 
from that of Mr. Money, the case was referred foafourth * 
Judge, Mr. Lee Warner. This Judge, in his judgment, recites 
the opinions delivered by hig.three predecessors, but only men- 
tions the first of the grounds relied on byeMr. Tucker, and 
omits all mention of the question of limitation. Nor does Mr. 

Lee Warner base his own opinion on the ground of dimitation ; 
but he concurs with Mr. Tucker on the first ground, and on 
that ground decrees the appeal. f e 

I have gone thus minutely into this case, in order to show 
exactly how the matter stood when it came before the Privy 
Council. In that Court, (see 4 Moore’s Indian Appeals, 403) 
the defendant did rely specially ‘on the limitation created by 
section 14 of Regulation III. of 1793; he also attempted to 
support the decision of the Sudder Court on the merits. The 
Privy Council; however, reversed the decision of the Sudder 
Court on the merits, and with respect to the question of limita- 
tion, they dispose of it in these words: “ Zwo* of the Judges 
‘relied on another objection to the (plaintiff’s) appellant’s claim, 
& viz., that it was barred by length of time. It is very doubtful, 
“upon the facts, as they now appear,ewhether such an objection, 
“if it had been raised by the (defendant) respondent, could 
“have prevailed; but it is sufficient to say that the objeotion 
* was not raised, and that the appellants, therefore, had no oppor- 
“tunity of meeting it by evidence.” | 

If this was the law under the Regulation of 1793, which, 
expressly prohibits Courts from “hearing, trying, apd deter- 
mining suits baryed by limitation,” I think æ fortiori, it is so 


* [This appears to be an orror : one Judge of the Sndder Court only, Mr. Tucker, 
relied on this ohjection—par Markby, J.] 
K—§J 


I 


56 HIGH COURT OF JUDIOATURE, CALCUTTA [B.L. R. 


1868 under a provision like that of section 1 of Act XIV. of Aenea 
Parse which really’ lays down a general rule of procedure. 


T I take the law to be now, as it was then, that after the time 
o has been passed by when the facts of the casg were investigated 
* upon the evidence, a Judge cannot, of his own motion, notice 
` the point of limitation, and call upon the plaintiff to show, either 
‘upon the facts as they stand, or by adducing fresh ovidanga; that 
he can maintain the suit, 


I, therefore, answer the Judge’s first question indirectly by 
saying, that in my opinion, in the form in which he has stated 
the case, it dees not arise; and that the true question, namely, 
whether it is competent for a Judge to notice the point of 
limitation where, when the facts were undér investigation; it was 
not noticed at all, ought to be answered in the negative. 


I believe we are not quite agreed as to what the Judge 
* means tò represent as having taken place, but I take him to 
‘mean that after both sides had given all the evidence which they ' 
thought necessary, and each had, therefore, according to the 
usage of all tribunals with which I am acquginted, closed their 
ease upon the facts, the Judge himself then suggested that the 
claim was barred by limitation. Whether he called upon the 
plaintiff then to produce further evidence, or whether he called 
upon the plaintiff to answer the objection taken by himself, on 
the fets as they stood, or whether the plaintiff did or did not 
ask to be allowed to adduce further evidence, is, in my opinion, 
` immaterial. I think all these views of the case are covered by 
the decision of the Privy „Council to which I have referred, 
which shows that the Judge was wrong at that stage of the case 
to raise the question at all, 


Whether or no it may be open to a Judge of the ‘Small’ 

Cause Court, notwithstanding the words of Rule 19, at the 

hearing, to call the attention of the defendant to the defence of 

the Act, and ask him whether he wishes to avail himself of it, 

z © I Sate no opinion. And if it is open to dim to do this, I 
express no opinion whatever, whether, having regard to the class 
of people who are frequently defendants in his Court, he ought 
to exercise this power. The former is a question of law which, 


| 
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. 
‘as it appears to me, does not arise in this case. The latter isa 1868 


question for his discretion, over which we have no control. ‘Payne 
I only wish further to add that I have considered this ques- Goxerancs, 

tion entirely independently of any of the provisions of Act VIII. , 

of 1859. ° 


Nowa an, J.—The legislature, in the 26th iiia Act VIII. 
of 1859, treats it as the duty of a plaintiff to show that he has 
brought his suit within the period allowed by law for cémmencing 
such asuit. Now this clause does not appear to me to contain any 
enactment shifting the burden of proof. It merely deals with 
the law as elsewhere laid down, and prescribes a form by which 
the provisions of that law are to be carried into effect. Act 
VIII. was passed shortly before Act XIV. of 1859, bit in frams 
ing the clause referred to, the legislature may not improbably 
have had in view the provisions of Act XIV., which was under e 
consideration at the same time. 

The chief Regulations of limitation in force at the time of 
the passing of Act VIIL, were Regulation IIL. of 1793, section 
14, and Regulation TI. of 1805. By the first of these Regulations, 
the zilla Coutts are prohibited “ from hearing, trying, or deter- 
“mining any suit whatever, if the cause of action shall have 
“ arisen twelve years before any suit shall have been commenced 
“on account of it, unless, &c.” In Regulation II. of 1805, 
section 3, clause 3, nothing, &c., “ shall be held to authorize the 
* cognizance of any suit whatever, in any Court of Justice, if 
“the cause of action shall have arisen sixty years before the . 
e institution of such suit.” Now, it Will be observed, that under 
each of these Regulations, the prohibition is particular, and by 
way of exception; and, according to ordinary rules, a party 
seeking to ‘set up such a defence, would have to plead specially 
the facts, shewing that his case falls within the terms of the 
exception. è : ° 

So again by statute 21, Jac. 1, c 16, it was enacte@’thaf the 
actions therein mentioned shall be commenced and sued within 

’ the time of limitation therein expressed, and not after. At one ~ 
time this enactment was treated as being in the negative; “ that 
“the plaintiff shall not maintain the action but withjn the time 
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1868 “limited by the statute.” See Brown v. Hancock (1). This?” 
Payne is not quite an accurate statement of the language of the Act. 
Osea After much discussion, it was eventually settled, that no advan- 
i ” tage could be taken of the Statute of Jamesethe First, except 
i by pleading, 2 Wms. Saunders, 63a, Different reasons have 
` been assigned for the rule; but they may be summed up in 
this, that, reading the whole Act together,’and looking’ at the 
possibility of the remedy having been kept alive by Jatitat, or 

a new proinise, the bar under the statute is the exception. 

Whether the rule, thit it is not incumbent on a plaintiff, to | 
show, in the first instance, that hid suit was brought under the 
time limited by 21 Jac. 1, c. 16, was correct or not, it was cer- 
tainly exceptional. In a writ of right, in the action of eject- 
«ment, and in penal actions, it was always incumbent on the 
plaintiff to show, that he had brought the suit within the period 

-+ allowed by law for that purpose. 

The language of Act XIV. of 1859 differs essentially from 
that of the earlier. Regulations of Limitation. We have seen 
that it commences with an enactment which is in form nota 
particular, but a general prohibition. <No suit is to be brought, 
unless within the period limited.” The terms of the enactment, 
according to the ordinary rules of logic and pleading, would 
appear to make it incumbent on a plaintiff to show, affirma- 
tively? that he has brought his suit within time. 

_ The langudge of the 32 Hen. 8, c. 2, limiting the period 
within which writs of right could be brought, and of the 2nd 
section of the same statute, relating to actions possessory, is 
precisely similar in its form to that of Act XIV. of 1859. 
Under the Act of Hen. 8, it has always been deemed necessary 
for a plaintiff to show that he brought his suit within the time 
limited; see Dally v. King (2); Dumsday v. Hughés (3); Wid- 
dowson v. The Earl of Harrington (4); and see settion 6 of the 

*statute above referred to. That same 6th section was referred to 
by Mr. *Woodroffe, as prescribing a form of pleading under the 
Act, and as putting a construction upon the 2nd*and 3rd sections, 

e- But if carefully read, it appears to be passed with the object 


(1) Cro. Car., 115. (8) 3 Bingham’s New Cases, 439. 
® 1 H, Blackstone, 1. (4) 1 Jacob and Walker, 532, 
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"of declaring that the plaintiff shall be precluded from bringing 1868 
a future suit, by a finding Against him on a traverse of the Parxs 
allegation of seizin within the period named. Gi 

The 4th section gf the statute of frauds, 29 Car. 2, c. 3, pro- * 
vides that no action shall be brought whereby to charge the 
defendant upon any special promise to answer, for the debt, 
default, or miscarriage of another person, unless the agreement 
shall be in writing, and signed. It has always been held incum- 
bent on a plaintiff to prove an agreement in writing, and it was 
never deemed necessary for the defendant to plead it. 

The cases of Parker v. Elding (1) and Spooner v. Juddow (2) 
are strong authorities in favor of Mr. Thonfton’s opinion, that 
he was bound to notice the point of ‘limitation. In the former 
case, Lord Kenyon says: “ Here is a general law of which we 
* are bound to take notice, which says, that no action shall be 
“ brought-against any person residing within the jurisdiction, fog - 
“ any debt not amounting to 40s. How then, can we say that 
«the plaintiff shall recover it against the positive direction of 
“the Act?” In the latter case, Lord Campbell says: “If the 
Court is forbidden by law to try the cause, neither the new 
rules, nor any omission of the defendant, would give the Court 
jurisdiction over it. The facts ousting the jurisdiction having 
been brought judicially to the notice of the Judge, and with 
perfect regularity, he usurps a jurisdiction which does ngt belong 
to him, if he proceeds and gives judgment for the plaintiff; ` 
therefore, on these facts coming out for the first time on the trial 
of an issue, though they may seem irrelevant to that issue, he 
must have power by directing a non-Suit, or by some other means, 

` to stop the trial.” 

I concur with Mr. Justice Markby in thinking that the 
defence df limitation is not a question of jurisdiction. Upon 
the institution of this suit, the Court had jurisdiction in respect - 
of the person of the plaintiff, and the subject-matter of the 
snit. On its appearing, or being proved that the facts brought 
the case withia the provisions of section 1 of Act XIV. of 1859, 


the Court was bound to pronounce a jadgment that the suit ae: 
should not be maintained. The language of the Act seems to 
(1) 1 East, 352. > (2) 4 Moore, I A, 376, 


e 
` 
e 
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make that plain. If the J udge had no jurisdiction, we could ** 
not have pronounced any judgmené at all. An enactment oblig- 
ing a Judge to pronounce a particular judgment, does’ not 
deprive him of jurisdiction. Suppose the plaiatiff failed to prove 
his case, and it appeared plainly there never was any cause of 
action, it might as well be said that the Court would have had 
no jurisdiction, because it would have been ‘bound to dismiss 
the suit. 

Musst. Imam Bundi v. Hargovind Ghose (1), the case referred 
to by Mr. Justice Markby, does not appear to me to lay down 
the broad and. general rule, which he supposes to be deducible 
from it, It is evident that their Lordships of the Privy Council 
did not think so. Tho case is reported in the same volume of 
Moore’s Ifdian Appeals as Spooner v. Juddow and The Maha- 
raja of Burdwan v. The Bengal Government (2). The judgment 
an this case was delivered by the same Judge, the Right Hon’ble 
T. Pemberton Leigh, afterwards Lord Kingsdown, who gave 
judgment in Musst. Imam Bandi’s case, it was a suit instituted 
in a Court in which there were no pleadings, and their Lord- 
ships allowed the defence of limitation to be raised, though it ' 
had not been set up in the lower Court. 

The case of Musst. Imam Bandi is most peculiar in its cir- 

cumstances. The suit was for land which had been submerged 
by a change in the course of the river Ganges, and after several 
years re-appeared. The case had been originally tried with the 
greatest care, before Sir James Harrington, the Judge of the 
Patna Court, who resided close to the spot. It came on appeal 
to the Sudder Court. Affer two hearings by different Judges, 
it went before a third Judge, Mr. Tucker, who, for the first 
time, asked the vakeel for the plaintiff, whether he had any ` 
documentary evidence of possession within 12 years,—ddcumentary 
proof of possession, which may have consisted in going on-the 
Inds after the water left it, from time to time, as by. consolida- 
tion its sufface became capable of bearing the weight of a man. 
Not getting an answer satisfactory to him, the an8wer being that 
the question had never before been raised, he and another 
Judge appeared to have decided that the suit was unwor thy of 

(1) 4,Moow, L A, 403. as 4 Mooro, L A., 466. 


; ; ` 
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s 2eing heard! Surely their Lordships were justified in saying, 
"at «c it was very doubtful, upon the facts, as they appeared 
before them, whether such an objection, if it had been raised by 
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the respondent, could have prevailed; but it was sufficient to , 


say that the objedtion was not raised, and that the appellants, 
therefore, had no opportunity of meeting it by evidence.” 

I need not give any opinion as to what would bé the duty of 
the Judge, if the defendant, in express words, waived the point of 
limitation. I am strongly inclined to think that the law of 
limitation is one introduced for the benefit of defendants, and that 
the principle, Quilibet potest renunciare juri pro se introducto, 
would apply to such a case. ‘In books whare this maxim has 
been discussed, the defence under statutes of limitation is always 
referred to as matter which falls within it. It is well settled 
that when an enactment is passed in ease or forsthe benefit of 4 
particular class of persons, none but such persons can take 
advantage of it, Bishop’s Leases are instances z the application” 
of this principle. 

With regard to Rule 19, it seems inapplicable to the de- 
fence of limitation, under Act XIV. of 1859. The object of 
that Rule appears to have been to prevent plaintiffs being taken 
by surprise, or the Court misled, and for that purpose it provides 
that the defendant shall in person support the special pleas men- 
tioned in it. ` The form of the Rule is not negative; it does not 
say, “ no such defence shall be admitted, unless s0 raised.” Sup- 
pose the case is heard under section 43 of Act IX. of 1850, in 
the absence of the defendant, and in the hearing of the plaintiff's 
own evidence, it appears that the defpndant is an infant, and the 
contract sued on, one on which an infant is not liable. The 
Court in deciding the matter in a summary way, as directed in 
sections 25-41, would certainly not be justified in giving judg- 
ment that the plaintiffs should recover monies ehown not to be 
legally due fo them. r 

Psacoox, C. J.— All that we have to do, is to answer this 
question; we aro not bound to say that the Judge, in deciding 
the question, gave proper or sufficient reasons for his decision. 

Tt does not appear that the plaintiffs represented to the Judge 


. 
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1868 that there was any matter of fact which they wished to PTOVEs 6 - 
Payne for the purpose of showing that the point of limitation raised by 
‘Conmeaes: the Judge was inapplicable to the case. I mention this for the 
, Purpose of showing that there are no grounds for contending 
- e that the plaintiffs were taken by surprise, anf that they had no 
* opportunity of proving any facts which might have shown that- 
‘limitation did not apply.to the case. Even if it had so appear- 
ed, this Court could not have interfered in that respect; as they 
- ‘can only answer the. questions submitted for their pinion. 

I quite agree with both of the learned Judges, that lapse of 
time did not oust the Court from jurisdiction. It was the duty 
of the Court, wheg the facts were before it, to decide whetlier, 
according to the law of the land, the plaintiffs were entitled to 
recover the debt from the defendant or not? I apprehend that 
it is the duty of every Court whichis not trammelled by rules 
of pleading or othér technical rules, to administer the law of 

“the land, and to apply that law to the facts as they appear in, 
evidence before the Court; andif this is the rule applicable to 
Courts in general, itis still more necessary that it should -be 

“acted upon in Courts of Small Causes, which exercise a sum- 
mary jurisdiction. In those Courts, poor ignorant parties con- 
.stantly appear, who cannot, in reality, be supposed to know what 

_the law of the country is, notwithstanding the fiction that 
every man is supposed to know the law. In such cases all that 
the parties can do, or can be expected fo do, unless they have 
the advantage of counsel, or agents versed in the law, is to lay 
before the Court the facts of their case, and to leave: the Court 
to administer the law applicable to the facts. When the facts 
have been proved before the Judge, he is bound to administer 
the law,-whether the parties point out to him, in their arguments, 
or not, what the law is, which ought to-be applied to,the case. 

Act XIV. of 1859 says, that no suit shall be maintained in 
any Court of Judicature within any part of the British Terri- 
tories in [ndia, in which this Act shall be in force, unless the 
same is instituted within the period of limitation thereinafter 
made applicable to a suit of that nature, any law or Regulation 
to the contrary notwithstanding. If it appear to the Court, 
upon the facts, that the suit was commenced after the period of 
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“limitation applicable to it, “the Judge has jurisdiction to try 1868 
whether the suit is maintainaWe or not; but in deciding the case, | ois 
he is bound to hold that the suit cannot be maintained after the cox en i 
period limited by law, unless it falls within one of the exceptions. ° 
‘Limitation is a bar to a suit, but it does not deprive the Judge ° 
of jurisdiction to try and determine whether the suit is barred 
or nob? It stands*upon the same principle as any other bar to 
‘the maintenance of the suit. 

The next question is, was there any valid: rule which tram- 
melled the Judge and prevented hith from administering the 
law as applicable. to the facts of the case? It is said that he 
was bound by the 19th Rule of Practice of the Small Cause 
Court, and that inasmuch as the defendant did not appear 
‘personally i in Court, and orally plead before the J udge that the 

. suit was not maintainable by reason of lapse of time, and that 
the Judge, although he saw that the case was one in which the ° 
law declared that the suit should not be maintained, ought to have 
pronounced a decree for the plaintiffs, and to have held that the 
suit was maintainable. The Rule was made before Act XIV. of 
1859 was passed, and I am of opinion that even if it were a valid 
Rule under the old law, it did not preclude the Judge from hold- 
‘ing that the suit was not maintainable. It does not say that if 

. the defendant shall not orally plead such defence, the Judge 
shall give a decree against him, even though it should ¢ppear, 
according to the law, that the suit was not maintainable. It is 
merely directory. 

If a plaintiff should bring a suit against a child five years old, 
and should represent upon oath to the Judge that the child came 

‘into his shop and bought a diamond ring upon credit, would the 
Judge be. bound upon that evidence to give a decree for the 
plaintiff for*the price of the ring, if the child should not appear 
and orally plead infancy asadefence? Yet the Rule is applicable 
to infancy to the same extent as it is to limitation. It appears 
to me that the point would be too clear for argument, ànd that 
the Judge would be bound, upon the plaiutiff’s own showing, to 
dismiss the suit. So, if a man should apply for a summons to ~ 
the Small Cause Court against an old gentleman living in the 
Punjab, and should state that when this old gentlenay Was 

e L—6 
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living in Calcutta, in the year 1800, he bought a dozen of” 


. Port Wine, would the Judge vf justified in summoning the 


defendant to come down and answer such suit, when an the 
plaintiffs own showing it-would be clear that under Act XIV. 
of 1859, the suit was not maintainable. According to the 
argument, the Judge would be ‘pound to summon the gentleman; 


_ and should he not appear personally in Coutt, and plead limit- 


+e 


ation or ally, to pass a decree against him. So, according to the 
contention before’ us, a decree might pass against a married 
woman, and an infant in her arms, as co-defendants, if they 
should not ofally plead infancy and coverture respectively, 
The Rule says, that the defendant shall plead these defences, but 
does not say that if the defendant does not plead it, the Judge 
*is bound to violate the law. 


Again, it is contended, that the law of limitation is a law 
passed in ease of defendants; most laws are passed in ease, or 
for the benefit of some one or another; but because it was once 
said that the statute of limitations was a law passed in ease of 
defendants, it is contended that a defendant may waive a law 
which has been passed for his benefit, and that such a law is 
one of a peculiar. nature which the Judge is not bound to adminis- 
ter in favor of the defendant, unless he asks to have the benefit 
of it., How many poor ignorant creatures are there who are, 
daily nanette the Small Cause Court, who never heard 
that there was such a law as the law of limitation, and who are, 


- consequently, unable to.set it up in their defence, or to ask the 


Judge to give them the benefit of it, 


If Rule 19 of the Rules of the Small Cause Court intended 
to declare that no person should be entitled to the benefit of 
infancy, coverture, the law of limitation, &c., unle8s he should 
appeax personally and orally plead, and ask to have the benefit 


“of it, it appears to me that it was aeRule which the Court of 


Small Causes, even with the assent of the Supreme Court, had 

no power to pass, They were to make Rules of Practice, and to 

regulate the proceedings of the Court; but when by section 26, 

the legislature declares that these suits were to be tried- sum- 

marily, is never intended to allow the Court to make rules of 
e 
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N pleading which would trammel the Judges, and prevent them 1868 
from administering justice adgording to law. cae 
I am of opinion, therefore, that the Judge was right in hold- Poet re 
ing that the plaintifi’s suit was not maintainable, notwith- e 
- standing that the defendant did not appear personally in Court, 
and orally plead the‘statute of limitation as a defence, or ask 
the Judge to givéhim the benefit of it . 
There is one case’ which I intended to mention. It is that 
of the Maharaja of Burdwan v. the Government of Bengal (1). 
In that case, it was held that the Courts of the Revente Col- 
lector, and the Special Commissioner appointed under Regula- 
‘tions IL of 1819 and III. of 1828, were Corts of Civil Justice 
within the meaning of the Regulations‘of Limitation. “An objec-' 
. tion was raised, for the first time, at the hearing of the appeal 
before the Privy Council, that the Governmént’s right to sue 
was barred. by lapse of time under the provisions of the Regula, ° œ 
tion of Limitation (II. of 1805). In delivering judgment, Mr. 
Pemberton Leigh says: “ The more important matter was, that 
the point does not appear to have. been raised in the Courts 
` below, and is not distinctly stated in the printed cases here. 
It was suggested that there may be circumstances which are 
not known to us, which may prevent the application of a law 
which apparently is distinctly applicable to the case. Now, in 
the first place, the proceedings in the “ case were not proceed- 
ings in a regular suit,” (using the words regular suit in con- 


tradistinction to summary suits which were brought in the 
Mofussil). “ There were no pleadings, and, therefore, it would 
be rather hard to bind the parttes by an objection of so 
“ technical a nature, especially if, on investigation, it is found 
to have a valid ground of defence. But since this case 
‘was heasd, we have had produced to us a copy of a judgment 
“ pronounced a twelvemonth after the decision of this case in 
“the Court below, in which it was held that the Regulation did 
“ apply to a case similar to that now before this Court.® ° 
In this case, she same principle was applicable. It was a suit, 
which, according to the Small Cause Court Act, was to be tried wh 
in a summary manner, in which there were no regular plead- 
bo . +. (I) 4 Moore, L A, 466. 
t 
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1868 ings, andl in which it never could have been the intention of 7 
Payne the legislature, that the parties should be bound to plead 
Coxeranue, Specially, either orally or in writings It was a Court formed 
* for the purpose of deciding small causes, in gvhich the parties 
might not be able to afford legal assistance, or in which the 

amount at stake might be too small to justify them in prudence ' 
in expending’ money ‘to obtain it, and in which they ought to be 
bound merely to state the facts of their case, leaving it to the 

Judge to athminister Dass according to the law. 


eee for the plaintiffs Messrs. Carruthers and Co, 
Attorney for the “defendant : Mr. Mackertich. 


_ Before Mr. Justice Markby. 
MADAN MOHAN BOSH ». LAWRENCE. 
Small Cause Court Act (XXVI. of 1864), 3. 9, and IX. of 1860, 8. 25—Costs. 


ni 
1868 
April 23. 


In a suit upon a judgment of the Small Cause Court, brought by reason of there 
being no process of that Court wheroby satisfaction of its decree could be obtained ; 
Held, the High Court had power to award to the plaintiff his costs of suit, 
` Under the cirenmstances of the caso, costs were not given. 


Tars was an action upon a judgment, for Rs. 659, obtained 


. by the plaintiffs against the defendant, in the Calcutta Court of - 


Small Causes,’and the costs of suit. The plaintiffs alleged in 
their plaint, that “the defendant had no moveable property, so 
“far as the plaintiffs can discover, upon which execution of the 
_“ decree of the Small Cause Court can operate, but he is pos- 
“ gessed of, or entitled as of right to, certain valuable property 

o «within the local limits of the jurisdiction of this Court, to 
«wit, within the Presidency Jail, which is sufficient*in value to 
“satisfy the decree; but there is no process of axecution by 
ce prohibitory order out of the Small Gause Court, by virtue of 
‘which fhe moveable property’can be attached, and sold in 
‘ execution in satisfaction of a decree of such Ceurt.” ' 

- The suit was undefended. The defendant was a prisoner in the 
Presidency Jail, It appeared in evidence that the defendant 
was quite willing to pay to. the plaintiffs the amount of the 

. ; 
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“judgment and costs, but that the jailor refused to allow him to 
do so without an order of the\Court. 


` Mr. Woodroffe {yr the plaintiffs 


Margsy, J.—I am of opinion that this case does not fall 
under section 9 of Act XXVI. of 1864 (reads) (1). I do not 
think it can be said that when a plaintiff comes into this 
Court, for the express purpose of availing himself*of a pro- 
cess of execution, which does not prevail- in the Small- Cause 
Court, that the suit can be said to be one for whjch a summons 
might have been taken out from the Small Cause Court, under 
section 9; and I doubt whether the words in section 25(2) of Act 
IX. of 1850, include a suit upon a judgment of the Stnall Cause 
Court.. I, therefore, think that the plaintiffs are not absolutely 
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deprived of their costs by section 9, but under all the circumstances, 


of this case, the plaintiffs having come here purely for their own 

convenience, and-there being no reason for supposing any 
- obstacle was thrown in the way of realizing the judgment by the 

debtor, I think, T ought, in my discretion, to refuse costa. 


Decree for the plaintiffs for the sum of Rs. 659, and the costs- 


of the suit in the Small Cause Court, and: interest on the 
aggregate amount at 6 per cent. No order as to costs. 


Attorney for the plaintifs: Mr. G. J. Oliver. . 


found for the plaintiff, the defendant 


. (1) Section 9 of Act XXVI. of 1864.— 
shall be entitled to his costs as between 


“Te any action, shall, after the passing 


of this Act, be commenced in the High 
Court, for any cause other than those 
apecified in section 100 of Act IX of 
1850, for which a summons might have 
been taken ont*from a Court held wrder 
the said Act IX. of 1850, or under this 
Act, and in which such Court would have 
had jurisdiction, and if a verdjct shall 
be found for the plaintiff for a sum less 
than one thousand rupees, if the said 
action is founded $n contract, or’ less 
than three hundred rupees if it is found- 
ed on wrong, the plaintiff shall have 
judgment to recover such sum only and 
no costs, and if a verdict shall not be 


attorfey and client, unless in either case 


the Judge who shall try the case, shall 


certify .that, by reason of the difficulty, 


novelty, or general importance of the: 


case, or of some erroneous course of doci- 
sions in like cases in the Court of Small 
Causes, -the action was fit to be ee 
in the High Court.” 

(2) Section 25 of Act IX, of 1850.— 


. 


“AIl suits where tho debt or damage _ 


claimed, or value of the property in dis- 
pute, is not more than flre hundred 
rupees, whether on balance of account or 
otherwise, may be brought in the Cont 


of Small Causes,” , 
E ° 
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Before Sir Barnes Peacock, Kt, Chief Justice, and dir. Justice Markby. 
s MGOLCHAND, AprELLANT, V. ROBINSON, Rersronpgext. 
May 19. Nån- -delivery of Goods— Bailees—Onus Brobandi. ë 


A, sent cotton to B.’s noreirhonsó; to be serewed. It was placed in B.’s godowns, 
in charge of #hich was.a servant of B.’s, who kept entries of cotton received and 
given oub- B.’s durwan kept the key of the godowns. B. provided dunnage, no rent 

was pnid for godown room, but it was shown that, on several occasions, when cotton 
had been left by owñers for some time in the godowns, and removed unscrewed, rent 
had been paid; and it was allowed that it was for the mutual interest of both parties 
that the cotton should be so kept The custom was that the screwing charges 
should be paid by the purchasers of cotton, to whom it was delivered by B., by the 
direction of the vendors. Im an action by A. for the non-delivery of some of his 
. cotton, Held, per Norman, J., that B. was a gratuitous brileco of the goods, and that 
ehe was only bound to account for the manner in which they had been kept, which 
he hed satisfactorily done. A.’s suit must be dismissed. 

Deerce affirmed on appeal; but per Peacock, C. J., Quare—WWas B. a bailes at 

all?—per Markby, J. B. was a bailee for custody, but not a gratuitous bailee. 


THIS wasasuit brought to obtain delivéry of 52 bales of 
cotton and payment of rupees 550, as compensation for the 
detention thereof, and, in case of non-delivery, to recover rupees 
3,380, with interest. 

The plaintiffs alleged that, on several occasions, in 1866, they _ 
sent about 5,000 bales of cotton to the defendant’s screwhouse, 
at Ghusery, where they were put into the defendant’s godowns; 
that the larger portion of the bales having been sold by the 
plaintiffs, to various partie@, were screwed and delivered to the 
respective purchasers, the defendant not delivering them with- 

“out receiving from the purchaser a delivery order from the 
plaintiffs, the costs of screwing bemg paid by suchepurchaser ; 
that on comparison of the accounts of the plaintiffs,and defend- 

. amt, on" the 8th January 1867, there remained 52 bales to be 
accounted for by the defendant. 

The defendant admitted having received whe cotton, but 

wo alleged that it was the custom in his, as in all other screwhouses 
in the neighbourhood of Calcutta, to treat unscrewed bales sent 
to him to bg screwed as the property of the senders, the cotton 
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Nbeing placed by the owner, either in the screwhouse or ina 
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godown attached to it, but reining in the custody of the owner ica 
until it was screwed; that po charge was made for godown rents, Rosmar: 


unless the cotton wes removed unscrewed, or had remained there e 


` for along time. The defendant-also denied the comparison of 
accounts as stated by the plaintiffs, and disputed ti humber of 
bales undelivered. e 
It appeared that there were 17 -bales unclaimed in defendant’s 
godown, which the defendant alleged belonged to the plaintiffs, 
“put the latter denied the ownership, as the bales did not bear 
their mark, and refused to receive them. 


. e 


The following was the judgment of ° 
i e 


Norman, J.—I am of opinion that the plaintiff is not entitled 


to recover. There is little dispute as to the facts of the case., 


The plaintiff received-a large quantity of cotton, from the North- 
West Provinces, which was taken by him to defendant’s screw- 
house. It appears that, for convenience, if itis not necessary 
that cotton should be screwed immediately on its arrival, it is 
customary for owners of screwhouses to find godowns to keep 
itin No rent is charged by the defendant; no acknowledg- 
ment is given by him for cotton deposited in his godowns; no 
" receipt is taken by - plaintiff. The defendant comes ugder no 
express contract to be accountable for the cottom No stipula- 
tion is entered into by the defendant with respect to the custody, 
and no payment is made to him for the accommodation. It is, 
no doubt, with a view to the mutual {nterest of himself and the 
owner of the cotton, that: the former deposits, and the latter 
allows, the cotton to be placed in the godown. ‘Tt is shown that, 
on some few occasions, the defendant has received rent as a 
compensation for the use of the godowns in respect of cotton 
which has been-kept for g long time, and then taken awhy with- 
out being screwed. It has been contended that the @lefendant 
is entitled-to raat, but it does not follow that a man is liable for 
rent, because he avails himself of a license to place: goods in 


another’s godown, unless there be some contract, express or” 


implied, as to the payment of rent for the use of the same. It 
® 
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may be the usage and practice for the owners of screws tay 


MoouaHeke make a demand for rent when the foods are removed from the 
asnan godowns unscrewed, and the demand being a reasonable one 


` 
. 


e would, probably, be complied with in most instances. But if 


there is no contract to pay rent, and if at the expiration of three 
or four days, the owner removed the cotton, he might say he 
made no coiitract to pay rent. The defendant proyides a 
Godown Sircar, who keeps a book, in which he makes entries 
of cotton received and given out. There is a lock on the door, 


and a‘Durwan who keeps the key at night, and dunnage is 


provided by the defendant, so that the cotton may not rest on 
the damp ground’ The cotton is then placed in a position 
where reasonable care Ñb taken of it, such reasonable care as 
defendantds bound to use. Whether the plaintiffs had a Durwan 
‘who remained at all times in charge of the cotton or not, 
„makes little difference. 

If the defendant had, in fact, any duty as regards the cotton, 
I am of opinion that he has discharged that duty, If the true 
position of the parties is that contended for by the defendant, 
viz.; that he did nothing, but offered godofwn room, the plain- 
tiffs would, of course; be bound to take care of their own cotton. 

It appears that it might have been under their care. If they 
did not place a man in charge of the cotton, it was their own 
fault. „They did not do so. They left it at night under lock and 
key. I have.said, that as far as the defendint had any 
charge, he was a gratuitous bailee. That becomes more clear, 
when we see to whom he looked for his remuneration. He is 
paid not by the plaintiffs, enot by the original owners of the 
cotton who deposited it in his godowns, but by the persons to 
whom these owners’ sold the cotton. Under the direction of 
the owners, the cotton is removed from the godewn to the 
screws, and given over to the purchasers, who pay for the 
agrewing. 

It is @ mistake to compare this case with that of Cairns v. 


-Robins (1). There the carrier was bound to caray the goods and 


deliver them; if the delivery was not immediate, he was to be 


paid warehouse rent after a certain time; where the contract is a. 


(1) 8 M. & W., 258, 


e 
- 8 é t 
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pontract of carriage, and as incidental to a part of that contract, 
the carrier, after a certain. Ame, i is entitled to warehouse rent; APOSESTESD 
the warehousing is not g gratuitous bailment.. The carrier RonmHeox, 
was paid under one contract for carriage and warehouse room. « 


Here nothing whatever is paid by the plaintiff. There is 
nothing more than this, that this cotton is lodged dt a place 
where jt is open to,the inspection of purchasers fof the mutual 
advantage of the defendant and the owners of the screwhouse. 
In Story on Bailments, the legal liabilities af bailees, circum- 
stanced as the defendant was in the present case, are fully 
discussed. In section 454, it.is shown that in actions against 


“warehousemen and ‘other such bailees, for tle loss of goods by 


theft or embezzlement, the onus of proéf of negligence lies on 
the owner of the goods. That rule goes very mieh further, 
than it is necessary for me to go to decide this case, because, 


` I am of opinion that it has been proved, as a matter of fact, , 


that the defendant was not guilty of any negligence. In the 
well known case of Finucane v. Smail(1) the plaintiff, an 
Officer going abroad, deposited with the defendant a box con- 
taining various articles, paying him one shilling a week for 
keeping it; on his return, the box was given back to him, but 
the contents were gone, and the bailee was held not liable. 

It is proved to my satisfaction that the defendant has taken 
proper care of the cotton; he had a lock on the door, a proper 
Sircar, and Durwan, and had provided dunnage. - He seems to 
have done every thing reasonably necessary to ensure proper 
care. The plaintiff fails to make out negligence. He does not 
show. any obligation on the part of the defendant to account 
otherwise than he has done. He has accounted for the bales as 
far as he can. If the bales-have been lost, it has been by mis- 
delivery or theft. The liability does not depend on establishing 
that a felony. has been committed. I think the plaintiff had 
better go and take the [5 bales which remain in the godowne 
This suit must be dismissed with costs on scale ® | 

2 
From this decision the plaintiffs appéaled. 
(1) Esp, 315. 
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1868 ’ Mr. Woodroffe for the appellants The defendant was- not a 
Moorcuanp mere gratuitous bailee. The pri ciple with regard to bailees 
Rommeon, for reward is laid down in Kent’s Commentaries, section 587. 
l e This is not a case of gratuitous bailments, but it is a hiring 
* of custody, and it comes under the 2nd of the three divi- 

sions of: *bailments laid down in-Mr. Storys work, section 

3, in which the trust is for the benefit of both parties. 

The benefit need not be a payment in money; it may be 

some advantage .arising out of the custody of the thing bailed. 

It is admitted that the defendant .would obtain customers, 

and induce often persons to bring their cotton to his screw- 

house, by keepin® the bales in his godowns; and he might 
also have claimed rent*for the custody of them. He kepta 

„man for tĦe express purpose of taking charge of the cotton, and 

for taking and giving receipts relating to them; nor did he keep 
« ° | any goods of his own there. It was for him a Incrative contract, 

and sufficient benefit enured to him under it to take him out 
of the class of gratuitous bailees. If a bailee for hire of custody, 
he is liable for negligence. The negligence of the’ defendant 
must be implied from the fact, that the baleg are lost, and that he 
. can give no account of them. It is obligatory on him to give 
an account of the manner in which they were lost, or at least 
to give some account of them other than that he does not 
knowewhat has become of them. To say this, is to admit his 
“own negligenge ; he must show the manner of loss. ° Until this 
is done, there is-‘not thrown on the bailor the onus of showing 
‘negligence on the part of the bailée, but negligence must be > 
presumed. There must be something more than a mere allega- 
tion of loss. Beardslee vi Richardson (1), Flatt v. Hibbard (2), 
Reeve v. Palmer (8). In the case of Finucane v. Small (4) which 
was cited onbehalf of the defendants in the Court below, the 
defendant alleged the manner in which the goods were lost, viz., 
that they were stolen, so, that doés not apply to this case. 


Mr. Starindin on the same side.—There was in this case a 
a 


> aa (1) 11 Wend. R. 25; & Note tê s. 213, (8) 6 C. B. N. S., 84, 
+ Story on Bailments. (4) 1 Esp. 315. 
(2) 7 Cowen, R., 497, 500; and Note to 
8, 454, Story on Bailments, 
° 
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distinct bailment, and not merely a leaving of the goods in the 1868 

N defendant godowns. In the first place, the key was kept in Mooromano 
the possession of the defendant’s aircar ; secondly, the plaintiffs ponimsox, 
are not allowed to move ‘the cotton, but all relating to it is done. 
by the defendant’ servants; thirdly, books were kept by the e% 
defendant’s sircar, for giving and taking receipts, and*they were 
so kept by the authority of the defendant. All ‘these are fully 
sufficient to make out the actual possession of the defendant. 
The benefit he derived from the arrangement was enough to ” 
make him a bailee for hire of custody, and not a mere gratuitous 
bailee. White v. Humphrey (1); Cairns v. Robins(2). It was a 
necessary part of the defendant’s business to etore bales of cotton 
in his godown, and he derived profitfrom doing so; he cannot, 
therefore, be called a mere gratuitous bailee. ° 


Mr. Eglinton and Mr. Lowe for the respondents were not 
called upon. f . 


Peacocs, C. J.—It appears to me that it is very doubtful 
whether the defendant was a bailee or not. My present impression 
is that he was not; that in order to secure business in screwing cot- 
ton, it was necessary for him to have certain godowns in which the 
owners of the cotton might deposit it, until it should be ascertain- 
ed whether it waa necessary to screw it or not. Itis not because 
the defendant kept a servant at those godowns that he ngcessari- 
ly received into his custody all the goods that avere deposited 
there; and I should rather say upon the evidence that the 
plaintiffs were themselves keeping the goods in the defendant’s 
godowns, possibly with the prospecteof having to pay some rent 
for the use of those godowne, in the event of the cotton being 
kept there for a long time, and of the defendant not being ulti- 
mately called upon to screw it. Unless the defendant had the 
custody of the goods, it appears to me that he was not a bailee at 
all. But even if he was a bailee, it appears to me that’ he was 
a bailee without reward, and that there was nothing inéthe terms 
of the bailmept which secured to him a reward for taking 
care of those goods. The contingency of his being employed ~ ° 
to screw the goods, and of the profit which he may derive 

G) 11 Q B., 48, (2) 8M. & W, 258., 
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1868 therefrom, was not a reward which altered the legal terms of 1 
MoorcuanD the bailment, Ps 
Pe ee I agree that the defendant, if ie was a bailee, whether gra- 
etuitous or not, was bound to account to the plaintiffs for the 
* manner in which the goods were kept. But I do not agree 
that it is ntcessary for every bailee to show the manner in which 
goods, which tre proved to have been lost, werp lost. But, even 
if the defendant in this case were a bailee for reward, or a 
gratuitous sbailee, .I am of. opinion that he has sufficiently 
‘ accounted for the goods, and that neither upon his own showing, 
nor upon the evidence adduced on the part of the plaintiff, has 
such a case been “made out as to show that he i is liable for, 
the loss. t : 
, Under tĦese circumstances, it appears to me that the judg- 
; . ment of the learned Judge was correct, and that it must be afirm- 
. gd with costs to be taxed on scale No. 2. f 


Marnsy, J.—I take this to be an action for breach of 
contract, and though the issues have not been settled in an 
exact form, E consider that the questions, wĦich we are called 

e upon to decide, are what was the duty imposed by the contract, 
and has that duty been performed? I cannot quite agree with 
the Chief Justice in the view which he takes of the facts of 
the case. It appears to me that the cotton was delivered by 
the plaintiffs -into the possession of the defendant. It. was 
placed by permission of the defendantin certain screw godowns 
which were his property, and which were under tae charge 
of his servant, who kept*the key. And Mr. Robinson gays, 
in so many words, that he considered the cotton was in his 
possession from the time it was sent to the screws. It appears 
to me, therefore, that the cotton was delivered by the -plaintiffs 
into the custody of the defendant, and that makes him what 
the law ‘calls a bailee of the cotton. Then comes the question, 
for tvhat0 purpose was the defendant a bnilee of the cotton ? 
J think he was a bailee, for safe custody only, and that it was 

ww” no part whatever of his duty to see to the right delivery of 
the cotton to the purchasers. Mr. Justice Norman has found, 
asa fact, that the owners of the cotton superintended its delivery, 

e 
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and that finding is supported by the evidence of one of the- 1868 
plaintiff. AJ responsibilit}, therefore, as to the right delivery Moozouayn 
of the cotton, in my opinion, rests’ with the owners of it, and TEAN 
not with the screw owners. I doubt, however, very much e 
whether the screw owners can be called gratuitous bailees con- e 
sistently with the finding of Mr. Justice Norman, that*the cotton 
was placed in thg screw godowns for the mutfal advantage 
of both parties. It isnot necessary to take a person, out of 
the category of gratuitous -bailees, that he ,shouldereceive, in 
return for his trouble and care in keeping the goods, any money 
or other valuable thing. In many cases, the bare possession of 
the thing is a sufficient advantage to render tRe bailment not gra- 
tuitous, as in the ordinary case of £loan. If a man borrow 
some article from his neighbour, with a view to his wn advan; 
tage, he is not a gratuitous bailee, and whether the possession 
of the article turns out to be ultimately advantageous or not, ° œ 
is, in my opinion, wholly immaterial. In my opinion, therefore, 
these goods were delivered to the defendant for safe custody, 
_and this bailment, in my opinion, was not gratuitous. But 
it does not appear fo me at all ‘necessary for the defendant, in 2 
order to succeed in this case, to show that he was a gratuitousd , 
bailee. All bailees who are not gratuitous, have not the same 
duty imposed upon them. A borrower is not a gratuitous 
bailee, a hirer is not a gratuitous bailee, a carrier ig not a 
gratuitous bailee, and yet the duties of these three persons are 
by no means identical. The duty, where it is not expressly 
defined by words, is to be determined from the situation of 
the parties, and looking to the situation of the parties in 
this case, I think the whole duty of the defendant was to 
put the godds under lock and key in charge of a proper 
servant, and in a proper place with reference to the nature of 
the goods dgposited. That duty he has discharged, and having 
discharged his duty, no action will lie against him. It thas been 
suggested that, at any rate, the defendant was bound&o deliver 
the goods on demand. Undoubtedly he was so, if he had them; 
but if he had them not, then he was bound to give a proper ~w, 
account of what they had done with them, so that it may be ` 
judged whether or no, he has properly discharggd his duty 

i . N—5 
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1868 as bailee. In this case he had not the goods in his possession, g” 
Mootomann and could not re-deliver them; Kut he has, I think, fulfilled 
Ronivsow, the alternative obligation, and by showipg how he kept the goods, 
ehas enabled us to say that he has discharged his. duty. The 
* plaintiffs suggest that the loss arose by delivery of the cotton 
to the wine. purchasers. If that was the cause of loss, in 
my opinion, tho defendant was not responsible,for it. Although, 
therefore, I am unable to take the same view of the facts as 
e the Chief Justice, I arrive at the same conclusion, and think 
the decree of the Court, below ought to be affirmed. 
I would add that the case of Reeve v. Palmer (1), which 
has been referred ‘to, is altogether distinguishable. There the . 
defendant did not show, as the defendant has shown in this | 
case, whai*precautions he had taken for the safe protection of 
the property entrusted to him, . 


` Attorney for appellants: Mr. Carapiet. 


Attorney for respondent : Mr. W. H. Abbott. 


* Before Sir Barnes Peacock, Kt, C. J, Mr. Justice Norman, and Mr. Justice 


Markby. 
1868 DHANRAJ v. GOBINDARAM. 
AT mi. a Cause of Action—Letters Patent, 8. 12. 


A., who resided and carried on business in the Upper Provinces, sent cotton for 
sale to B. in Oalentta, and drew Hoondis against it upon B., payable in Calcutta. 
The Hoondis were negotiated, and afterwards -presented to B.’s gonasta in Cal- 
cutta, and there accepted and paid By him for B. In a suit by B. against A. for 
balance of account, Held, the whole cause of action arogo in Calcutta within the 
meaning of section 12 of the Letters Patent. 


Tars was an action brought to recover the balance of an 

_ account due by defendants to the plaintiffs for monies paid, 
fox the ‘use of the defendants, at thei request. The plaintiffs 
resided a$ Khoorja, but carried on business in Calcutta, through 

a managing gomasta. The defendants resid&d at Chanas, 

— in the district of Moradabad. Some time in April 1866, the 
defendants employed the plaintiffs’ agent, as their Aragdar, in 


(1) 6. B.N.S,, 84, 
o 
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\Calcutta, the nature of the business being the drawing: of 1868 
Hoondis by the defendants ` on the plaintiffs in Calcutta, and the Duannas 
sending of goods by the, defendants to be sold there by the gourmpa- 
plaintiffs. Accordingly 27 bales of cotton were sent to thee sam. 
plaintiffs in April 26th, and delivered to them for sale on the * 
defendants’ account. In November, the defendants *drew two 
Hoondis on the plaintiffs, which were negotiated, dnd afterwards 
presented to the plaintiffs’ agent in Calcutta, and there accepted 
and paid by him, at the request of the defendantsy by letter. 
The cotton was sold to one Khan Mohammed Dharamsi,‘who 

` became insolvent, and thus the price was lost. Hence this action. 


The following was the form of Hoondi sent : 


BIE a nn 
= BE 3 dg $ 
ote Ss a = ee . 
ghee he o . ° 
JE oS 2 QLB 
H. W” B TE Te. 
Bok Bee 
Wes st M <s 
= © aa 
rie o o £ 
B Be A 
Q ow B p S 
x dq 
oes gee 
Be, & E & $ 


t 


“To Sahaji Har Gopalji and Ganesh Narayan, who are 
at Calcutta, the auspicious place. Accept the salutations of 
Poharmalji and Gobindaram. Further, we draw on you a 

- Hoondi for (Rs. 1,000) one thousand rupees, half thereof being 
five hundred rupees. You will pay full, double of the latter. 
sum, here deposited by Bhai Narang Roy Banraj, on Monday, 
the 14th day of the dark side of the moon, in Kartik. 51 days 
after date, you will pay the value to the respectable holder, after 
making erfquiry, and taking precautions according to the bazar 
practice. Bate, the 14th day of the dark side of the moon, in 
Kartik, of the Sambat year, 1923. e 

«(Sd.) Anson Das.” 
£ (On the back) 

sf Hoondi ‘accepted by Har Gopal Ganesh Narayan; in favor “~, 
of Raralal Baddri Das—3 days of grace. Ramlal Baddri Das 
received in full, through the hand of Chandi Sukal, Rs, 1,000. 

o 
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“Pay full, double the sum of five hundred rupees, which iy 


Daangas half of one thousand rupees, to *Sahaji Har Gopalji Ganesh 
v, a 
Gontnpa- Narayan by Gobindaram.” . 


RAM, 


The case was undefended. ° 


Mr. Woodroffe for the plaintiffs.—This suit is not brought on 
the bills, but on the consideration. The bills were negotiated | 
before they were accepted, and the writing on them must be 
considered*as a request to the plaintiff to pay the bills, and the 
request must be taken to have been mad in Calcutta—Joan 
Mull v. Mannulal a) It makes no difference whether the 
request to pay was made by sending the bills direct to Calcutta, 
or by various stages inthe ordinary course of business, All 
the persons through whose hands those bills passed on their way 
to Calcutta, were merely agents, and this is a case of money 
being paid, under such circumstances that the law would imply 
an obligation to repay it, Newcomb v. De Roos (2); Winter v. 
Round (3); Ishanchandra Sen v. D’Cruz (4). The request was 


‘ not completed until the bills arrived and were presented in 


Calcutta; Roff v. Miller (5); Durgaprasad Bose v. Waters (6). 
Tt is the same with an indorsement, to complete which there must 
be adelivery as well as merely writing the name on the bill. The 
cause of action being the request made by the defendant to the 
plaintiff, and this being not complete until it reached the plaintiff 
in Calcutta, thé whole cause of action arose there. 


Peacock, C. J.—In this case, the money was paid by the 


. plaintiff in Calcutta, for the use and at the request of the 


defendant, and the liability arose from the implied contract 
between the parties that the money was to be repaid. The bills 
were made payable in Calcutta, and were presented *there, and 
I am of opinion that the whole cause of action arose in Calcutta. 


Norat4n, J.—There is here no express promise to indemnify. 
The defendant draws bills on the plaintiff, ant makes them 


1) 1L JS, N. 8., 219. 4) 1 L Jņ N. 5., 233. 
( i 
(2) 6 Jur, N. S., 68. (8) 19 L. J, C. P., 278 ° 
(8) 1 Mad. B C. R., 202. (6) 1 L J., N. 8., 191. 
e 
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*\payable in Calcutta; they | are then negotiated, and in the 1868 
ordinary course of business pass through various hands, and are Pa 
presented in Calcutta. Qp these bills an implied contract arises, Gas 
the plaintiff by agcepting, promising to pay the bills 51 days BAN. 
after date, and the defendant undertaking to indemnify the ° 
plaintiff, if he has not sufficient funds in his hands to feet them 
whenthey becomedue, This is a sufficient indemfifying. This 
case does not exactly resemble any other case, as where bills are 
sent down to Calcutta to be accepted by the agent of the drawer, 
because here they have passed througlrthe hande of third parties, 
nor as where there has been am interview between the plaintiff 
and the servant or agent of the defendant, arfd where an express 
contract haè been come to. This, however, makes no difference. 
The bills were made payable and presented in Cafcutta, and 
therefore I-think the whole cause of action arose in Calcutta, 


Marxsy, J., concurred. 


‘Attorney for the plaintif: Mr. Paliologus. 


Before Mr. Justice Norman. 


WINTER v. GARTNER. . 1868 

; : June 25. ° 
Ezecution- Creditor—Attachment—Insolvency of Judgmeut-Deblor—Sale by 
Order of Official Assignee—Subsequent dismissal of Insolvent's Petition—At- 


tachment by another Execution-Creditor—New®& Vesting Order. 


` Property of A. was attached under a decree obtained by B. After tho attachmont, but 
prior to the sole, A. was adjudicated an insolvent, and the usual vesting order was 
made. On the following day, the agents of the Sheriff by the order of the Official 
Assignee, sold the property attached for the recovery of the amount of B.’s decree, 
&c., and the proceeds of the sale were handed over by them to the Official Assigneo, 
Subsequently, the petition of theeéinsolvent was dismissed. Immediatel thereupoh, 
on the same day, C., anothor execution-creditor attached the proceeds ob salo ‘in the 
hands of the Official.Assignee. B. applied to the Court to order the Official Assignee 
to hand over the proceeds to the credit of his cause. On the same day, A. filed a fresh ~ e ` 
petition in the Court for the Relief of Insolvent Debtors, and n second vesting order 
was made? C. claimed that the proceeds of sale should be handed over to him. 
Held, that B. was entitled to havo the proceeds paid to him. r 


d 
6 e . 


80 


1868 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L.R. 


Tars was an application on behalf of the plaintiff, that they” 


Winrss Official Assignee of the Court for the Relief of Insolvent Debtors 


v. 
GARTNER, 


might be ordered to pay the sum of rupees 1,936-0-9 to the credit 


eof this cause: 


On the 26th of September 1867, the plaintiff obtained a decree 
for the sut of rnpees 2,118 and costs, and procured an attach- 
ment to be issued against the personal property of the defendant, 
under which the Sheriff of Calcutta seized certain moveable pro- 
perty of tlre defendant. On the Sth of February 1868, the 
Court ordered that the Sheriff should sell the property attached 
in execution of ,the decree, and pay the proceeds of such sale to 
the credit of this caflse. On the 27th of February, when the Sheriff 
was about to sell the property, through the agency of Messrs. 
Mackenzie? Lyall, & Co., the defendant filed his petition in- the 
Court for the Relief of Insolvent Debtors, and was adjudicated 
an insolvent, and on the same day a vesting order was made. 
On the 28th February, Messrs, Mackenzie, Lyall, & Co. sold the 
property. The catalogue was headed “ Winter v. Gartner— 
“ Mackenzie, Lyall, & Co. are instructed by John Cochrane, Esq., , 
« Official Assignee, to sell by auction, &c., the’stock-in-trade, &c., 
“for the recovery of the sum of rupees 2,118, with interest at 
“6 percent., &c., and rupees 269-16 for certain taxed costs, ‘&e., 
* besides sheriff’s charges, poundage, &c.” The net proceeds of the 
sale, amounting to rupees 3,253-5-3, were, on the 27th of April, 
paid by Messrs: Mackenzie, Lyall, & Co., to the Official Assignee. 
On Saturday, the 13th of June, the petition of the insolvent 
came on for hearing, and on such hearing, the petition was dis- 
missed. On the same daf, immediately after the dismissal of 
the petition, another creditor, Mr. John, attached the proceeds 
of sale in the hands of the Official Assignee, but on the morn- 
ing of the day-on which this application finally came before the 
Court, the defendant again presented his petition «to the Court 
for thé*Relief of Insolvent Debtors, and a fresh vesting order 
was mada Mr. Jobn, in his affidavit, stated that, on the 6th of 
January 1868, he obtained a decree against the defendant for 
the sum of rupees 2,000, with interest, and on 10th of January 
obtained a writ of execution under which the Sheriff attached 
the same property, which had before been seized by him on 

e 
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‘behalf of the plaintif. He also alleged that the sale took place 
not under directions of the Sheriff, but by the authority of the ` 
Official Assignee. X 

Mr. Lowe, for Mr. J ohn, opposed the application.—The proper- 

ty is rightly in the hands of the Official Assignee updef section 7 

of the.Insolvent Act. Until attached property has been sold, it 

belongs to the judgment-debtor, and on his becoming insolvent, 
would be vested in his Assignee under the order of thé Insolvent 

Court: Ramprasad Roy v. Kalachand Das (1) Here the sale had 

not taken place when that order was made. It was to have taken 
place on the 27th February under the direcfion of the Sheriff, 

but the goods were handed over to the Official Assignee, and 
the sale took place on the 28th, under the authofity of the 

Official Assignee. The fact that the petition was afterwards 

dismissed does not make the Official Assignee a wrong-doer as. 

regards the sale. This is provided for in section 7. The money 
has never come into the hand of the Sheriff. When money has been 
attached by an order of the Court, an order of the Court must 
be obtained before it can be released and handed ovor to the 
judgment-creditor. Tujanchand v. Jawahir Mail (2). Before 
this has been done, he is not entitled to the proceeds of sale. 

A vesting order of the Insolvent Court is now in force. That 

is a good order, and by it these proceeds are vested an the 

Official Assignee. . 

Mr. Marindin, in support of the application.—The 7th 
section of the Insolvent Act does nôt apply to this’ caso, for 
there has been no adjudication., An order was made, but all 
the proceedings under it are null and void, by the subsequent 
dismissal of the petition, and although the Assignee would be 
protected by he order from all actions, &., in respect of what 
he had done under it, yet,it would not operate to take aw ay thé 
rights of the judgment-creditor, and immediately thd petition 
was dismissed, he’was cntitled to be paid. If the Official Assignee 
had taken property of a person, wrongly supposing it to be ip 
the ordez and disposition of an insolvent, and the petition of 

GQ) 1 L J, N. 8,325 & 373, | (© S- D. R, (N. W. Py, 1804, 128 
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the insolvent had been afterwards dismissed, though no vas 
would lie against the Assignee for “hia acts, yet the rights o 
the true owner of the property to haye it restored would not be 


* affected. The sale was perfectly valid, and took place by authority 


of the Sheriff, although not on the day originally fixed. The 
case of Ramprasad Roy v. Kalachand (1) is not similar to, this, 
for there the Judgment-creditor had taken no proceedings $o sell 
the property, but here instructions to sell had been issued, and a 
day fixed for the sale. 

NORMAN, J,—(After stating the facts). The question is, 
whether under thése circumstances, the plaintiff is entitled to 
have the monies in the hands of Mr. Cochrane paid to the 
predit of this cause. In cases which have come beforé this Court, 
it has been repeatedly determined, that property of a judgment- 


.debtor seized in execution of a decree, remains, notwithstanding 


the seizure, the property of such judgment-debtor, and, conse- 
quently, if he becomes insolvent before sale, the specific property 
passes to the Official Assignee under the provisions of the 7th 
section of the Indian Insolvent Act. But'the monies realized 
by a sale in execution do not belong to’ the judgment-debtor. 
They are realized by the sale of his property under the process 
of the Court, and we must look to the provisions of Act VIII. 
of 1850, under which the sale takes place, to seé to whom the 
proceeds are appropriated by that Act. Now the 270th section 
provides, that “when property.is sold in execution of a decree, 
“the person on whose application such property was attached, 
“shall be entitled to be first paid out of the proceeds thereof.” 


© Therefore, until the execution-creditor has been paid, no other 


_ # 


person has any right to the money. It follows that the Official 
Assignee acquires no title to the monies except a right to the sur- 
plus after satisfaction of the decree. . 

* In the present case, the monies did mot come into the ate 
of the Sheriff, and Messrs. Mackenzie, Lyall, & Co. did, in 
point of fact, sell under the orders of the Offictal Assignee, and 
paid over the money to him. But I think, it must be taken 


Q)1LI,N ‘8, 325 & 373. 
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that Messrs. Mackenzie, Lyall, & Co. having been authorized 
K to sell by the Sheriff, as well as by the Official Assignee, must be 
deemed to have sold under all the authorities which they 
possessed, Indeed it i$ pretty clear from the form of the 


headings of the @atalogue, that they intended to exercise all’ 


guch authorities, if that were material. Now the authority of 
the Sheriff was perfectly good, legal, and valid, agd it subsisted 
‘at ‘thé time of the sale. The Official Assignee was acting under 
an adjudication made by a Court. having no jurisdiction, and 
which was afterwards annulled. Although, ‘for many purposes, 
a-sale under a petition which is afterwards dismissed, is valid 
under section 7 of the Indian Insolvent Act,for instance, so as 
to give a title to the property sold, or to protect the Official 
Assignee or the broker or auctioneer, who has acteg under his 
instructions, it cannot, in my opinion, operate so as to affect the 
rights of the. execution-creditor. The sale gives to the Official 
Assignee no title to the proceeds; nor can ‘it alter the rights of 
the debtor. The directions given by the Offcial Assignee, acting 
under a void adjudication, to the auctioneer, must, as against the 
Sheriff, under whose. authority the sale was being legally con- 
ducted, be treated as a mere unauthorized attempt by a stranger 
to interfere with the execution of the order for sale. That being 
so, the sale must be deemed to have taken place in execution 
of the’decree. E 
` Under section 270 of Act VIII. of 1859, the right of the 
execution-creditor to the proceeds of a sale attaclfes immediately 
upon the sale. It is, then, wholly immaterial whether the 
auctioneers: who, as I have said, musé be taken to have been the 
mere agents of the Sheriff for the purpose of conducting the 
sale, did, in fact, pay over the money to the Sheriff, or not. We 
have seen that neither the interference of the Official Assignee, 
` nor the receipt of the money by him, can give to the judgment- 
debtor any right to the proceeds of the sale. On the dismissgl 
of ‘the petition, the Official Assignee became liable tg pay. over 


the proceeds of the sale, either to Messrs. Mackenzie, Lyall, & Co., , 


or to the Sheriff. The proceeds of sale in his hands were not 
monies belonging to the defendant, Gartner, and therefore the 
subsequent attachment by Mr. John is wholly inoperative, and 
Í “0% 
° . 
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1868 for the same reason these monies did not pass under the subse- 


Wrage quent insolvency of Gartner. . ‘ 
Gini, On these grounds, I am of opinien, that the plaintiff is entitled 





to the order prayed for, viz., that tht money remaining in the 
, hands of Mr. Cochrane be paid to the Compéroller ener of 
° ” Accounts to the credit of this cause. 
The plaintiff is entitled to the costs of this application against 
the defendant, as part of the costs of the exechition. : 


Attorneys for plaintiff: Messrs. Judge and Hechle. 


Attorney for Mr, John: Mr. Carapiet. 





A s Before Mr. Justice Markby. 
Ix roe Marren or TIETKINS, an InsoLvENT. 


° Jurisdiction— Residence—Insolvent Act (10 & 11 Vic, c. 21.), 83. 5—Letters- 
Patent, 1866,-s. 18. 


The petitioner came down from Cawnpore, where he had resided for some time, 
to Calcutta, to file his petition. He stated that he intendedsto settle in Calcutta on 
obtaining his discharge. Held, that his being in Calcutta uuder these circumstances 

e did not constitute residence. Held also, that bys. 18 of the Letters Patent, the 
jurisdiction of the Insolvent Court has been narrowed to the Bengal Division of 
the Presidency of Fort William, i. e., that portion of the Presidency over which the 
authority of the Lieutenant-Governor of Bengal extends. ; 

Semble*Under s8. 5 of the Insolvent Act, the residence of the petitioner must be 
within the local limj}s of the Ordinary Original Jurisdiction of the High O ourt. 


. Ow the hearing of the petition of Tietkins, an insolvent, a 
preliminary objection was aken that the Court had not jurie-. 
diction to entertain the petition of the insolvent, on the ground 
. that he. was not resident within the jurisdiction, within the 
meaning of section 5 of the Insolvent Act. 


` Mr. Woodroffe for the petitioner. ° 
' Mr. Kegħedy and Mr. Lowe for opposing creditors. 
‘ The facts of the case summerently appear in the Judgment. 


Marxsy, J.—I am satisfied that I have no Jurisdiction 
in this case. 
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By 11 and 12 Vic., c. 21, section 5, jurisdiction in insolvency 
\is conferred in two cases: Farst, in the case of any person who 
shall be in prison, &c., secondly, in the case of a person “ who 
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shall reside within the jurtsdiction of any of the Supreme Courts , 


at Calcutta, Madras, and Bombay, respectively.” 

` If, on the 12th May 1868, when his petition was filed, the 
petitioner was resident in Calcutta, that of coutse would be 
quite Sufficient to give jurisdiction. Iam, however, satisfied on 


` his own evidence that he was not. ` 


It is said that in the case of In re Wharton (1), Mr. Justice 
Phear expressed an opinion that there could be no resideuce 
in the case of a person who came within the jarisdiction merely 
to take the benefit of the Act. What ethat learned Judge pro- 
bably did hold was, that when the’ petitioner comes within the 
jurisdiction simply for the purpose of filing his petition, his 
so being within the jurisdiction for such purpose, did not con- 


stitute residence. But Ido not understand him to have held,“ 


nor do I hold, that coming within the jurisdiction for the purpose 
of taking up his residence and filing his petition, would not 


constitute residences 


The petitioner, in this case, came to Calcutta on purpose to 


file his petition, but did he also come to reside here? In my 
opinion, he did not. He had a residence in Cawnpore where he 
had been living for the Jast four years. He came down to 
Calcutta to file his petition, and stayed eight dayg at a Hotel. 

But he left his wife at Cawnpore, and does not appéar to have, in 
any way, abandoned his residence at that place. It is true, he 
says, that he intended to reside and carry on business in 
Calcutta, if he got through the Court, and that he never 
contemplated the possibility of his failing to’ get through. 
But intention as to the future will not constitute residence, and 
he has failed, to my mind, to show that he had taken up his 
residence en. On the contrary, we find him, a few days after, 
the filing of -his petition, leaving Calcutta and takings up a 
temporary resideyce elsewhere. This case much resembles that 
of In re Dillon (2), lately decided by me in this Court, where 


(1) 6th May 1867, unreported. (2) Unreported. 
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1868 the petitioner intended to reside here in a certain event, but had | 
Iw ras not yet taken up his residence, e ~ 4 
mE aT But it is contended by the consel for the petitioner, that 
i . 2Ccording to the true construction of fhe Act, whether his resi- 
» e dence be here or elsewhere, the pétitioner@does reside within 
e the jurisdiction; that “jurisdiction” must not be taken to mean 
“original jusisdiction;” that the petitioner is a TJuropean 
British subject; and that the power of the Court over European 
+ British subjects extends over the whole Presidency of Bengal. 
I am aware that this view is said to have been held by a late 
Chief Justice of this Court (1); but the construction has always 
appeared to me tobe unnatural, and to be one that does violence 
to the words of tke section. 
If this were the meaning of the section, it would is necessary 
to add words “ who being a European British subject;” other- 
x wise any native resident in the Presidency of Bengal might . 
i “apply for his discharge. Nor would this be sufficient. Other 
words would have to be added to include the case of a -person 
‘not a European British Subject, residing within the original 
jurisdiction. But even supposing this wide censtruction could be 
~ put upon section 5, and that at the time the section was: passed 
the Court had this wider jurisdiction, still that jurisdiction would 
no longer exist under the present Charter. 
By the Charter of 1862,8. 17, “ the High Court and any such 
J ndge’ ” (i e. sitting in insolvency) “shall have and exercise, 
whether within or without the Bengal Division of the Presidency 
of Fort William, such power and’ authorities with respect to 
Original and Appellate Juwisdiction and otherwise as are consti- 
tuted by the laws relating to insolvent debtors in India,” But in 
section 18 of the Charter of 1865, the words are different: “ the 
said High Court, and any such Judge thereof, shajl have and- 
exercise within the Bengal Division of the Presidency of Fort 
William,” &c. By this section, the jurisdiction i is narrowed to the 
Bengal Pivision of the Presidency, by which I understand that 


i ° 
(1) The case referred.to by the learned mitted tho petitién of a European 
Judge is an unreported case which came British Subject residing at Intally, beyond 
before Sir L. Peel, sitting as Commissioner the local limits of this Court, 
i : Š ok be at 
in itisolreney, in 1851, n which he a 


° e 
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* portion over which the authority of the Lieutenant-Governor of 1868 
act extends. It should baborne in mind that this alteration In rue- 
was probably made in contemplation of the institution of a High hentia: h 
Courdof the NorthgWest Provinces, and with a view to giving .. 
that Court,an insolvency jurisdiction. e 

If, then, the wider jurisdiction (extending oveg ihe whole of 

the North-W ester Provinces) contended for by the counsel for 

the. petitioner, even existed, it has clearly ceased to exist since s 

the Charter of 1865. It is clear, that, the present jurisdiction 

does not extend beyond the limits of the Bengal Division of 

the Presidency, and itis equally clear that Gawiipore (the resi- 
dence of. the petitioner) is out of those limits. I have, therefore, 
no alternative, but must dismiss the Penot for wanj of juris- 
` diction, 7h - 


Attorney: for tke petitioner: Mr. Orr, . . 


Attorneys for opposing creditors: Messrs. Robertson and Payne. 


¥ 


Before Mr. Justice Markby. 


THE SECRETARY OF STATE v. THE ADMINISTRATOR 1868 
- i GENERAL OF BENGAL, ó March 16. 


Escheai—Terrilorial Law of Tadia. $ 


` The illegitimate son of an Englishman by a Mahomedan woman died intestate 
without lawful issne, leaving him surviving his mothor, his mistress, and several 
. legitimate children. Held, that his property pnssce to the Crown in default of heirs. 

The Territorial Law of British India is a modified form of English Law. 

THs was a suit by the Secretary of Staté against the 
Administratar-General and the-mother, mistress, and illegitimate 
children of a deceased bastard, for a declaration that the pro- 
perty of the deceased passed to the Crown i in default of Heirs. e 


Mr. Eglinton for the plaintiff è o: 
Mr. Kennedy güd Mr. Cowell for the Administrator-General. 
Mr. Woodroffe for Oomda Khanum, the mother of the deceased.” 


Mr. Lowe for Sona Bibi, the mistress of the deceased, and his 


children by her, ‘@ ; 
? e ° P—6 
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Mr. Marindin for other children .of tho deceased by another,” 


Beorerary mistress, who pre-deceased him. ¢ 


or Sratn 
. d. 


* 


i (d 
Avumsrns The facts of the case are fully set out in the judgment. y 
Tor GENERAL ° 


ov Bewaar. Mr. Eglinton, on behalf of the plaintiff, contended that © 


t 


Tinglidla lawin its entirety was applicable to this case, and that 
the property had escheated to the Crown. He cited Hbgg v. 


© Greenway (l); Abraham.v, Abraham (2); The Collector of 


‘Masulipatam v. Cavaly Vencata Narainapah (3). 


Mr. Woodroffe, for the defendant, Oomda Khanum, the 
mother of the deceased, contended that the-doctrine of escheat 
could havg no application under the circumstances. Admitting 


. “that English law was applicable to this case, yet English law was 


‘not introduced into India in its entirety, but only sub modo, and so 


° far as it was applicable to this country. The Mayor of Lyons v. 


The East India Company (4); The Advocate-General of 
Bengal v. Rani Swarnamayi Dasi (5); The Attorney-General v. 
Stewart (6). The feudal system of tenure was never introduced 
into this country; escheat, therefore, which arises out of that 
system, could not apply. This was not a case of “ bona vacantia,” 
for the Administrator was in possession. So much of the right 
of the Sovereign to the goods of an intestate, without heirs, 
or next-of-kin, as is not founded on feudal law, is founded on 
ecclesiastical law, which is equally inapplicable to this country. 
Whether English or Mahomedan law be applied, the defendant, 
Oomda Khanum, is entitled to a share. 


Mr. Marindin, for the illegitimate children of the deceased, 
contended that the law of escheat being inapplicable, his clients 


` were entitled, under the law of equity and good conscience (7), 
e Moreower, the deceased not being under the operation of the Wills 


Aot XXV. of 1838 (Hogg v. Greenbay), the parol declaration 


of his intention was sufficient to constitute a ngncupative Will. 


” (1) Cor., 97. (5) 9 Moore, T. A., 387. 


(2) 9 Moore, L A., 195. (6) 2 Merivale, 143. . 
(3) 8 Moere, L A., 500. (7) Reg, VITI. of 1795, s. 3; Reg. 


(4) 1 Moore, L A., 175. WIL of 1832, s. 8; Act XXI of 1850, 
* e 


ae 
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Marxsy, J.—In this suit the Sectetary of State for India 1868 
. ‘in Council prayed to have it‘declared that thé whole estate and See ital 
OF STATE 


' effects of one Henry Thonfpson Dodsworth, deceased, had o. 
eschęated, on his death, for want of heirs; and that the plaintiff AINEA 
was entitled to the%ame, and that an account might be taken ow Banear. 
against the defendant, Charles Swinton Hogg, as Administrator  ° 
Genexal of the saig estate and effects come to his hands; a that 
he might be decreed to make over to thé plaintiff what might be 
found due, and for such other relief as the case mightsrequire. ° 

Eight other persons were made defendants in the suit, namely : 
Oomda Khanum, Sona Biki, Henry Thompson Dodsworth 
junior, Mary Dodsworth, Caroline Dodsworth, Ellen Dods- 

` worth, Edward Dodsworth, and Alice Dodsworth. 

The deceased Henry Thompson Dodsworth, in hie life-time 
was an indigo planter, residing at Azimghur, in the North- 
Western Provinces. He was at the time of his death possessed - 
of several Indigo Factories and villages, or parts of villages, in” 
the: districts of Azimghur and Futtehpore, a bungalow in the 
cantonment of Allahabad, and various monies, securities, and 
other moveable property, all of which are now in the possession 
of the Administrator General. K 

Henry Thompson Dodsworth, whom I shall hereafter call the 
deceased, died on the 24th day of March 1863. He was the son 
of “Ralph Dodsworth, by a Mahomedan woman, the defgndant 
Oomda Khanum. Ralph Dodsworth and Oomda Khanum were 
never married according to the Christian rite, or any Mahomedan 
usages. The deceased was never married, but for many years 
prior to his death, be cohabited with two women, the defendant 
Sona Bibi, and Jan Bibi, who pre-deceased him. Both these 
women were originally Hindus, but became Mahomedans upon 
or after coming to live with the deceased. No marriage ceremony 
of any kind gook place between the deceased and cither of these 
two women. By Sona Bipi, the deceased had three childten, the 
defendants Ellen, Edward, and Alice. By Jan Bibig hoe+had 
four children, thé defendants Henry Thompson, Mary, Caroline, 
and Elizma = * - 

It is quite certain that neither Ralph Dodsworth nor ile 


deceased ever professed cither the Ilindu or the Mahomedan 
e 
é e 
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1868 religion; and there is no ‘doubt, in my mind, that they did, ina - 


Bronprany general way, profess the Christian Zeligion, though whether they’ 
- OF STATE 


v. did so or not, is, in my opinion; ünimportant for any question 
Abria which will have to be decided in this case. s 


or Betoæu. The following issues - were  gottled by Arnt between 
* the paztie’ :— 
1. ho afo the heirs, if any, of the deceaged, and by, what .. 

r law is their succession determined ? 

j 2. Whether the deceaséd made any and what disposition of 
his property, or any and what part thereof ? 
3. Whether, if the deceased died without heirs, his estate 
eschented to the Cfown ? 
These issues do not rai8e in terms, but it appears to me neces- ` 
` gary as a pfeliminary inquiry to investigate the question—wlint 
was the legal status of the deceased ? 

- . Ioccupy myself very unwillingly in making this enquiry, 
knowing that so many persons, whose inowicdss and experience 
are far greater than mine, have already pursued it without any 
satisfactory result ; and I regret that my time, which could be 
far more usefully employed, should be consumed in a matter 

e which it is rather the province of the Legislature to settle, and 
for whom the task would be one of comparative simplicity. If 

I could hope that the labour I expend would lead to, or assist in 

leadingto, a settlement of this important question, there would: 

be less cause of regret, but that I do not anticipate. 

The origin of the difficulty in ascertaining the legal status of 
alarze number of persons in this country, os well as its only 
possible solution, isto be féund in the history of the relations 
between the former rulers of it and ‘the British Crown. 

The district of Azimghur, in whichis situate the town of 
Azimghur, where the deceased was domiciled, and the other 
districts in which the deceased had property, formed portions of 
the province of Oudh under the Mogul Empire. Of this 
provinceéhe family of Suja Dowla became tho sovereign, and: 
one of his successors, Saadut Ali, ceded thofe portions of it 
in which Azimghur, Allahabad, and Futtchpore are situate, to 
the East India Company, on the 10th of November L801, in 
perpetual apvereignty, in commutation of ccrtain payments due 

e 
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. from him, as Nawab, to the Company under previous treaties(1). 1868 
‘There can be no doubt that immediately upon this treaty Sxorerary 
Ning concluded, this „portion , of Oudh became British ™ pias 
tertyorys and me inhabitants of this district became British darini, 
subjects. The E&st India Company held the territory and the of PENON 
sovereignty in their own name; but the supreme s®vereiguty 
of thg British Crpwn is expressly reserved in the Charter of 
1698, and recognized in the most distinct terms by the 53 
Geo III, c. 155, s. 95, and numerous other Acts ofthe British 
Legislature, as well as by Sir William Scott in the case of the 
Indian Chief (2). E iy š 
The history of our rélations with this distfict are, therefore, 
‘ simple enough. But it appears to mé impossible to investigate 
th® question now under consideration without also inQuiring intp 
the history of the acquisition by the British Crown of the sove- 
reignty of Bengal, Behar, and Orissa. . Notwithstanding the ° 
enormous difference between the modes in which these respective 
territories came under our rule, the one by express cession of 
territory in perpetual sovereignty, and the other by developing 
into independent Sovereignty a subordinate, though import- 
ant, office granted in perpetuity, there never has been, as e 
far as I can discover, the least shadow of doubt that the same 
considerations determine the legal status of the inhabitants 
of Bengal, Behar, and Orissa, and of the inhabitante of the’ 
provinces ceded by Saadut Ali. It is, therefore, to the more 
complicated history of the relations of the Company to the Mogul 
Empire that we haye to direct our enquiry. 
From the point of view in which I°have now to consider the 
. matter, the events which passed the sovereignty of Bengal, 
Behar, and Oriasa, from the hands of the Mogul Emperors to 
“those, of the British Crown, may be shortly’ described thus: 
In the yeap 1765, the Mogul Emperor, Shah Alum, conferred 
upon the East India Company the office of Dewan of these 
provinces, from generation to generation, for ever and ever’ (3). 
The Company. bécame thereby at once (looking to the extent 
and nature of the duties of this office) subordinate sovereigns of 
1) 2 Aitchison’s Treaties, 122, (8) 1 Aitchison’s Treaties, 61., 
. (2)3 Rob, Adm. Rep., 12, 


92 


1868 


HIGH COURT OF JUDICATURE, CALOUTTA. . [B. L. R. 


the country under the Mogul Emperor, who still retained, 


Szoretary nominally at least, the supreme sovereignty. In the course of 


or §TatTH 


v. 
ÅDINISTR 


a very short time from being. sovereigns of the country suk- 


von RERS ordinate to the Mogul Emperor, the East India Company 
oF aa became sovereigns of the country subordin%te to the King of 


Ji 


t 
1 


England ;“and with this difference, that whereas the supreme 
sovereignty of the Mogul Emperor was nominal and dormant, 
the supreme sovereignty of the King of England was real and 
active. This transfer of sovereignty was made tacitly, that is 
to say, there was not, as in the case of the Oudh provinces, a 
formal cession ky one party to the other; nor is there any one 
act or any one point of time which marks the change. It 
is, however, not the less clear that as soon as the transfer of 
the sovereiBnty was complete, Bengal, Behar, and Orissa became 
British territories-(see the authorities quoted above), and the 
inhabitants of those countries became subjects of the British 
Crown. f s 

We have, on this state of facts, to consider what is the law 
applicable to these subjects of Her Majesty. I have not 
succeeded in finding anywhere laid down in express terms, or in 
any explicit manner, any answer, whatsoever to this inquiry. 
But various suggestions have been made, intended more or less 
completely to satisfy the enquiry. I have had some difficulty 
"in putting them into a form sufficiently tangible for the purposes 


of discussion ; ‘but I think the following five theories, though 
they might be differently expressed, include in them all the 


notions which have been put forward on this subject :— 


1, That, except where any other law is expressly or impliedly 
enacted by the British Government, the law which governs 
is the Mahomedan Jaw as nearly as the circumstances of the 
case will admit; in other words, that the territorial taw of this 
country is a modified form of Mahomedan law. ° 


2. That, except where any other law is expressly or impliedly 
enacted By the British Government, the law which governs is 
the English law as nearly as the circumstances of the case 
will admit; in other words, that the territorial law here is a 
modified form of English law. . 


3. That, except where any other law is expressly or impliedly ` 
° n Q 
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' genacted by the British Government, the law which governs is _1868 
‘Yor law of justice, equity, and good conscience. SECRETARY 





4. “That, except wheraany other law is expressly or impliedly a Hl 
d by the Britis? Government, there is no law except A MINISTRA 
for European British subjects, who by privilege _culoy the & Bas 
de law. 

5. » That, with éhe exception of such Regulations and Statutes 
as are territorial, all Jaw in India is personal, and that the law of 
persone not Hindus or Mahomedans, is to be determined by their 
national descent, if Christians; and by their religion, if not so. 

Of these I will first consider the third and fourth ; and they are 
almost identical. If there be no law applicable, then, of necessity, 
a Judge must be guided by his notions of morality. ° If the case | 
is to be governed by justice, equity, and good conscience, there 
isno law. Because I do not suppose that any one would | 

i 
t 
i 


contend that by the word “ equity” in this juxtaposition is meant 
the body of law adnfinistered by the English Court of Chancery. 

For the third theory, I do not think any better argument is 
capable of being produced than that the Mahomedan law, as-a 
territorial law, has been revoked, and nothing else substituted in 
its place. That the Mahomedan law has been reduced from ° 
being a territorial law to being a personal law I shall presently 
show. But no one would resort to the other branch of this 
‘argument, except under the strongest necessity; and I fhink it 
will appear that no such necessity exists, but, on the contrary, 
that when the Mahomedan law was reduced to a personal law, a 
territorial law was introduced to supply the deficiency thereby 
created. 

In support of the fourth theory, strange to say, express pro- 
vision of the Legislature is quoted. But putting aside together 
the utter itaprobability of any sovereign power making such a 
provision, dr rather declaring its intention to make no provision 
` (for I maintain it is the same thing), for the general government 
of its people, I think the enactments referred to quite *incapable A 
of supporting “the opinion which I am now combating. This 
opinion, however, if not supported by direct suthosiy. has, sat 
least, obtained some currency; I think it right, therefore, to dis- 
cuss the provisions of the Legislature in question at ¢omeelength. 

° . 
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1868 These words first make their appearance (as far as I am ’ 
d able to discover) in reference tọ this country, in a Ohart’ 
geas of Charles II., of the year 1683, py which the Comparfy 
A DINISTRAS ave empowered to establish Courts of J ydicature at ak 
oF Banos. places as they might appoint, to consist of one person learned 
in the civif lays, and two merchants ; and to decide according 
to equity and good conscience, and accordings to the laws and 
customs of merchants. It is. difficult to assign any precise 
“meaning të such loose phraseology as this, but it is of no import- 
ance to our present inquiry, as it has long since been superseded, 
and was only addressed to the very limited number of persons 
then living under British protection at the Company’s settlements. 
Ihave not been able to find these words in any of the 
Regulation prior to 1793. They are first used with reference 
to the general administration of justice in Bengal, Behar, and’ 
. Drissa, in that year, when we had exercised virtual sóvereignty 

for 28. years, and had passed several general schemes for the 
regulation of the provincial Courts. The two principal Regu- 

lations passed in that year for the administration of justice were 

the third and fourth. The first is for extending and defining the 

e jurisdiction of the zilla and city Courts; the other is ‘for 
regulating the proceedings in those Courts. The last provisions 
of the third Regulation (section 21) is that “in cases coming 
within "he jurisdiction of the zilla and city Courts for which no 
specific rule my exist, the Judges are to act according to justice, 
equity, and good conscience.” Then in the fourth Regulation 
(section 15) follows the provision declaring (so far as it is ex- 
pressly declaring at all) what is to be the law administered in 
the zilla and city Courts, that is to say, “ in cases of succession, 
inheritance, marriage, caste and religious usages, and institutions, _ 

the Mahomedan law for the Mahomedans, and the “Hindu for 
the Hindus.” Now the argument, or rather the prtposition, is, 
af I understand it, that the rule laid down in section 15 of 
Regulatidh IV., and the rule laid down in, section 21 of 
Regulation ITI., were intended together to make? up the general 
lav to be administered in India. But inasmuch as we know 
that these Regulations were drawn together and formed ‘part of 
a code,el cannot believe that, if this had been the meaning, an 
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` arrangement so utterly illogical would have been adopted. I 1868 


a 





ok on section 21 of Regulation III. as supplementary to the prorntant 


pr visions contained i in that Regulation, and as intended to lay v. 


dow®po more than this, that the rules contained in that Re-ApMNTerms: 


gulation are to be” equitably construed; so as to govern any OF*B#Naat. 
case coming within the jurisdiction of those Courts, thtugh the 
case ba not within their express terms. 

The next time these ‘words appear are when the judicial system 
of Bengal was applied to the ceded Provinces of Oudlf, in 1803. 


„The general frame of. Regulations II. and ITI. of that year is l 


very like that of Regulations III. and IV. of 1793. Section 17 

of Regulation II. of 1803 provides, that “ in cfses coming within 

the jurisdiction of the zilla and city Courts for which no 
apecific rule shall exist, the Judges shall act according*to justice,. 
equity, and good conscience.” But it is again in the subsequent A 
Regulation (sec. 16 of Regulation III.) that the rule is placed e s 
reserving to Hindus and Mahomedans their own laws in certain 

cases. From the Legislature having persevered in this arrange- 

ment, I think.it is quite clear, even if it was not so before, that 

these provisions cannot be considered supplementary to each 
other; and I think section 17 of Regulation II. of 1803 must œ 
receive a construction analogous to that which I have already 
assigned to section 21 of Regulation III. of 1793. 

These words appear again in Regulation V. of 1831,4vhich 
relates only to Moonsiffs, in the following manħer. By the 
Regulation XXIII. of 1814, the laws of Hindus and Mahome- 
dans, in matters of inheritance, succession, and caste (not marriage 
or religious usages) are to be preserved to members of those 
religions, not generally, however, in all Moonsiffs’ Courts, but 
only in such of those Courts as should be established within the 
zilla of Chfttagong. I have not met with any explanation of 
these very peeuliar provisions, which continued to exist until the 
year 1831. By Regulatipn V. of that year (section 6), it was 
provided that the local rules for Moonsiffs in zilla ChMtagong, 
contained ig the*Regulation of 1814, should be rescinded; and 
then follows what professes to be a re-enactment of certain of 
those rules for the observance of Moonsiffs generally. There is, 


however, véry little which is ze-enactment, and much of, what 
° Q—5 
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1868 is new. By the first rule, Moonsjffs generally are directed to 
pe ee administer the Hindu law in respect of Hindus, and Mahor 
v. dan laws with respect to Mahomedang, in matters of inheri 
Popa and succession and caste (marriages and religipus instituti 
or Bencat. aganin omitted,) in the same words as were used in the Chittagong 
rule; and a clause is added thatin cases in which the plaintiff is 
of a different religious persuasion from the elefendant, tlre deci- 
sion is to be regulated by the law of the latter, provided that 
this rule is limited to cases in which the defendant is either a 
Mahomedan or Hindu. *The second rule lays down that “in 
all cases ‘in which the above fules cannot be applied, the 
Moonsiffs are to act according to justice, equity, and good con- 
science ;” and then follows one more of the Chittagong rules. 
*Now here, no doubt, the provision comes in just at the place 
é where it ought to be, if it was meant by the Legislature to cover 
.* all cases in which the Mahomedan and Hindu laws were not 
expressly preserved. But then it is applicable to Moonsiffs’ 
Courts only; and even in those Courts it would be very difficult 
to treat these two rules as laying down—the, first, by particular 
enactment, and the second, by way of general supplement—a 
complete system of law for those Courts, because then the 
+ Hindu and Mahomedan laws of marriage and religious usages 
would stand entirely abrogated in those Courts, which I do not 
suppose was intended. Moreover, I am inclined to think that 
= all these provisions are rescinded by the Regulation of the 
following year, which I am about to consider. 

The last place in which, these words appear are in section 9, 
Regulation VII. of 1832. But though there are very great 
difficulties in understanding some of the provisions of that sec- ' 
tion and the section which precedes it, there is, as it appears to 
me, no difficulty at allin showing that it does not, in any way, 
support the theory now under discussion, Thts Regulation 
‘professes to have been passed in mo@ification of the Regulation 
of 1831° respecting Moonsiffs, though it contains provisions of 
an undoubtedly general character. By section’ 8 that “ part of 
clause 2, section 3, Regulation VIII. of 1795, enacted for the 
province of Benares, which declares that, in causes*in which 
the plaintiff shall be of a different religious persuasion from the 
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defendant, the decision is to be regulated by the law of the 18868 
eligion of the latter, excepting when Europeans or other per- Secretary 






Sta 
sus not being either Mahometlan or Hindu shall be defendants, k A a 
in hich case the law of the plaintiff is to be made the rule of ay ce 


decisi$n in all plaints or actions of a civil nature, is hereby og Huxcar. 
rescinded, and the rule contained in section 15 of Regulation œ 
, IV., 1793, and the corresponding enactment, contdined in clause 
1, section 16, Regulation IIT. of 1803, shall be the rule of 
guidance in all suits regarding succession, inheritance, marriage, + 
and caste, and all religious usages and institutions that may 
arise between persons professing the Hindu and Mahomedan 
persuasions respectively.” Section 9 is in these ‘words :—* It is 
hereby declared, however, that the abowe rules are intended, and 
shall be held to apply to such persons only as shall ke bond fide 
professors of those’ religions at the time of ‘the application of 
the law of the case, and were designed for the protection of the : 
rights of such persons, not for the deprivation of the rights of 
others. Whenever, therefore, in any civil suit, the parties to 
such suit may be of different persuasions, where one party shall 
be of the Hindu amd the other of the Mahomedan persuasion, . 
or when one or more of the parties to the suit shall not be either . 
of the Mahomedan or Hindu persuasions, the laws of those 
religions shall not be permitted to operate to deprive such party | 
or parties of any property to which, but for the operation of 
such laws, they should have been entitled. In all such cases, 
the decision shall be governed by the principles of justice, - 
equity, and good conscience, it being clearly understood, how- 
ever, that this provision shall not be considered as justifying 
the introduction of the English or any foreign law, or the 
application to such cases of any rules not sanctioned by these 
principles.” , 

Before proceeding to examine minutely the words of this sec. 
tion, it is important to observe that though we have here a 
reference to the old law, ‘ts well as new provisions, ng mention 
whatever is made of section 21 of Regulation IlI. of 1793, or « 
section 16°of Regulation IT. of 1803, which would hardly have e 
been the case, if they had been as gencral as has been supposell. 
And if the. rule of justice, cquity, and good conscience were 

, . 
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1868 already in force in all cases where the Mahomedan and Hindu 

pianti laws had not been preserved, or ‘express Regulations passe 
5 where was the use of the elabofate and careful details of Fie 

nei tar cases in which that rule was to apply Contained in section 9 

orBexcat. When we consider the particular words®of section 9, it will 
* be seen &t once that it is a qualification of section 8, and not 
supplementary to it. It is divided into three clauses. The 
first declares what was the intention of the Legislature in 
laying down the, rule contained in section 8, namely, that it 
was intended to protect the bond fide professor of the- Hindu 
and Mahomedan religions, but not to extend that protection so 
far as to allow it to infringe on the rights of other persons. 
This part of the section is clearly concerned with cases in 
which thete is a conflict of rights; and it is concerned not- 
with every species of conflicts of rights, but only those in. 
. „Which the rule of section 8 might operate, that is to say, 
conflicts of rights between Hindus and Mahomedans, or 


between Hindus and persons not Mahomedans, or between 
Mahomedans and persons not Hindus. To a case where the 
parties were none of them either Hindfs or Mahomedans, 

e œ g, into a case between two Armenians, or between an 
Armenian and a Parsee, this clauso would have no appli- 
cation. The first three sentences of the second clause are 
perhaps capable of being read in three ways. The words 
« whenever, therefore, in a civil suit the parties to such suit may 
be of different persuasion ” may be read as a general definition of 
tho cases concerning which the framers of the Regulation are 
about to legislate ; of which cases, the suits in which “one party 
shall be of the Hindu and the other of the Mahomedan persua- 
sion are one kind, and the suits in which “one or more of 
the parties to the suit shall not be either of the Mahomedan or 

' Hindu persuasion” are another; or, secondly, thgse sentences 
may be‘read distributively,and each as giving a different definition 
of sasceswhich the framers of the Stdtute intended to include ; 
or the first sentence may be a definition, the segond an example, 
and the third a definition. I think the first the more grammatical 
construction. But even if either of the other two be, adopted, 


I think there are conclusive reasons why there must always be 
@ 
s 
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implied this restriction of Hindu or’ Mahomedan rights in 1868 _ 
conflict either with each other, or with the rights of persons of “Secnurany 
ither of those persuasions? I think this is shewn both by v. 
t precedes and whit follows. The declaration which peranan 
precedes, as has alæady been shown, applies only to this restricted” ge pexaaL, 
class of conflicts of rights, and the words which intgoduce the e 
second clause, “ whenever, therefore,” clearly show that it is to 
effectuate the intention declared in the first clause that the second 
clause is introduced. There would, of course, be nothing absurd » 
or contradictory in @ffecting that object by a provision much 
wider than the case itis intended to meet; but it would be 
contrary to all canons of interpretation so toe construe the pro- 
vision, ifit were capable of any othermeaning. But the words 
which follow these three sentences make the matter quite 
clear. What is to happen in the cases under contemplation 
in the second clause? The laws of Hindus or Mahomedansare ° 
not to operate to deprive the parties just described of any 
property to which, but for the operation of such laws, they would 
have been entitled. Now, in a case in which no one of the parties 
was either a Hind or Mahomedan, the Hindu and Mahomedan 
laws would have no operation at all; to say as to these, therefore, 
that the laws of Hindus aud Mahomedans were not to have a 
certain operation, would be mere nonsense. Shut in, therefore, 
as these definitions are between two provisions of a, clearly 
restricted nature, I cannot think it possible to give to them any 
other than the same restricted interpretation. => 
Though the next clause is that which is more expressly now 
under consideration, I am fortunateby not under the necessity of 
considering it closely. It will be sufficient for our present 






purpose to show that whatever be its meaning, itis of the same 
restricted .application as the two previous clauses. For this 
purpose, I need not go beyond the first four words, ‘In all such 
cases” must of necessity mean the cases described in the 
second clause. > a 

On the whole, I come to the conclusion that section 9 of 
Regulation VII. of 1832 applies only to that limited class of 
cases of conflicts of rights in which one of the parties at least is 
a Hindu or Mahomedan; and that ithas no application to any 

e e 
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cases whatever in whith none of the' parties are of either of 
those persuasions. . 

I have gone through the process of considering this secti 
at this tedious length, because, as far #& I am able to disco 
it was subsequent to, and in consequence of, his provisio 
the notion þecame current that all deficiencies in express legis- 
lation were tọ be filled up by the rule of justice, equity, and 
good conscience. 

It was not till about this time, I dare say, that these defi- 
ciencies became prominent. It appears me, however, that 
the argument in favor of that notion from section 21 of Regu- 
lation III, of [793 and section 17 of Regulation II. of 1803, 
would have been at least more plausible than that under the 
Regulationyf 1832; but the fact thatthe latter Regulation was 
rélied on, and not the former, affords a proof that the earlier 
Regulations did not, at that time, in general estimation, bear the 
fhore general construction which has since becn attempted to be 
placed upon them; andin questions of this kind, contempora- 
neous construction is of the greatest importance. 

But even if these arguments should be unsatisfactory, and any ` 
one should consider that the Regulations of 1793 and 1803 and 
1832 have a more general construction than that which I have 
placed upon them, yet it cannot be contended that these provisions 
abrogate any law then existing. If, therefore, I should succeed 
in showing that there was at that time a territorial law in exis- 


“tence, these provisions will, in no way, affect it. 


I have not overlooked section 21 of the Letters Patent of 
1865, but that provision appears to me to be studiously worded 
by a person in doubt as to what the law really was, so as not to 
produce avy alterations in the existing law. Section 20 of the ° 
obsolete Charter of 1862 is in similar words. 

The fifth theory seems to have found some favor, but I think 
little with lawyers at all conversant with the law of this country. 
Though it provides a law for a larger®aumber of persons than 
the third and fourth theories, it is manifestly defigient in making 
no provision for the large class who are unable to trace their claim 
by descent to any personal law; and the provision in favor of 
non-Christians, who are not Hindus or Mahomedans, is alto- 

aa e 
a 






cont 
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gether illusory, the hypothesis that the religion supplies a law, 1868 
hich is true of Hindus „and Mahomedans, being utterly SECRETARY 


: S 
iNgpplicable to Jews, Chigese, Armenians, and apparently alao to ia 
Pares. Moreoyer, according to this theory, a Scotohma re inscn a 


ought to be governed by the Scotch law and not the English. or Boxual. 

And not only is the theory in itself defective, But it has, I 
believe, been almest uniformly rejected by the Supr eme Court. 
The subject was investigated at great length in Jebb v. 
Lefevre (1), and Ahggliah v. Alusliah (2),and it is unnecessary for 
me to do more than to refer to those chses to show that no person, 
except he be a Hindu or Mahomedan, is entitled in this country 
to a personal law, as such, whether he claim it by descent or 
religion. This view was also confirmed i in Hogg v. Greenway (3). 
It is true that the notion of Europeans at least being governed by 
the personal law of their race, was at one time current in the , 
Mofussil Courts. But I agree with Sir Arthur Buller in thinke : 
ing that that was the mode adopted by these Courts of taking 
refuge from the rule of “ justice, equity, and good conscience,” 
which it was consigered the Legislature had imposed upon them. 

A theory has been broached differing from this in some 
important points, but connected with it, and which deserves 
careful notice, because it has been supposed to receive some 
colour from a decision of the Privy Council. 

It has been suggested that all law in India is persotfal, and 
that if any one fails to establish his claim to any personal law, 
or chooses to give up his personal law, he is then at liberty to 
choose his own law. This is no doubt an idea taken from the 
celebrated “free choice” of the middle ages; and that there is 
much analogy between the condition of things in this country 
and that of the Roman Empire after the barbarian invasion, no 
one would deny; and the solution of many questions which 
arise here ntight, I think, be assisted by an attentive study of 
that period. But I think that this suggestion proceeds rather 
upon the popular notion of the right of “ free choice” than upon 
historical facts’ The opinion which once prevailed as to the 
unrestricted natare of the choice, and its prevalence throughaut 

(1) Clarke's Ad: Oa, 56 (prefixed to (2) Boulnois’ Reports, : mar as 


his edition of tho Rules of 1829). (8) Cor, 97. 
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1868 Europe, upon which Gibbon threw doubts, has been entirely 
Sroenini exploded by further enquiry. The references will be found ix 
OF PTATEH 


v. Milman’s edition of Gibbon, Vol. II}. page 403. I beliefe 
a i to-be now accepted that the law of the conquering natioy“vas 
or Brnaal. universally a territorial law, but the conquered nation retained 
its own ash personal law. Successive invasions after which the 
same concession was made, produced several ce-existent syetems 
of personal law with territorial law, the particular law of the 
person beitfe always determined by his natigpal descent. Thus, 
when Germans conquered Gauls, they retained the Roman 
as a personal law of the Gauls, establishing their own territorial 
law. When Frafks in their turn conquered Germans, they 
retained both the German law and-Roman law, as the personal 
law of the*’Germans and Gauls respectively, but they again 
established their own as a territorial law, so that there never 
- °  geased to be a territorial law, it being successively i Roman, 
the German, and the Frankish. There was no room, therefore, 
for the universal free choice which some have supposed to have 
existed; and for the vast majority of persons it did not exist, 
though there were a few persons, such as widows, priests, freed- 
e men,and bastards, who, from peculiar circumstances, had a limited 
choice, as to which of two or three systems they would live 
under. The instance in which “ free choice” was carried to the 
greatest-extent, and which no doubt led to the idea, which at 
° . one time existed, that it was the rule and not the exception, is 
that which was exercised by the subjects of the Pope Eugene 
under the special permission of the Emperor, known as the 
constitution of Lothaire, volumus ut cunctus populus Romanus 
interrogetur quali lege vult, ut tali lege, quali vivere professi sunt, 
vivant, but that was a choice specially conferred to meet a 
special difficulty; nor was it even then an unlimited choice; 
it was a choice between certain well-known and defined systems, 
atd it was made once and for ever, aad was binding on the ' 
posterity f the makers. It resulted, as is well known, in an 
almost unanimous choice of the Roman law. o 
It will be scen from this that the early history of modern 
Europe docs not afford any precedent for allowing any large 
~ proportion of the inhabitants of a country to choose their own . 
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laws, still less for a condition of things in which there was no 1868 
Nee law. But if a precedent taken from this period is to Szorerary 


bågonsidered of any value i in the present discussion, it will be °” STAP 
plai TOR GENERAL 


from what follows, “that it does afford a precedent, and a 4>MNTEA- 
remat ably exact oħe for the theory which I adopt with respect of Baraat 
to the law of this country. 
Nor.do I believe that the Privy Council intended i in Abraham 
v. Abraham (1) to lay down any such rule as that “ free choice,” 
limited or unlimited, existed in India. They are discugsing there 
`= the relations, inter se of a joint Hindu family, and in the language 
of the period to which I have just been alluding, this is a matter 
quod.ad voluntatem spectat; and the maxinf in pactionibus et 
conventionibus unus quisque'se sud lege defendere potest is one of 
universal application. All that I understand the Prify Council 
to have done in Abraham v. Abraham is to affirm this maxim. 
We are left, therefore, to the first and second theories. y ° 
The first which recognises the Mahomedan as a still existing 
territorial law, has in its favor the immense advantages that it 
accords most early with the humane doctrines which would 
govern an analogous case in Europe. The laws of different 
European countries are,so much alike that a change of rulers œ 
involves by implication, and it is an understood and acknow- 
ledged doctrine that it should involve by implication, no change 
in the general law of the country, whether the change be a*conse- 
quence of conquest or peaceful acquisition. R 
Nor could any one now-a-days deny that the same motives of 
humanity ought to guide us in dealing with an Eastern as with 
Western power. ‘The extreme doctrine of Lord Cokein Calvin's 
case (2) even if it would now be recognized, has no application ° 
- whateveè to our position in this country, inasmuch asit was 
` intended only to refer to cases of pure military conquest; primå 
- facie, therefose, the first theory is that which ought to be adopted, 
and it stands on such strong grounds that it can only be displaced 
by very strong arguments. . ° 
Nor, with great deference, can I ‘see the force of the 
observation made by the Indian Law Commissioners, in thg 
Report to which I shall allude again presently, that the Maho- 


_ (1) 9 Moore, L A., 195. (2) 7 Co., 176, . . — 
$ ° R-S 
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1868 medans wonld not, in a conquest of their own, apply these 
Sucrerary humane principles. Whether they would, or would not, af 
t 


eT mun think, beside the enquiry; for ‘the principles of the modgfn 


ron Gmvapar Uropean law of conquest or peaceful acquisition are found 
or BencaL. on reciprocity but humanity. Indeed, I may g go so far as to say 
that I accept fully the principle of law contained in this theory, 
for that principle goes no further than to asagrt that no altera- 
tion in the law can be implied from the mere fact of: conquest 
or peaceful acquisition. This is in no way inconsistent with the 
universally recognised power of the new sovereign to sweep 
away the whole fabric of law previously existing in his newly 
acquired territories, that power being based on precisely the 
same grounds as the power to alter the law in particular matters. 

‘Nor could” any one deny the power of the ceding or conquered 

: sovereign, by the act of cession, to alter to any extent the existing 
slaw. And as at the time the East India Company were appointed 

Dewan, the Mogul was an absolute sovereign, so that if that 

appointment ex necessitate rei involved a wide and general change 

inthe law as hitherto administered, that change was according 

‘to Mahomedan ideas (though it may sound odd) perfectly consti- 

° | tutional. 

I am prepared to show that both these events have happened ; 

` that the appointment of the East India Company to the office 
of Dewan did involve a very great change, and an undefined 
change, in the law of the country; and that the words of the 
Legislature do show, not perhaps exactly, the extent to which 
Mahomedan law is now applicable, but at least that it is no 
longer a territorial law. 

The appointment of the East India Company to the office of 
Dewan vested in persons not professing the Mahomedan faith 
the supreme administration of justice. But it is, P think, con-, 
clusively shown by the Indian Law Commissioners in their 
Special Report on the petition of East,[ndians and Armenians (1) 
that acdrding to the fundamental principles of Mahomedan law, 
that system is incapable of being administered*by persons who 
are not of the Mahomedan faith; that, moreover, the Mahome~ 
dan law being of divine origin is entire and immutables though, 


` 


(1) See p.’422, s. 99 of the volumo printed by the House of Commons in 1842, 


t: -~ 
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therefore, it is by its nature a territorial and not a personal law, 1868 

it is one from which: all persons not of the Mahomedan faith Secretary 
Nestea These principles have been partially accepted by ° Se 

We appointed Mahofhedan officers to administer the Mine 

homeYan law. We have assented to the principle that the or Bexar. 
Mahomedan law is one exclusively applicable to the members e 
of thgt religion. We have, however, denied its divine origin, 

and its immutability. And we have further recognised the social 
equality of persons of other religions. . ° 

The result of this seems to me to reduce the law of the 
Koran, from its high positiqn of a law universal and necessary, 
to the condition of a; mere personal law of Mehomedana, 

The language of the Legislature leds to the same conclusion. 

I think it desirable to examine it at some length, and to bring 
together at this place all the provisions which I am able to find, 

in which any declaration has been made relating to the subject ° 
now under consideration. So early as the year 1772, Warren 
Hastings, with admirable energy and clearness of purpose, drew 
up a plan for the administration of justice, in Bengal, Behar, 
and Orissa, which’ will be found in the “ Proceedings of the 
Governor in Council at Fort William in Bengal, respecting the 
administration of justice amongst the natives in Bengal, printed 
in the year 1774,” and in “ Colebrooke’s Supplement, p. 1.” 

It is expressly laid down in section 23 of that plan, that in all 
suits regarding “inheritance, marriage, caste, and other religious 
usages or institutions, the laws of the Koran with respect to > 
Mahomedans, and those of the Shasters with respect to Gentus, 
shall be invariably adhered to. On &ll such occasions, the Moul- 
vies or- Brahmins shall, respectively, attend to expound the law, ù 
and they shall sign the report and assist in passing the decree.” 

This clear and intelligible plan was followed by a very con- 
fused plan intended as a temporary arrangement for the manage- 
ment of the revenue, but which materially affected the existing 
plan for the administration of civil justice (1). By the new 
plan, a Dgwartr Ammil was appointed to superintend in each 
Collectorship, but what his duties were, or whether he was a 
distinct officer from the Naib, who, under section 16, is appoint- 

(1) Colebrooke’s Supplement, 200, 
° 
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1868 ed to manage the Collectorship, I am not able clearly to disco- 
oe ver. But however this may be, it is thése Naibs who, unde: 

v: section 20, are directed to hold Courts of Dewanny Kaan 
DETA “according to the present Regulations.” But these proceedfhigs - 
or Bezas. were to be transmitted to the Provincial Cotacils, and thé Naib 
*  Beems to lave acted rather as their dependant officer than as an 

independent Fudge, and the provision which I am next abput to 

notice treats the Provincial Council and not the Naib as the 
* Court fore the determination of causes. This plan was super- 
seded so far as the administration of justice was concerned, by 

the Regulation,of 1780 (1), which, by section 3, restricted “ the 

provincial Council” (no mention is made of Naibs) to the trial 

of causes in matters relatfng to the revenue, and conferred the 

general adfhinistration of civil justice on the newly established 

Courts of Dewanny Adawlut, of which there were to be six, 

„each presided over by a Company’s covenanted servant under 

the title of Superintendent. By section 27 of this Regulation, 

the provisions of section 23 of Warren Hastings’ plan above 

quoted are repeated verbatim. 

By a Regulation of 1781, the number of Courts of Dewanny oe 

e Adawlut was largely increased, the name of Judge was sub- 
stituted for that of Superintendent, and much more elaborate 
rules of procedure were drawn up, but not differing greatly 
from those contained in the first plan of Warren Hastings in 

1772. By section 37, the same provision, as was contained in 

section 23 of the plan of 1772, was re-enacted with the addition 

of the word “succession.” 

This change of phraseology is not unimportant, as it shows 
ef. that these words received some special attention, and are not a 
mere phrase copied from the previous Regulations. It is also 
worth while to observe that the provisions of the 2% Geo. IIL, 
c. 70, section 17, with respect to inhabitants of Galcutta, are 
sfinewhat different. By that Statute it is provided for those 
persons “éhat their inheritance and succession to lands, renta, 
and goods, and all matters of contract and dealing between party 
and party ‘shall be determined in the case of Mahomedans by 
the laws and usages of Mahomedans, and in the case of. Gentus 

° . (1) Colebrooke’s Rappleimont 14. 
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by the laws and usages of Gentus, and where one of the 1868 


sarties shall be a Mahomedan or Gentu by the laws and usages Sscretany 
the defendant.” a p Arata 
he Regulation VIIÈ of 1787 again united the office of susie 
TOR ENERAL 
Judge of the Moffssil Courts of Dewanny Adawlut and that of dr Bonen 
` Collector of the Revenue, and re-enacted the provigiou§ of section 
37 of the Regulation of 1781 above quoted, witlf an additional 
provision that, in cases of succession to land, the usages of the 
district: or family were also to be considered (1). ° 
Regulation IIT. of 1798 is the firetof a series of Regulations 
for the establishment of Civil Courts of Judicature in Bengal. 
It recites the intentidn of the British Goverhment to preserve 
to the inhabitants the “laws of the Shasters and the Koran, not 
generally, but in matters to which they have been’ invariably 
applied.” This Regulation extends and defines the jurisdiction 
of the Courts of Dewanny Adawlut. ° 
By Regulation IV. of 1793 which regulates the practice of 
the Courts, it is provided (sec. 15) that “in suits regarding 
succession, inheritance, marriage, and caste, and all religious 
usages and institutions, the Mahomedan laws with respect to the 
Mahomedans, and the Hindu laws with regard to the Hindus, e 
are to be considered as the general rules by which the Judges 
are to form their decisions. In the respective cases, the Mabo- 
medan and the Hindu law officers of the Court are teattend 
to expound the law.” ; 
By Regulation VII. of 1795, the system of Civil Judicature 
already in force in Bengal, Behar, and Orissa was extended to 
the city of Benares and the Zillas’ of Mirzapore, Ghazipore, 
and Juanpore. By that Regulation (section 3) itis provided id 
that the following rule is substituted in lieu of section 15 (i. e. 
of Regulatton IV. of 1793): “In suits regarding succession, 
` inheritance, marriage, and caste, or other religious usages or 
institutions, the Mahomgdan law with respect to Mahomedarfs, 
and the Hindu law with regard to Hindus, are to be aonsidered 
as the genpral *fules by which the Judges are to form their 
decisions.” And then follows a provision which first diseloges 
that conflict of laws which has since caused so much trouble. 
qa) Colebrooke’s Supplement, 108. «6 = 
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1868  “ In causes in which the plaintiff shall be of a different religious 
Secretary persuasion from the defendant, the decision is to'be regulate 
= sae by the law ‘of the religion of the latter, excepting whee 

Apamea a Ruropeans or other persons not being Mahomedans or Hindus 
oF pee shall be defendants, in which cases the law @ the plaintiff is to 
be made t#e rule of decision in all plaints and actions of a civil 
nature. The Mahomedan | and Hindu law officers of the 
Courts are: to attend to expound the law of their respective 
persuasions in caseg in which recourse may be required to be 
chad to it.” The partial repeal of this provision by the Regula- 
‘tion of 1831 hag been already notiged. 

` In the yepr 180%, a Code of Regulations, founded on those in 
. use in Bengal, Behar, ,and*Orissa, was drawn up for the provinces 

geded by tife Nawab, including those where the deceased was. 
By Regulation II. of that year, Zilla Courts of Adawlut 
e . were established, and all natives and other persons not British 
f subjects (¿. e. European British subjects) were declared to be 
- amenable to the jurisdiction of these Courts, which were espe- 
cially empowered to take cognizance of all suits and complaints 
respecting the succession or right to real or personal property, 
e land, rents, revenues, debts, accounts, contracts, partnerships, 
marriage, caste, claims to damages for injuries, and generally 
of all suits and complaints of a civil nature. By section 16 “ in 
suits regarding succession, inheritance, marriage, and caste, and 
all religious usages and institutions, the Mahomedan laws with 
respect to Mahomedans, and the Hindu laws with regard to 
Hindus, shall be considered to be the general rules by which 
the Judges are to form their decisions. The Mahomedan and 
° Hindu law officers shall attend to expound the law of their 
respective persuasions, in cases in which recourse may be required 

to be had to it.” . 

The Regulation of 1814 constituting Courts of Moonsiffs con- ` 
ttined nõ general provision for the preservation of any portion 
of the Hadu or Mahomedan laws. But (as before pointed out) 
amongst some local rules, which it lays down foiethe guidance of 

j Moonsiffs ` in Zilla Chittagong, there is one which prescribes 
that “ in all cases of inheritance or succession to landed pro- 
= perty {note marriage, caste, or religions usages and institutions), 


è a 
. 


VOL. I] * ORIGINAL SIDE—OIVIL. 109 


the Mahomedan laws with respect to Mahomedans, and the 186s 
Windu laws with regard to Hindus, are to regulate the deci- Sucnerarr 
a” I have already pointed out, and will not* again repeat v. 
ho% this modified provision was subsequently extended to al ae ails 
Moonsiffs’ Courts $y Regulation V. of 1831, section 6. i ar BENGAL. 
T have also noticed already, and discussed tho provłions relat- ° 
ing to the applicgtion of the rules of justice, equity, and good 
conscience, contained in section 21 of Regulation III. of 1793, 
section 19 of Regulation II. of 1803, sectiqn 6 of Regulation ° 
V. 1831, and sections 8 and 9 of Regulation-VII. of 1832. The 
words of section 8 are very important; they establish generally, 
and without distinction, the reservation of ldéws to Hindus and 
Mahomedans on the basis of the Regulations of 1793 and 1803, in 
all suits regarding succession, inheritance, marriag®, and caste, 
and all religious usages and institutions. l 
In Act XXI. of 1950, the ninth section of Regulation VII. of ° 
1832 is recited as far as the word “ entitled,” and it is further 
recited that “it would be beneficial to extend the principle of 
that enactment throughout the territories subject to the Goveru- 
ment of the East India Company ;” and it is then enacted that so 
much of any law or usage now in force within the territories sub- e 
ject to the Government of the East India Company, as inflicts, 
on any, person, forfeiture of rights or property, or may be held in 
any way to impair or affect any right of inheritance hy reason 
of his or her renouncing, or having been excluded from the ‘ 
communion of any religion, or being deprived of caste, shall 
cease to be enforced as law in the Courts of the East India 
Company and in the Courts eetshiished by Royal Charter within 
the said territories.” . 
- These are all the passages which I have been able to collect 
in which, tn any general manner, the Government of this coun- 
try have signified their intention as to what is to be the law 
applicable to its inhabitants. ° - 
These provisions would at first seem to imply that oħly so 
much of the flindu and Mahomedan law was retained as is 
there specially mentioned, that is the law of inherttance, suc- be 
cession, marriage, and caste, and religious institutions. We 
know, however, that the fact ia otherwise, and thatthe whole of _ 
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the Mahomedan criminal law, and such rights ag ‘that of the 
pre-emption and property in a slave, were from the first univer- 
sally recognized. One is, therefore, driven to the wy 
that the provisions for the preservation of cer tain portions” of 
Mahomedan law are not exhaustive. Perhap#it inay be the, or 
nearly so, ¢hat with regard to both the [Hindu and the Mahome- 
dan law a larger principle was recognized, namely, that, after our 
acquisition of the sovereignty of this country, the general 
Mahomedan law, as the personal law of Mahomedana, and the 


general ILindu law as the personal law of [lindus, was still in 
“existence. But, that neither was considered as in existence asa 


territorial law is, ae it appears to me, abundantly clear. 
We arrive, therefore, atthis position: we have the Mahomedans 


‘with a geseral or néarly general personal law of their own, 

and the ‘Hindus with a general or nearly general personal law 
i of their own. The question remains how the gap was filled up, 
' What was the law applicable to persons who were neither Hindus 


nor Mahomedans, -or to Hindus and Mahomedans in the cases 
(if any) to which their personal law did not apply. 

“The general criminal law of the land ‘was, undoubtedly, 
Mahomedan, from’ which, however, European British subjects 
and their descendants were exempted. -But this was a privilege 
which no other persons could claim. It was involved in the 
provisiggs which made them amenable exclusively to Courts 


which with respect to them had no power to administer any other `.. 


than English law. This general extension of the Mahomedan 
criminal -law was perfectly sound in theory; the only difficulty 
in its way being removed*by the provision contained in the 
4th section of Warren Hastings’ plan, and in substance repeated 
in subsequent Regulations, that “in the Foujdaree Adawlut, tho 
Cazee and Muftee of the district’‘and two Moulvies shall sit and 
expound, the law.” 

elt is. with regard to civil law that the gap remaina. Having 
excluded ghe Mahomedan law, the solutions of the question are 
no longer manifold, Itis either the English lawor noue. But 
if shone, wlat then ‘becomes of the English, Scotch, and Irish; 
the natives of Australia, the Cape, West Indies, ang other’ 
colonies of the British Empire resident out of Calcutta; of the 

. 
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domiciled emigrants from the continent of Europe, from China, 1868 
Persia, and other parts of the Globe; of the: whole body of “Srcrerany 

. Mehomedans and Hindus who changed their religion; and the ° STATE 
vast” number of persons in this ‘country of illegitimate descent PA2INISTRA 
They ‘kre all equalfy excluded from the pale of law, unless they Seay 
are able to show that they are European British euljects, and 
` are algo able to enforce their rights in this Court. ° 

No one has, I believe, ever asserted such a proposition as this, 
but many persons have avoided the immediate accepttnce of the 
alternative, that the English Jaw is the territorial law, by the 
adoption of one or ‘other of ahat appears m me perfectly un- 
tenable theories. 

One has been that all English law at „present in force in this 
Court owes its introduction to the Charters which est&blished. the 
Supreme Court, and that the right of a certain portion of Iler- 
Majesty’s subjects to live under English law depends on their, e 
- right to have recourse to that Court exclusively. Thero is no 
doubt high authority for saying that the English law, as adminis- 
tered in that Court, owes its introduction to this source, though 
from an observation in his judgment in the case of Advocate 
General of Bengal x. Rani Swarnamayi Dasi (1), I gather that e 
the present learned Chief Justice accepts even this limited 
proposition with some reserve; and I should wish to do the same. 
Itis certainly not difficult to show that without those Gharters, 
~ the English law was the law of all Oriental factory settlements 
(see the opinion of Lord Stowell to that effect in the case of 
the Indian Chief (2). But however this may be, it is obvious 
that this suggestion, though it might be sufficient to decide a 
particular case, does not meet the general difficulty. I cannot e 
suppose that Sir Edward Hyde East, or any other Judge of the 
late Supreme Court, ever intended-to go to the extent of saying, 
that all English law in India depended on the Charters of the 
Supreme Court. If so, thg right of an Englishman or Scotchmén 
or any other person to live under the English law wéuld have 
depended entiréfy on the exclusive jurisdiction of the Supreme 

Court in matters in which they were concerned, so that when that 


exclusive jurisdiction was taken away as it was by Act XI. of 
(1) 9 Moore, I. A., 387. (2) 3 Rob, Adm, Rep, 12e s5 a 
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1868 1836, the right was also gone. An Englishman or Scotchman 
Sscueranr living in the Mofussil would be now as much without law as any, 
re Sears other person. vs 

Avureist24-, That at least an Englishman or “Scotchman living in the 


Tor Seat Mofuasil is generally governed by a modifie@ form of Phiglish 
law, is, I “believe, undoubted; and if so, it must be by a right 
not depending*on the exclusive jurisdiction of the late Supreme 
Court, or present High Court;:and the portion of English law 
enjoyed by” those persons must owe its introduction to some 
other source than the Charters by which these Courts were 
created, . . 

Another suggesflon has been that te English law is adminis- 
tered here as the personal law of Englishmen,—I have already 
disposed of*that suggestion. 

The result seems to me inevitable, and this is really the 
a strength of the whole argument, that there exists in this country 
` English law, which is not due to the Charters creating the - 

Supreme Court, and which is not personal law. Nor is it 
. possible to suggest, as far as I am aware, any ground for the 
: existence of that law, except that when this country was brought 
‘© under English rule, the English law became the territorial law 
{ of the country, applicable, it is true, in very few instances, 
` because of the very large number of persons who had a 

personaldaw of their own, and only in the same modified form 

in which it is applicable within the city of Calcuttas § but still a 

` territorial law,. 
Some of the reluctance which has been shown to accept this 
result has, no doubt, arisen from the idea that to do so were to 
. apply to our relations here principles less humane than those 
which would be applied in Europe. That it is in accordance 
with the doctrines of humanity to treat the law of a newly 
acquired country as nearly as may be as unaltered by the change 
of soverdignty, I freely admit. But that it is humane, after 
haviig mestricted the operation of the ancient laws to the 
members of a particular class, to leave the rest°of the inhabi- 
tapte without any law at all, I most emphatically deny. 

I answer then the question proposed by saying that, in my 

~ opinion, the law which governs this case is that modified form 
: ` 
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of. English law which is ‘usually applied in this Court, coupled 1868 
with the Regulations; and which, I think, Mr. Justice Phear Secretary 


8 
it Hogg v. Greenway (1) has aptly described as “ Indo-English i aR 
L 0° Rega. 
sie or' GEXERAL 


‘NoWRegulation Hs been referred to, nor am I aware of any, O BENGAL, 
which is applicable to this case. We are, therefore,*left to the E 
English law. PERN: . 

This really disposes of the. whole case. It was not contended 
that according to English law there were .any heirs of the 
deceased, so that the Årst issue must be found in favor of the 
plaintiff. : 

The only disposition of this property by te dbesueed which 
has. been relied-on is a verbal one. ° But according to the law 
which I consider applicable to this case, such a dispoMition could 
be ‘of no avail; and the second issue must be found in favor of 
the plaintiff. A 
_ The only issue which remains is the third. Whether or not 
the estate escheated to the Crown for want of heirs, depends on 
‘whether the right of the Crown as ultimus hæres is part of the 
Indo-English law. +I think itis. The Privy Council certainly 
so-consider it in the case of the Collector of Muasulipatam v. e 
Cavaly Venkata Narainapah (2); and though the Succession 
Act of 1865 is not directly applicable to this case, it can 
hardly be contended that this part of the English law is by 
its very nature inapplicable to this country, since -section 28 of 
that Act provides that ‘if a person has left none who are of 
kindred to him, his estate shall.go to the Crown. . 

I, therefore, find this issue also in favor of the plaintiff, 

The result is that the plaintiff is entitled to decree in the . 
terms of the prayer.. 

- The costs of all parties will be pela a as between attorney 
aud client oyt of the estate. 


oe 


. Attorneys for defendant: Berners, Sanderson, and Gptort: 


‘Aigrioys for r plaintif: Stack, Collis, and Mirfield: ae i 
& | tj eusonete , (Œ) 8 Moore, I. Ay 524s p 
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Before Sir Barnes Peacock, Ki., Chief Justice, and pE- Justice Mogkby. 
SBERLING, Arretiant, v. COCHRANE, RESPONDENT., 


Jurisdiction—Calise of Action-~-Lien—Specific Apprepriation—Insolyency— 
Order and Disposition—ss. 28 and 24 of the Insolvent Act (11 and 12 Vic, 
cap. 21). 


Si. & Co, morchants, carrying on business at Glasgow, brought a suit against 
J. C., official assignee, who resided in Calcutta, as asigneo of tho estate of B. & Co, 
merchants, carrying “on Qusiness at Calcutta, and 8m. & Co, merchants, eurying 
on business at London. St. & Co, alleged in their plaint that they were the owners 
of certain goods, and sold the same'to B. & Oo. and Sm. & Co, and drew for the 
prico on Sm. &Co., who accopted the drafts ; thet the goods were shipped to B. & Co. 


_ at Calentta ; that, at the time when the acceptances were given, it was agreed upon 
` between St. & Co., Sm. & Co., and B. & Co. that they should be mot and paid ont 


‘of the sale proceeds of the goods “which were thereupon specially appropriated 
thereto ;" that Sm. & Co. and B. & Co. subsequently suspended payment, namely, 
in December 1866 and January 1867; that in February 1867, B. & Co. filed their 
petition in the Court for the relief of insolvent debtors at Calcutta, having pro- 
viously delivered a portion of the goods, and endorsed the bills of lading for the 
remainder to J. 8. & Co who had notice of the insolvent state of Sm. & Co. and 
B. & Co., without any consideration and without tho consent or authority of 
St. and Co., although the acceptances had not been met or rotired or the goods in 
any way paid for; that the proceeds arising from tho sale of the goods had been 
handed over by J. S. and Co. to J. C., who threatened and intended to apply the samo 
in payment of the general body of creditors of B. & Co. St. & Co. prayed that 
the rights of the parties to the suit might bg declared; that an account might be 
taken of what had been received by J. C. in respect of the proceeds of such sale ; that 
J. C. might be directed to pay to St & Co. what on taking such account might 
“be found due to them; that a receiv@ might be appointed; that meanwhile J. C. 
might be restrained by injunction from paying over the same to any ong except 
St. & Co., &c. On the case’ coming on for settlement of issues, the suit was dismissed 
by Norman, J., on the ground that from the facts alleged in tho plaing the inferenca 
was that the goods were in the possession, order, and disposition ob B. & Co., as 
reputed owners, with the consent of St. & Co., within the meaning of section 23 of the 
Insolvent Act; and, therefore, the goods and thé sale proceeds rightly passed to J. O. 
as. assignee; and further that the Court had-nat jurisdiction to declare tho rights 
of all” parti® as prayed, for that the cause of action did not wholly arise within 
the jurisdiction, and it was not shewn that leave had bedw granjod to institute 
the snit. ° 

‘Held, on appeal, the Court had jurisdiction to entertain tho suit, and the plaint 
sufficiently disclosed n cause of action. St. & Co. had a right to havo it trted whether 
they hadenn equitable charge upon the procogds for tho purpose of paying tho bills, 

an f 
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Tars was a suit by the plaintiffs who are merchants carrying 1868 
ou business at Glasgow against the defendant John Cochrane, Srexzixe 
official assignee of the Coug for the Relief of Insolvent Debtors, tienes 
described as official assighee of the estate of Balfour and Co.,. 
and Patrick JamedtRobertson and others, carrying on business ° * 
in London under the name of Small and Company, ° i 

‘Thg plaint was gs follows: : 

“ The plaintiffs, who were the owners of seventy-six bales of 
Turkey Yarn, sold the same to Balfour and Ço., merchants of 
Calcutta, and Small and Co., of London, drawing for the price 
thereof upbn Messrs. Small and Co., who accepted the plaintiffs’ 
drafts amounting in the whole to £5,118*11s. 11d., that the 
goods were shipped on-board certain Ships to be delivered to 
Balfour and Co., or their assignees; that, at’ the tinfe when the 
acceptances for the price of the goods were given, it was dis- 
tinctly agreed upon between the plaintiffs and Small and Co. and, á 
Balfour and Co., that the said acceptances should be met and 
paid out of the sale proċeeds of the goods which were thereupon 
specially appropriated thereto; that subsequently Small and Co. 
and Balfour and Co., respectively, suspended payment, namely in 
December 1866 and January 1867; that on the 7th of February » 

1867, Balfour and Co. filed their petition in the Calcutta Court for 
the Relief of Insolvent Debtors, having previously delivered 
twelve bales. of the Turkey Yarn per ship City of Raris to 
Messrs. Jardine, Skinner, and Co., and having „previously 
endorsed the bills of lading for the remainder of the said goods, 
and handed them over to Jardine, Skinner, and Co., who then 
had notice of the insolvent state of ‘Balfour and Co. and Small 
and Co., without any consideration, and without the consent or ° 
authority gf the plaintiffs, although the acceptances had not been 
met or retired, or the goods in any way paid for, nor have the 
acceptances go given by Small and Co. have since been met or 
retired, or the goods in any way since paid for by them f that the 
plaintiffs are informed, and believe that the proceeds arising from 
the sale of he Farn have been handed over by the firm of Jardine, 
Skinner, and Co. to the defendant Cochrane, the official assignge 
of the estate of Balfour and Co., who threatens and intends to 
apply the same in payment of the general body of sredigora of - 
é 
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Balfour and Co., without any regard to the plaintiffs’ claim, who, 


peers under the circumstances aforesaid, cubmit that they are entitled 
Coens: to receive the same. 


e “ The plaintiffs pray that the right of the parties to this suit 


* © may be declared; that an account may be@aken of wt has 


been recetved by J. Cochrane, in respect of the proceeds of 
such sale; and that J. Cochrane may be directed to pay to the 
plaintiffs what on taking such account may appear due to them 
in respect thereof, the plaintiffs being ready and willing and 
hereby offering to pay which, if any thing shall appear to be 
due to them in respect of the goods; that a proper person 
be appointed to r€ceive and collect all moneys arising from the 
sale of the goods; and “that, in the meantime, J. Cochrane 
may be re&trained by injunction from paying over the same or 
any portion thereof to any person except the plaintiffs, &c.” 


When the case came on for settlement of issues, 


Mr. Marindin (Mr. Woodroffe with him) for the official 
assignee, raised the following preliminary issyes: 

1. Whether the plaint and written statement of the plaintiff 
disclosed any cause of action? 

2. Whether they disclose any cause of action in respect of 
which the Court has jurisdiction ? . 

3. “Whether in the absence of any partner of the firm, Mr. 
Cochraney-as Official assignee of fhe insolvents, is not the proper 
person to administer the estate for the benefit of all concerned. 


Mr. Jackson (the Advocate General with him) for the plaintiffs, 
contended that the Court had jurisdiction to grant the relief 
asked for by the plaint, notwithstanding the absegce of some 
of the defendants; and that the agreement niia an equita- 
ble assignment of the proceeds of the goods, whigh was good 
against fhe official een 

o 

NORMAN, J., (after stating the plaint, &c.;eas above) con- 
tinued :—fn a case like the present, one naturally expects to find 
the sellers of the goods asserting a right against the vendees to 
stop the goods in transitu, No such claim is set up in the plaint 

r 
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or-written ‘statement; nor has it been suggested by the plaintiffs’ 
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counsel. Tam not asked to raise any issue on the subject, and Srzrume 
or e, . . . v. 
in fact it is admitted that there are circumstances which prevent Ooonraws. 


the plaintiffs from shaping ‘their case in that way. 

Upa the points ®ntended for by the plaintiffs, it appears to-me 
perfectly clear that the property in the goods vested b} the sale 
in Smell and Co. apd Balfour and Co. By. the contract alleged 
in the plaint, Balfour and Co., as purchasers of the goods, were 
owners, After the goods came to the possession of Balfour and 
Co., the plaintiffs could have had no right to interfere with their 
possession, or to prevent them. from selling the goode, and realiz- 
ing the proceeds. 

With regard to the argument thaf the facts stated in the 
plaint show an equitable assignment of the sale procéeds of the, 
goods, no doubt there are cases in which non-existing property 


is assignable in equity, as for instance the future cargo of a, 


ship—see Langton v. Horton (1). And here, if the facts stated 
in the plaint are true, and for the pregent they must be assumed 
to be so, as between Messrs. Balfour and Co. and the plaintiffs, 
the former may have been bound to ace that the acceptances 
should be met and paid out of the sale proceeds of the goods. 
I will suppose, for the purpose of this case, that the allegation 
that “ the sale proceeds were thereupon specially appropriated 
thereto,” may be taken to mean that there was by the esntract 
such an appropriation of the future sale proceeds,~that, if after 
selling the goods and receiving payment for the same, Balfour 
and Co. failed to place the money in the hands of Small and 
Co., to enable them to take up the acceptances, it would have 
amounted to a breach of trust on their part. However that 
may have heen as between Balfour and Co. and Small and Co., 
the joint owners of the goods, I entertain very great doubts, 
whether as between Balfour and Co. and the plaintiffs, such 
failure to apply the proceegs would have been any thing mort 
than a breach of contract. I need not, however, diseuss that 
point, becayse it‘has not been argued before me. The case has 
been argued upon the assumption that by the agreement, ag 
alleged ia the plaint, Messrs. Sterling and Co. are put in the 
Í (1) } Hare, 549. se 
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e 
position of persons having a charge of the proceeds of sale. 


Srertixa While not conceding that any trust existed, Mr. Marindin 


v, 
COCHRANE. 


e 


contended, that assuming the position of plaintifts to have beén 


ethat of equitable assignees, the goods and the proceeds of the 
* goods were in the order and disposition @ the insolv@nts at 


the time df filing of their petition. He referred to Freshney v. 
Carrich (1) and Spackman v. Miller (2). These cases ceytainly 
establish the position that the law will not sanction a person 
who has a*mortgage or charge on chattels, allowing the mort- 
gagor to remain in possession; that if the mortgagee or person 
having the charge or lien, by aredemise or othefwise, puts 
himself into a posftion in which he has no immediate right to 
the possession of the goofls, the goods will be deemed to be in 
the order ‘and disposition of the mortgagor in the event of his ` 
bankruptcy or insolvency. In the case of Moggard v. Machen- 
zie (3), a Scotch firm had a branch in London in their own 
name, conducted by a manager paid by salary, who was to have 
a lien on all goods consigned to him in respect of bills accepted 
by him on account of the firm. The firm having -become bank- 
rupt, the manager set up his lien. But the Court found that 
the goods were in the warehouse of the bankrupts—an estab- 
lishment carried on entirely by the’ ‘servants of the bankrupts ; 
the possession was that of the bankrupts, and that though they | 
were iaethe actual and corporeal possession of the plaintiff, still 
that such pogsession was the bankrupts’, and as long as the goods 
remained where they were, the plaintiff could not alter their 
position. On these grounds, the Master of the Rolls held, that 
the goods being in the possession of the baukrupts, were in their 
order and disposition, and therefore passed to the assignee. 

On the whole, I am of opinion that the proper inference from 
the facts stated in the plaint, is that the goods were the property 
of the insolvents; that if the contrary alluded to jn the plaint 
created ny charge on the proceeds in favor of the plaintiffs, the 
goods aml the proceeds of the goods came to the hand, and 
were in the possession, order, and disposition, oP the, insolvents, 
ag reputed*owners, with the consent of the plaintiffs; that the 


(1) 1H. & N., 653. (8) 25 Beuy., 493. . 
(2) 19 0. Be N. B., 659. 
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plaintiffs, as being entitled to a charge, must be deemed to be 1868 
owners within the meaning of that word in the 23rd section of Steere 
the Indian Insolvent Act; that the transfer to Messrs. Jardine, atta 
Skinner, and Co. being null and void under the 24th section of* | 

the sahe Act, fhe borses of Messrs. Jardine, Skinner, and , 

Co. must be treated as the possession of the insolvents; that 

as it is not allegedshat the consent of the owners ‘to the posses- 

sion by the insolvent was determined at any time before the . 
insolvency of Balfour and Co., and as I believe that such cop- 

sent could not have been determined, I must assume that such 

consent continued down to the'time of the presentation of the peti- 

tion. The result is that, in my opinion, the goods and the sale 

proceeds passed to the defendant, as assignee of the insolvents. 

I may add that so far as the plaint merely seeks a der 
claration of the rights of all the parties, this Court has no A 
jurisdiction, because the cause of action did not arise wholly» 
within the jurisdiction of this Court. The defendants, Messrs. 
Small and Co., do not residé within the jurisdiction, and it has 
not been shown that leave was given to institute the suit in 
tlis Court. 

That is the first prayer in the plaint. The second is, that an 
account be taken of what has been received by the defendant 
Cochrane in respect of the proceeds of the sale; and that Mr. 
Cochrane be directed to pay to the plaintiffs, or their attérneys, 
what shall appear to be due to them in respecfOfthe goods, ee 
and thé prayer for an injunction is in similar terms. These 
prayers do not seem warranted by, the facts stated. If the 
plaintiffs have any right it would seem to be a right to have the 
proceedsgpplied in payment of the bills, which is a very dif- 
ferent matter from a right to receive the money, or any part of 
it themsdfves. 

As I am of opinion that the plaint does not disclose, a good 
cause of action, it is not necessary to try any issues Sof fact, 
The suit will be dismissed with costs on scale 2. ° 


From this decision the plaintiffs appealed on the followiny 
grounds:° 


1. That the plaint disclosedes cause of action, and thht the 
$ s T—65 
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Court ought to have settled the issues and tried the case on 
the merits. 

2. That the Court had jurisdiction, to make the declaration 
*of right asked for by the plaintiffs. 

3. That the goods in the plaint mentiofed were notin the 
order and disposition of the insolvents, with the consent of the 
true owners, within the meaning of the Insolvent Act. œ 

4, That the plaintiffs were entitled to a specific equitable 
charge which was valid as against the insolvency, and they had 
a right to enforce such’ charge by regular suit as well as by 
petition in the ihsglvency. s i 


The <Adyocate Giral (Mr. Jackson with him) for the ap- 
pellants. =l submit ‘that the Court has jurisdiction to entertain 
this suit, and that the plaintiffs have aright to have the case 
tried on the merits and a declaration of the rights of the parties. 
If the Court has not jurisdiction, there would be a total denial 
of justice, as the plaintiff would have no remedy. The proceeds 
of the goods are here in the possession of, the defendant, the 
official assignee, and all that we ask the Court to deal with is 
jurisdiction of the Court, and the plaintiffs’ wish to have an oppor- 
tunity of establishing in evidence that the facts alleged in the 
plaint did exist, and to get an injunction in the meantime to 
prevent the official assignee from parting with the proceeds of 
the goodss“f* contend that this Court as a Court of equity haa 
power to grant this. Where parties are out of the jurisdiction, 
the practice of the Courtg in England is to make an order as 
to the rights of those parties who appear, saving the rights of 
the absent parties, Willats v. Busby (1); Powell v. Weight (2). 

The plaintiffs sold goods to Small and Co. and Balfour 
and Co., and drew. bills for the price on Small and Co., which were 
accepted by them; and there was a special agreerfent between 
tfie three firms, by which the proceeds of the goods when sold 
were sp&ially appropriated to the payment of the bills. This 
special appropriation gave the plaintiffs a lien on tle proceeds 
of the goods, and until such lien is satisfied, Balfour and Co. can 
have no claim on the proceeds. This is an equitable lien; and has 

(1) 5 Seay.,°198, per Langdale, M. R.  @ (3) 7 Beav., 444. 

a L 
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š iothing to-do with Common Law lien, the chief characteristic 1868 
“of which is possession. As an example of this kind of lien being Sreruine 
/ forced, see Payne v. Hormby (1). Contrary to this equitable ooonmnans. 
assignment, the goods or *proceeds could never have been in, 
the orger and dispagition of Balfour and Co., with the consent of e e 
the true owners. There is no decision that the persons by ° 
whom the goods were specifically appropriated sare to be con- 
sidered as the trud owners under section 23 of Insolvent Act 
The effect of such a decision would be to do away with equit- e 
able assignment, and if it is to be held under that section that 
a special appropriation of property will not take it out of the 
order and disposition of an insolvent, them that does away 
with all the cases in which it has beén held that an equitable 
assignment is good, Inman v. Clare (2) and Buen v. Car- 
valho(3). It is not necessary to an equitable lien that there 
should be actual possession, for a mortgagee has a good 
lien on mortgaged property, although he is not in possession, 
Flory v. Denny (4). The title of an assignee to property 
cannot be made out, if there has been any epecial appropriation ; 
that does away with any question as to order and disposition, 
ex parte Geaves(5). The case ought to be sent back to be tried . 
on the merits. 

As to the effect of the order of the Insolvent Court, see 
the following cases: Ex parte Barclay (6), Morris v. Cangon (7), 
Mather v. Lay (8). [Puacock, C. J., referred.to the judg- 
ment in Llewellyn v. O’Dowda (9).| a 


« 


Mr. Woodroffe (Mr. Marindin With him) for the official 
assignee,—The plaint does not show any cause of action. It is $ 
allowed that the goods were paid for by bills only, and not in 
any other way; but there is nothing to show that the bills have 
not been taken up and paid by Small and Co., the acceptors ; 
nor is it shown either in the plaint or written statement that the 


x A Ld 
(1) 25 Beag., 280° (6) 5 De. Gex., M. & Q., 403 
(2) Johnson, 778, per V. C. Wood. (7) 31 L. J., Ch, 425. « ° e 
(3) 4 M. & Cr., 690. (8) 2 J. & H., 374. ° 
(4) 7 E2., 581, (9) Taylor, 169, : X i 
(5) 8 De, Gex, M & G., 291, N eine A 
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bills even did come into the hands of the plaintiffs so as to give 


pisang them a claim under them, so that it does not appear that they 
Coonan, Can bring this suit. The Court has no jurisdiction to declate 


ethe rights of the parties in this suits or to make an injunction, 


* © The cases referred to by the Advocate Geypral are noty appli- 


~ cable, They. are cases which would apply under the law of 


the old Supreme Court for parties out of the jurisdiction, but 
they have no reference to this Court, the procedure of “which 
is governed by Act VIII. of 1859; and neither in that Act 
nor in the Charter is apy provision made for this case. The 
Charter says, the Court has jurisdjction where the parties are 


‘all in the jurisdicti®n, and in this case they are not so, nor did the 


whole cause of action arist here, Feda Hossein v. Syedunissa (1). 


' The Comt cannot make a decree binding the interests of 


Small and Co. ; what ought to be done would be to bring another 


„suit with leave of the Court. In the case of Willats v. Busby, 


it was not sought to bind the interests of absent parties. 

This is a simple case of selling to Small and Co. and Balfour 
and Co., and a contract to pay by bills, instead of cash. It 
is not a case of equitable assignment, Morrell v. Wootten (2). 
See the two classes of equitable assignment laid down by 
Sir J. Romilly, M. R., in that case (3). The present case 
comes under neither of those classes, it is merely an agree- 
ment e pay something which is to accrue at a future time, 
[PEACOCK & J.—As to an assignment of what does not: 
exist, Langton v. Horton (4), the Advocate General referred 
to Holroyd v. Marshall (5).| But here there were two things 
wanting to make a good Sssignment. No consideration passed 
between the parties at the time of the agreement, and no 
act was subsequently done to confirm it between the assignor 
and assignee, so that, at any rate, this assignment cannot 
bind third parties. If this was an assignment, it was a 
ntortgagé of the goods for the extent of the purchase-money, 
and* moygaged property is always considered to be in the 
order and disposition of the mortgagor: In*Re ggabeg (6). 


u) 1L J., N. S., 80. (4) 1 Hare, 549. 
(2) 16 Beav., 197. (5) 10 E. L. C. 191. ° 
(3) Id 202.6 i © 2 I J, N. 5., 340. 
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The lien on goods may he lost on the insolvency of ‘a person 
in actual possession, ex parte Wade (1). There the insolvents 
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dealt with the goods as their own, and it is not alleged that there cogmann. 


were any marks showing that they belonged to any one else. 


Balfoyr and Co. Qeld themselves not as ostensible owners of.. 


the goods, and the goods must be considered to be to third 
persons in their order and disposition: Es paris Enderby (2), 
Smith v. Watson’ (3), where there was an express agreement to 
the contrary ; also Spackman v. Miller (4). I submit that this 
appeal ought to be dismissed. 

Mr. Marindin on the same side.—Leave of the Court ought 
to have been asked before this suit was brought: Sheikh Abdul 
Hamid v. Promothonath Bose (5). See the 12th seetion of the 
Charter, 1865. “There is nothing to show that the bills are now 
unpaid by Small and Co. There is no sufficient agreement 
shown for a specific appropriation. In the Court below, the 
Counsel for the plaintiffs admitted that they did not allege any 
other specific appropriation than as appears in the plaint. 
[Pgraococg, C. J. They merely say there was a specific appro- 
priation by an agreement not set out]. All the cases cited in the 
Court below were cases in which the goods were in the hands 
of third person, and are different from the present case.’ Such 
was the case of ex parte Copeland(6) and ex parte Presgott (7). 
There is a distinction between goods shipped tg third person 
abroad, and goods remaining in the possession of one among 
several partners The cases of ex parte Browne (8) and ex parte 
Imbert (9) do not apply to this ce. None of these decide 
` that any specific lien was given on the goods. It would be against 
the Insolvent Law if such a charge was binding against the 
. general creditors; Hoggard v. Mackenzie (10). The goods were 
in the order, and disposition of Balfour and Co., although in 
possession of Jardine, Skinner, and Co.; for under 23m1 sectien 
of the Indian TENOR “Act, actual possession is not yccessary. 


(1 Buck s6s.°" (6) 3 Dea. & Ch., 199. 

(2) 2 B. & O., 389. (7) Id., 218, 

(3) 2 B. & C., 401. (8) 3 Dea., 91. 4 
(4) 12 Ê B, N. S., 659. (9) 1 De, Gex & J., 152 

(5) 1 E J. N. 8., 218. : e (10) 25 Beav, 493. > œ 
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Where an execution was levied, and the ‘Sheriff was in possession 


Srentine of goods for a third party, the goods were held in the order and 
Pines disposition of the insolvent, Barrow v. Bell (1). , 


© The following judgments were delivered by i 
¢ 
Pracoax, C. J.—It appears to me that the decree in this 


case dismissing the suit must be set aside. The cause was set 
down for the settlement of issues, and it was then contended on 
the part of the defendant that as the plaint did not disclose 
any cause of action, it was unnecessary to try any issues. The 
learned Judge adopted | that view, and instead of settling the 
issues to be tried determined upon the facts appearing upon the 
plaint that the plaintiffs had no cause of action, and that the suit 
ought to bedismissed. 

° The plaintiffs allege that they were the owners of certain 
goods, and that they sold the same to Messrs. Balfour and Co., 
of Calcutta, and Messrs. Small and Co., of London; and that 
they drew for the price of the goods upon Small and Co., 
who accepted their drafts, and that the goods were delivered 
to Messrs. Balfour and Co., in Calcutta.* They then allege 
that it’ was distinctly agreed between the plaintiffs and the 
said Messrs. Small and Co. and Messrs. Balfour and Co., 
that the said acceptances should be met and paid out of 
the precgeds of the sale of the said goods which were there- 


. upon specially appropriated to the payment of the bills. The 


plaintiffs do not profess to set out the contract in the very 
words of it (whether it was in writing or merely by words of 
mouth); and I, therefore, ufiderstand the allegation to mean that 
the proceeds of the goods were by the terms of the contract 
specially appropriated to the payment of the bills; and that the 
allegation that it was not meant (as contended in argument) to bea 
conclusion or inference of law to be drawn from the facts alleged. 

al see nothing illegal in such a contract, and nothing to prevent 
it, ift wgs made from vesting in the plaintiffs an equitable 
right to have those proceeds applied to the payntfent of the bills. 
The facts *of this case are not precisely the same as those in 
Inman and Clare (2), but I am of opinion that the pyinciples 

qa) jE. & B., 540. . (2) Johnson, 769. 
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laid down in iat case apply to the present, and show that the 
cpntract created an equitable charge upon the proceeds. 

Up to this point I have been speaking only of the rights of 
the plaintiffs with regard to the proceeds, if Messrs. Balfour 
and ©. had not Become insolvent. It is necessary to consider 
whether insolvency has affected the case ; whether, the plaintiffs 
notwithstanding the insolvency have a right to Rave those pro- 
ceeds applied in payment of the bills; and whether they are enti- 
tled to maintain this sujt in the form in which they have framed 
it, and against the parties who have béen made defendants. 

Two of the members of the firm of Messrs. Balfour and Co., 
who were out here, and who had the goods in their possession, 
took the benefit of the Insolvent Act in Calcutta, and their 
petition was dated the 7th February 1867. The plaintif 
allege that, previously to their presenting that petition, they had 
delivered 12 bales of the goods to Messrs. Jardine, Skinner, and 
Co., and had endorsed and made over to the same firm the 
remainder of the goods. They say that this was done without 
consideration, and, that Messrs. Jardine, Skinner, and Co. had 
notice of the insolvent state of Messrs. Balfour and Co., and 
that they, the plaintiffs, are informed and believe that the pros 
ceeds arising from the sale of the goods have been handed over 
by Jardine, Skinner, and Co. to John Cochrane, the official 
assignee, under the insolvency, and that he intends to apply the 
same in payment of the general body of creditors. . 

Now, there is no doubt, that, according to that statement, the 
money which forms the proceeds pf the goods is here. Mr. 
Cochrane resides within the jurisdiction of this Court; and, 
therefore, if the plaintiffs have a right to have the proceeds 
applied to the payment of the bills, their cause of action as 
against Mr. Cochrane to compel him so to apply them arose 
within the jerisdiction of this Court, and is maintainable against 
Mr. Cochrane, who residas within that jurisdiction. 

But the plaintiffs have also made the members of the firm of 


Small andeCo.} “who do not reside in Calcutta, defendants i in the 


suit; and they ask to have the rights of the parties to the suit 

declared? It is contended that they cannot do this as against 

the firm of Small and Co., inagmuch as they are mot resident 
Kd 
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within the jurisdiction of this Court, and the Court has made no l 
order that the cause of action against those gentlemen should be 


tried here. If the plaititiffs have a charge upon the nocia fae 


‘notwithstanding the insolvéncy of Messrs. Balfour and Co., one 
of the rights of the plaintiffs is to have it deffared that thé funds 
in the hands of Mr. Cochrane are liable to be applied’in taking up 
the bills. That was the decree made in Znmay and Clare ¢1), to 

which I have referred. They also ask that Mr. Cochrane should 
render an account,‘and should be directed to pay to them what 
upon the taking .of*that® account should appear to be due to . 
them. There is no allègation ‘in the plaint that the plaintiffs 
have parted with ‘or are not the holders of the bills; and if not, 
they are entitled to have it declared that the money is liable to 
take up the bills, and that Mr. Cochrane should apply them 
accordingly ; and ever if they have parted with the bills, they 
may still have a right to have the proceeds applied to take them 
up. It is not because they may have asked too much that their 
suit should be dismissed altogether. It, therefore, appears to me 
that the suit ought to go on for the purposeof trying what the 
plaintiffs’ rights are as against Mr. Cochrane with regard to the 
monies in his hands. The plaintiffs algo ask for an injunction 
against Mr. Cochrane, and they may be entitled to an injunction 
to restrain him from paying over the monies to the general body 
of credftors of Balfour and Co., and they have a right to have 


‘the suit triet” with reference to their claim for injunction, when 


they ask that the rights of the parties may be declared. I do 
not understand them to ask for relief against Messrs. Small and 
Co., or that the rights should be declared as between Mr. 
Cochrane and Messrs. Small and Co. ., with regard to any sur- 
plus, if any, which may remain after the plaintiffs’ rights have ` 
been satisfied. Buteven if they do, that would not prevent their 
suit from „going on as against Mr. Cochrane in respect of the 
rights which the plaintiffs have against him. Messrs. Small 
and Co.*are made defendauts, in order that they may have an 
opportunity, if they please of coming in, and showiute that by 
the terms of the arrangement the plaintiffs were not entitled to 
e a l (1) Johnsog, 769. 
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have the proceeds, which ‘are in the hands of Mr. Cochrane within 
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‘the jurisdiction of this Court, applied in satisfaction of the Brenna 


bills, The defendants who reside out of the jurisdiction may Cocinan. 


appear, if they think fit, and may begheard. 


The learned Judge has stated that the plaintiffs have not e» 


asserted any, right to stop the goods in transitu, But that I 
apprehend is no answer to his claim, if he has the right to have 
the proceeds of thèse goods which have reached their destination 
and þeen sold, and of which the proceeds are now in ethe hands 
of Mr. Cochrane, applied in discharge of the bills. The learned 
Judge does not, as I understand his judgment, expressly decide 
that the plaintiffs have not the right to have the money so 
applied by virtue of the contract, although he seems to think 
that the non-application of the proceeds in that maaner would 
merely amount to a*bréach of contract on the part of Messrs. 
Balfour and Co.; and that it did not confer on the plaintiff such 


an equitable interest in the proceeds as would entitle them to 


have them so specifically applied. He says: “I will suppose, for 
“ the purpose of this case, that the allegation that the’sale proceeds 
« were thereupon specially appropriated thereto may be taken to 
* mean that there was by the contract such an appropriation of the 
<: future sale proceeds, that if after selling the goods and receiv- 
“ing payment for the same, Balfour and Go. failed to place the 
“ money in the hands of Small and Co., to enable him tọ fake up 
“‘ the acceptances, it would have amounted to a breach of trust 
con their part. However that may have been as between 
“ Balfour and Co. and Small and Co., the Joint owners of the goods, 
“ I entertain very great doubts whether as between Balfour and 
“ Co. and the plaintiffs such failure to apply the proceeds would 
“have been any thing more than a breach of contract. I need 
“not, howewer, discuss this point, because it has not been argued 
“before me.” 

The plaintiffs’ case is that these bills, which had bees accepted 
by Small and Co., were, by virtue of a contract with them, ¢o be 
paid out of the‘proceeds of the goods; and that they did not 
look merely to the personal responsibility of the s#cceptors of 
the billa, but also to the security of the proceeds of the goods 


which they sold upon the faith of having the proceeds applied 
7. U—5 
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in discharge ‘of the bills. The learned J udge after adverting 


pimay to this part of the case, finally, as I understand, disposed of the 
Coommane, Case upon the ground that at the time of their petition Messit. 


Balfour and Co. had thesẹ goods in ¢heir order and disposition, 


* © as reputed owners, with the consent and permission of thg plain- 


tiffs, or that they .had taken upon themselves the sale, alteration, 
or disposition thereof as the owners. : 

It is clear that, according to the plaintiffs’ "statement, Messrs. 
Balfour and Co. had, before the petition to the Insolvent Court, 
transferred to Messrs. Jardine, Skinner’, and Co., a portion of the 
‘goods and the bills of lading of tho residue. The goods were 


* not the plaintiffs’ goods. They had been sold upon the terms 


that the sale proceeds shotld be applied in discharge of the bills _ 
given in papment of the purchase-money. Messrs. Small and Co., 
the acceptors, have stopped payment. The plaintiffs do not 
claim that the goods were their goods, and, therefore, as to the 


goods themselves, the question of order and disposition does not 


arise. The plaintiffs’ claim is merely to a charge on the proceeds 
of the goods when sold, for payment of the bills; and the ques- 
tion is whether those proceeds were in the order and disposition 


e of Balfour and Co. at the time they presented their petition. 


The learned Judge seems to have thofight that because the 
plaintiffs alleged in their plaint that Balfour and Co. voluntarily 
transfeyred the goods to Jardine, Skinner, and Co., such transfer 
was fraudulent and void under the 24th section of the Insolvent 
Act; and “that being void, the goods were in the order and disposi- 
tion of the insolvents“at the time of their insolvency, and the 
plaintiffs thereby lost their equitable charge upon the proceeds 
as against the inaolvents. It appears to me that the effect of the 
24th section cannot be brought to bear upon the 23rd section, 
with reference to the question of reputed ownership. Suppose 
Balfour and Co., at the time when they handed over the goods 
tœ Jardine, Skinner, and Co., informed them of the real state of 
facts or that the plaintiffs had stipulated that the proceeds should 
be applied in discharge of the bills, would the geods or the pro- 


° ceeds have then been in the order and disposition of the insolvents 


at the time of their petitioning? Or would Jardine, Skinner, and 


Co. haye been justified under these circumstances in paying the 
x s 
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proceeds to Balfour and Co., or to their assignee. I put this 1868 
merely to show that, upon the face of the plaintiffs’ own plaint, Sinpnna 
they do not, by the allegation that the goods were handed over to Set dea. 
‘Jardine, Skinner, and Co.$admit that the goods or the proceeds. 
were ig the order agd ‘disposition of Balfour and Co. at the time 
when they presented ‘their petition. It appears to me,*therefore, 
the plaintiffs’ suit ought not to be dismissed upon the ground 
that, upon their own showing, they had lost the right to have 
the proceeds of the goods applied for the purpose of ‘taking up 
the bills, by reason of their haying admitted that the goods were 
in the order and disposition of Balfour and Co., The plaintiffs 
have aright to have it tried whether they Rave an equitable ° 
charge upon the proceeds for the purpose of paying the bills, 
and the defendants have a right to have it tried whether the 
goods or the proceeds were in the order and disposition of Messrs. 
Balfour and Co. It is unnecessary for us to determine those, res 
questions now; and, in fact, we have not the means of doing so 
until the facts of the case have been investigated. All that we 
can do is to reverse the decree, and to remand the case for the 
purpose of having the proper issues settled, and the case tried 
upon the merits. $ 
* All the costs arising out of this appeal must be paid to the 
plaintiff, appellants, according to scale No. 2. The costs of the 
suit, in the first Court, must be refunded to plaintiff, if, as 
alleged, they have paid them. - 


Marxsy, J.—I only wish to add a few words. It seems to 
me on the first ground of appeal that the plaint does sufficiently 
disclose a cause of action, although it does not state all the facts. 
On the second ground, as to the jurisdiction of the Court, I ° 
concur in the opinion of the Chief Justice. On the third ground, 
as to whether the plaintiffs are entitled to have the proceeds of 
the sale of the goods applied’ to the payment of the bills, or 
whether the goods were inthe order and disposition of ° Balfour 
and Co. at the time they presented their petition of inaslvency, 
these are qyestiofis of fact to be tried in the cause, and on them 
I reserve my judgment. é 


Attorneys for appellants : Messrs, Barrow, Sen, and Watson. 
Attorneys for Mr. Cochrane, Messrs, Hatch and Hoyle® z 
h came 
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Before Mr, Justice Phear and Mr. Justice Macpherson. ? 
1868 y 
July’ 29. ° Ix ez GHOLAM RASUL KHAN anp ANOTHĖR, INSOLVENTE. 


ee 


s ` 
° Petitiongof Appeal—Sec. 73, Insolvent Act (11 and 12 Vic., c. 21.) 


A Commissionof has no power, under sec. 73 of the Insolvent Act, to oxtend the 
time for presenting a petition of appeal from an order of the Insolvent Court. 


Tars was an appeal from an order of Markby, J., sitting as 

a Commissioner of the Court for the relief of insolvent debtors, 

e dated the 30th ôf May 1868. On “30th June 1868, the inzol- 

vents obtained an order from the Commissioner, granting one 

week’s further -time for the purpose of presenting their petition of 
appeal. The petition was filed on the 2nd of July 1868. 


* Mr. Woodroffe, for opposing creditors, applied that the appeal. 
should be dismissed, on the ground that the petition had not 
been filed within the time allowed by the 73rd section of the 
Insolvent Act, which limits the time for filing such petition to 
one calendar month from the date of the order of the Com- 
missioner. 


Mr. Lowe for the insol vents, 
The judgment of the Court was delivered by 


Puesr, J.—We think that the objection raised by Mr. 
Woodroffe must prevail. It seems to us, that the words of the 
73rd section, which give'an appeal from any order or proceeding 
° of ‘the Insolvent Court, give that appeal only when the petition 
of appeal is presented within one calendar month from the date, _ 
of such order or proceeding. The Commissioner hagno power to 
extend the time for appeal. This petition, not having been pre- 
sénted within the time allowed by sectjon 73, must be dismissed, 
and ‘the decision of the Commissioner must be held to be final. 
We express no opinion’on the merits of the case? e 


j Attorneys for insolvents: Messrs. Stach & Co. 


. Attérnefs for opposing creditoys: Mr. Carrapiet. 
on : À 
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A . 
Before Sjr Barnes Peacock, Kt., Chief Justice, and Mr, Justice Markby. s ii 
s e : 


1868 
COLLIE, Arprruant, v COCHRANE, Rusroxpewr. Jute $ $17. 


Jurisdiction— Cause of Action —Lien—Specific Appropriation—Tusolvene y— 
Order and Disposition. 


C. & Co., merchants, carrying on business at Manchester, brought h suit agninst 
J. C., official assignee, who resiticd in Oaleutta, ag assignee of the estate of B. & Co., 
merchants, carrying on business at Oalentta, and S. & Co, and McO. and others, 
merchants, carrying on businéss in” London and Glasgow réspectively. C. & Co., 
alleged, in their plaint, that under an arrangement with B. & Oo. and 8. & Co., 
they shipped, on the joint account of the three firms, goods to B. & Co., at Calcutta, 
drawing for the price on 8S. & Co., who accepted their drafts in respe@t thoreof ; that 
C. & Co. had a one-third share in the above joint accounts; S. & Co. had a one- 
third share, and B. & Co. and M: & Co. bad a one-third share between them ; . 
~ that the whole of the goods were purchased and paid for by C. & Co.; that at the s 
time the acceptances wore given, it was distinctly agreed upon by all the parties that 
the bills should be met and paid out of the sale ‘proceeds of tbe goods, “which 
were thereupon specifically appropriated thereto ;” that 8. & Co., subsequently, sus- 
pended payment in Decomber 1866, and B. & Co., in January 1867; that in 
February 1867, B. & Co. filed their petition in the Court for the Relief of Insolvent 
Debtors at Calcutta, having previously sold a portion of the goods, aud delivered 
the romainder to J. S. & Co., as agents, for sale on account of C. & Co., and the 
other partis interested, J. S. & Co. being instructed by B. & Co. to hold the same 
to a separate account of B. & Co. ;, that J. S. & Oo. had recoived thg procceds of 
the sale.of the whole of the goods ; that the proceeds arising from the sale hnd been 
handed over by J. S. & Co. to J. O, who threatened and intended to apply the same e 
in payment of the general body of creditors of B. & Co. C. & Co. prayed that 
the rights of the parties to the suit might be declared; that an account might be 
takon of what had come into the hands of J. Œ in respect of the goods; that J. C. 
might be declared answerable to ©. & Co. for the amonnt which should be fonnd 
to be due to them on such acconut; ; that C. & Co. might b& declared entitled to the 
sun so found due for the price of the goods and other payments made by them 
‘on acconnt of tho goods; that J. ©. might be directed to pay to C. & Oo. what 
should be found to be dne to thom on taking an acconnt; that the proceeds might be 
directod to be’ paid amongst the parties to the suit, according to thgir respective 
shares and interesta therein ; andbthet, in the meantime, J. C. might be restrained, by 
injunction, from paying over the same to any one except C. & Co. ® On the case 
coming on fag settlemont of issues, the suit was dismissed by Norman, J., om the 
ground, that the Court had not jurisdiction to declare the rights of pafties as prayed, 3 
and no cause of action was disclosed against the official assignee. 

Held, on appeal, tho Court had jurisdiction to entertain the snit, and the plaint 
sufficiently disclosed e cause of action.gC. & Co. had a right to have thé question P 
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« 
tried whether, by the alleged arrangement, the procceds of the goods wero specifically 
appropriated to payment for the goods, and the Court had clearly jurisdiction to 
compel J. C., the official assignee, to apply dhe proceeds, ns far as they may havé 


been specifically appropriated. 
e 


THIs was a suit by the plaintiffs, tho members of the §rm of 
Alexanders Collie and Co., carrying on business at Manchester, 
against John Gochrane, the official assignee of the Court far the 
Relief of Insolvent Debtors, described as official assignee of the 
estate of Balfour and Co.; and the members of the firm of 
Small and Co., carrying on business In London, and C. G. 
McClelland and, others, carrying on, business in Glasg8w. 

The plaint was ds follows: f l 

« The plaintiffs entered fhto an arrangement with the firm of 
Balfour and®Co. and Small and Co., to ship, on the joint accounts 
of the plaintiffs: and the firm of Balfour and Co. and Small 
and Co., large quantities of prints to the Calcutta firm of 
Balfour and Co., the plaintiffs drawing for the price against the 
shipment on Small and Co., who were to accept the plaintiffs’ 
drafts in respect thereof. 

* The plaintiffs, Collie and Co., had “onctihird share in the 
above joint accounts ; Messrs. Small and Co. had one-third share, 
and Balfour and Co. and Messrs. McClelland and Co. had 
a one-third share between them. The plaintiffs, in puzsnance 
of the alsove arrangement, purchased and shipped, at various 
times, the following goods (specified) to Messrs. Balfour and Co., 
and drew upon Smalland Co., for the price of the aforesaid 
goods, who duly accepted - the plaintiffs’ draft. The whole of 
the goods were purchased and paid for by the plaintiffs, Collie 
and Co., out of their own funds. At the time the acceptances 
were so given, it was distinctly agreed upon, between the plain- 
tiffs and the other parties to the transaction, that the said 
acceptances should be met and paid out of tho said, proceeds of 
thë said ‘goods, which were thereupgn specially appropriated 
thereto. e 

“The firms of Small and Co. and Balfour and Cð., respectively; 
suspended payment in the months of December 1866 and Janu- 
ary 1867; and on the 7th February of the last mentioned year, 
the fina of*Balfour and Co. filed their petition of insolvency 

e 
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in the Calcutta Court for the Relief of Insolvent Debtors, having 
previously sold a portion of the said goods in the bazar for 
prices aggregating the total of Rs. 34,172-7-3, threugh their 
Banian, Prankrishna Bdge, and delivered the remaining goode 
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at that time unsodd to the firm of Jardine, Skinner, and Co., ° 


as agents, for sale on account of the plaintiffs and the other 
parties interested as ‘aforesaid. -And Jardine, Skinner, and Co., 
who received the said price or sum before the insolvency of 
the firm of Balfour and Co., were instructed by them, on the 
lith of January 1867, to hold such price or sum to a separate 
account of Balfour and Co..- e 

“ The plaintiffs charge, that the said John Cochrane, official 
assignee, as assignee of the estate of Balfour and Co., has 
received the said sum of Rs. 34,172-7-3, from the aforesaid 
Prankrishna Bose, and the plaintiffs also charge that the said 
John Cochrane, defendant above-named, has received the pror 
ceeds of the goods come to the hands of Jardine, Skinner, 
and Co., as aforesaid, and the said John Cochrane threatens 
and intends to apply ‘the proceeds of the said goods to the 
payment of the general body of creditors of the estate of 
Balfour and Co. ~The plaintiffs pray that the rights of the 
parties to this ‘suit may be declared; that an account may 
be taken of what has come into the hands of the said John 
Cochrane in respect of the above-mentioned goods, “ahd that 
the defendant, John Cochrane, may be detlared answer- 
able for the amount which shall be found.due on taking such 
account; and thatit may also be geclared, that the plaintiffs 
are entitled to be paid, in the first instance, out of the said 
proceeds, the amount which shall be found due on taking such 
account for the price of the goods and other payments made 
by the plaintiffs on account of the said goods, and that the 
said John Gochrane may be directed to pay to the plaintiffs 
what shall, upon such agcount, be declared to be due to them, 
and that the surplus proceeds of sale may be directed to be 
paid amongst file plaiutifs and defendants, according to their 
respective shares and interests therein, and that the said John 
Cochrane may, in the meantime, be restrained, under the order 
and injunction of this’ Hon’ble Court, from payifg dver the 
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snid proceeds, or any portion thereof, to any person or persons 
whatsoever, save aud except as hereinbefore prayed, and from 
in any way dealing with the same to the projudjce of the plain- 
‘iffy’ right therein, and for such furthêr and other relief as to 


* this Hon’ble Court may seem fit.” ° ° 


The following letters were set out by the plaintiffs in their 
written statement : i 3 ° 
. 12, LEADENHALL STREET, 
. Lonpvon, 22nd February, 1866. 
e 


Messrs, À, Corum AND CO. 
Manchester. 


Dear Smw,—Adverting to general interviows and correspondence 
on the subject, we understand the following to be particulars of the 
arraugoment arrived at as betweon Mr. Lewis Balfour, on behalf of 
Balfour and Co., Calcutta, and your good selves, in regard to the prepara- 
tion and shipment of prints to that firm. 

Ist,—That nll the parties interested should be Messrs. Balfour and 
friends to the extent of two-thirds, and Messrs. A, Collie and Co. to 
that of the romaining one-third. 

2nd.—That Balfour and Co. should farnish designs from Calcutta, 
and that any that may be suggested here, shall, as a rule, be in the first 
instauce, referred out for export. i ° 

8rd.— Fat you shall purchase the goods in ihe Grey on the most 
favorable terms on behalf of the concerned, giving them the benefit of 
Fents and all other usual advantages; employ efliciont parties to propare 
the designs; have the goods printed, calendered, packed, and forwarded, 
receiving a commission of 2% pér cent. 

4th.—That tho designs shall be copyright property of this account, 
and shall be employed for no other purpose, as similar goods sent to 
Bombay would clash in the Up-country markots. 
` 5th—That the account shall be financed for by your drawing on us 
at six months’ sight, and re-drawing till proceeds be omitted from 
Caleytta. Said drafts to include all charges, and you are to engage to 
keep us fræ from cash advances. Wo to effect i insurayce, i to receire 
from the congerncd a commission of 2 por cent. 

6th.—Tho goods, in all practicable cases, to be sold bofore arrival. 

Tth.—The remittances to be specially in Bank Bills, and ag’such are 
received? the heceptances current in reapoct of goods so remitted for to 
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be taken out of the circle under rebate, when they can be followed, an 
arrangement as agreeable to us as it can be to you, each shipment to 
be closed separate] , 

8th.—Balfour a Co. toweceive a commission on sales, remittances, 


&c., of 6 per cent. from which they engage with Messrs. McClelland 


Bros. and Co., who take an interest in the account, to remugerate them 
in the way of return commission. ° 

9th:-—We believe*Messrs. Balfour and Co.’s original recommendations 
reached a total, for the year, of about £15,000, but we understand from 
Mr. Balfour, that with refewence to the advanced ‘rate, ho is disposed, 
this year, jo make a considerable reduction in the extent of goods to 
arrive in season, which we think’ prudent. * 
_ We shall be glad to learn that the above meets your views of the 
case, and that you confirm it accordingly. . 

(Sd.) Sart & Co. . 


; MANCHESTER, 24ih February, 1866 
MESSRS. SMALL AND Co., 


London. 


Drar Sms,—We duly received your favour of yesterday, embodying 
the several conditions to be observed in the conduct of the proposed 
joint account. Mr. Balfour and friends two-thirds, and ourselves one- 
third, for Prints to be shipped to their Calcutta firm, all which we 
confirm; but propose, however, to add to clause 7, that your advance 
acceptances are to be lodged or disconuted by us with our bgugers here 
or in London, in our option, and for the Secretary of the Bank; ‘and g 
reason for getting the‘paper cheaply discounted, the consignees will be 
instructed to remit specially all proceeds of the sales to such bankers, 
who will return your acceptances under eebate, if not matured, as speci- 


fied in your letter. 
(Sd.) A. Corrie & Co. 


f Lonpon, 26th February, 1866. 
Messra A. CoLLIE anp Co, 


Dear Sms—This morning we are favored with yours of the 24th, 
confirming our respects of 23rd instant, in reference to tle proposed 
operation %0 our Calcutta friends, Messrs. Balfour and Co., with«ome | 
amendments as to the working of the finance ‘connected with the trgns- 

action, Yiz., that you do the necessary discounts with your bankers, and 
that the remittances specially mage for proceeds of shipracniseshall be 
@ 
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sent direct to such Bank. Wo ourselves shall mako no objections to such 
n course, but we would stipulate ‘that, on the other hand, the Bank shall 
address us engaging to carry out the understanding sketched by you, 
viz. to renew your drafts upon us, on certaig terme, tof at least 12 months, 
from date of shipment, and on receipt of remittances for eagh shipment 
shall give gp to us our acceptances against same, accounting to us for 
any balance they may have in hand; nnd we for the concerned, in liko 
manner, engaging to repay any deficiency that maysarise, such sh!pment 
being kept and closed by itself, and no running account current be upon 


mixed, but distinct slfipments, * 
° (Sd) Satann .& Co. 
° . SSS seen í m 
7 27th February, 1866. 


MESSRS SAMLL AND Co. 


Dear Sms;—We are in receipt of your favour of yesterday, and 
duly note that you make no objection to the amendments proposed by 
us in our letter of the 24th instant, respecting the working of the 
finance connected with proposed operations between Mr. Balfour and 
friends and ourselves, on the following, viz.: that the Bank ghall address 


you, engaging to renew our drafts upon you ov cerfhin terms, for af least - 
. 12 months’ sight from date of shipment, and on receipt of remittances 


for each shipment shall give up to you your acceptances against same, 
accounting to you for any balance they may have on hand; and you in 
like manner engaging to repay any deficiency that may arise, each ship- 
ment being kept and closed by itself, and no running account current 
be upon mixed, but distinct shipments, all which we hereby confirm. 
(Sd.) A. Corte & Co. 
Ld 

When the case came on for settlement of issues, Mr. Jackson 
{the Advocate General with him), for the plaintiffs, proposed the 
following issues : . 

1. Whether the goods were shipped in joint account, as 
meationedsin the plaint. 

2.4 Whether there was a special appr opriation of the sale 
proggeds, and what was the effect of such approffriation against 
"the defendaht, as assignee of the insolvent. 

3. Whether the goods were in the order and disposition of 
the insqlvenis, with the consent of the truc owners, within the 
. 5 
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meaning of section 23 of the Indian Englert Act, at the time 
gf the oe 2 

Mr. Woodrop (Mr. Marindin with him), for the Officiab 
Assignee, faised the following preliminary issues: 

1. Whether the plaint and written statement of the plaintiffs 
disclase any cause of action. 

2. Whether they disclose any cause of action in | respect of 


which the Court has jurisdiction. . 
3. Whether the plaintiffs are bound by a certain order of the 
Insolvent Court (1). . . 


4. Whether in the absence of any partner, Mr. Cochrane, 
as assignee of the insolvents, is not the proper person by law 
to administer the estate for the benefit of all concerned. . 


’ Norman,. J.—( After stating the plaint, &c., as above, and 
referring to the allegation in the plaint of special appropriation 
as follows: “It is an extraordinary allegation. I really donot 
understand the expression ‘specially appropriated thereto, or 
what the plaintiffs mean by it” continued :}—It seems to me 
in considering the question, I must take it, the plaint has 
two aspects. The plaint prays that the rights of the parties to 
this suit may be declared. So far as that is the object of 
the suit, this Court has no jurisdiction. The contract was 
not made in this jurisdiction, and nono of the defendants, except 
Mr. Cochrane, reside or carry on business within the jurisdiction 


of this Court. The. only person present is Mr. Cochrane, 


assignee of the Insolvent Court, and assignee of one or more 
of the partners resident here. The cause of action did not 
arise wholly in this jurisdiction, as far as regards the first object 
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of this suit, viz., the prayer that the rights of the parties under ` 


the agreement may be declared. I must declare that the defend- 
ants are entitled to judgment on the second issue. Does the 
plaint disclose any other cause of action. If Mr. Cochrane 
has done-aay wrong to the parties, it may, no doubt, pea csse 


(D "This i issue refers to an order of The decision, on the 1st, 2nd, and 4th “of 
the Insolyént Court made on the 16th of the preliminary issues made the 8rd an 
March 1867, eee 2 I. J, N. S., 27% immaterial issue in this co, * 
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of action within the jurisdiction. But the plaintiffs’ case, as 
regards that, may be viewed in two lights: Jirsh that the foyr 
firms were interested as joint adventurers ang partners in the 


, “transaction ; if 80, one of the partnerg only is resident within the 


jurisdiction of this Court. Now, accordimg to the mses of 
Hankey vy. Garrot (1) and Dutter v, Morrison (2) and others, 


' cited in Lindley on Partnership, 2nd edition, page 1120, it is 


clear that where only one member of a partnership is resident 
within the jurisdiction, and becomes dneolvent, lis ‘assignee is 
entitled to administer the partnership éstate. It is quite true 
that if several* partners are resident within the jurisdiction, and 
one becomes insolvent, the solvent partners are entitled to 
administer, the partnership estate; but as put by Mr. Lindley, 
that is a personal trust. . Applying that principle to the present 
case, it follows that, as there is no solvent member of the partner- 
eship resident here, Mr. Cochrane is entitled to administer the 
partnership estate. I have considerable doubt, whether in 
these circumstances which have occurred, the goods can be treated 
as the goods of the partnership, or at least whether they are not 
in the order and disposition of Balfour and Co. at the time of 
their insolvency. It may be well to state that:the three firms 
are merely in the position of creditors of Balfour and Co., that 
‘is a question which can be dealt with by ihis Court, of which 
Mr. C8chrane is the assignee. If Mr. Cochrane,én administering 
the estate, does any wrong, no doubt therg may be a- remedy, 
He has not done so at present, he has merely done his duty, 
and taking the plaint in its first aspect, defendants are entitled 
to judgment on the second issue. The first and fourth issues 
I must find in favour of the defendant, Cochrane. It is unne- 
cessary to consider the third issue raised by Mr. Woodroffe, as 


* the determination of the first and second issues disposes of the 


plaintifis’ right of action. The suit must be dismissed with costs, 
non. “this decision, the plaintiffs appealed on the following 
grounds? 
T. That the plaint on the face of it did disclos’ a cause of 


action. 
e 


(1) I Yospy*J., 236. e (2) 17 Vesey, 210, 
e 
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2. That the Court had jurisdiction to make the declaration 1868 
of nights which the plaintiffs asked for. Coruna 
* 3.- That aN tendefed by the plaintiffs, or issues to the Che te 
game eon ought to havebeen fixed by the Court; and the casg 
tried gn tke merit% f ee 

e e 


The Advocate General and Mr. Jackson for the appellants. 
° 
Mr. Woodroffe and Mr. Marindin for the Official Assignee. * 


_ The arguments in this cage were similar to those in the case 
of Sterling v. Cochrane (1). . 


The following judgincnts were delivered by ° œ , 

Pracock, C. J.-~—This case is rather different from the one ° 
which we have just decided (2). The plaintiffs’in this case were 
not the vendors of the goods. They allege that they entered 
into an arrangement with Balfour and Co. and Small and Co., 
to ship on the joint account of the plaintiffs, the firms of Balfour 
and Co. and the firm of Small and Co., certain quantities of. 
Prints, to the Calcutta firm of Balfour and Co., the plaintiffs 
drawing for the price against the shipments on Small and Co., 
who were to açcept the plaintiffs’ draft in respect thereof 

The plaintiffs further say that they had a ope-third share in 
these accounts; Small aud Co. had a one-third share, and Balfour ° ° 
aud Co. and McClelland and Co.,a one-third share between 
them; that they, the plaintiffs, fn pursuance of the above 
arrangement, purchased and shipped the goods, and drew upon A 
Small and Co. for the price thereof, and that Small and Co. 
duly accepted the plaintiffs drafts. It is further stated, that the 
whole of the goods were purchased and paid for by the plaintiffs 
out of their own funds. . . 

The allegation that the plaintiffs paid for the gods, out of 
their owp fuatls, must, I presume, be intended to mean thay the 


plaintiffs have taken up tho bills accepted by Small tnd Co., ° = 
(1) Ahte p. 114, (2) Sterling v. Cochrane. 
e ° Wes = 
e . 
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In the third paragraph of the plaint, the plaintiffs say, “ at the 
time the said acceptances were so given, it was diftinetly agreed 
/ to the transac- 
dion, ihat the said acceptances should be met and paid out of the 
sale proceeds of the said goods, which were thereupon specially 
appropriated thereto. The said firms of Small and Co. and 
Balfour and Co., respectively, suspended payment in the mpnths 
of December, 1866, and January, 1867; and tt is alleged by the 
defendant, John Cochrane, that he, on the 17th February of the 
last mentioned year, was. vested with ‘the estate and effects of 
Mr. Robinson, qf the firm of Balfouy and Co.; and dn the 18th 
May, 1867, with the estate and effects of the said Lewis Balfour, 
the elder of the said firm, those two members having petitioned 
for relief finder the Insolvent Debtors’ Act. The plaintiffs 
further say, that Balfour and Co. sold goods to the value of 
Rupees 34,172, odd, which were in the hands of Prankrishna Bose; 
that the remainder of the goods were handed over to Messrs. 
Jardine, Skinner, and Co., and that the whole of the proceeds 
were paid over by Messrs. Jardine, Skinner, and Co. to Mr. 
Cochrane, who also received the 34,172 rupees from Prankrishna 
Bose, who threatens and intends to apply the whole of the said 
proceeds to the payment of the general body of creditors of the 
estate of Messrs. Balfour and Co.” i 
It appears to me that the principle laid down in iuias v. 
Clare (1) is applicable to this case, and I am of opinion, upon 
the authority of that case, and of others, that the plaintiffs did 
acquire an equitable right to have the proceeds specifically 
applied’ in payment of goods; by taking up the bills, if outstand- 
ing, or in satisfaction of the amount, if the plaintiffs have taken 
them up. If the plaintiffs raised money for payments of the 
‘goods by discounting the drafts accepted by SmaH and Co.,. 
they, as drawers, would be liable upon thoso drafta, if they were 
dishonored in consequence of the insolvency of Messrs. Small 
and @o. e 
Ry the letter of the 22nd of February, 1866$4t appears that 


* Small and Co., who were to accept the bills, stipulated that the 


(1) 1 Johnson, 769. 
° 


o 
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_ plaintiffs were to engage to keep them free from cash advances. 

According to he terms of the arrangement, therefore, Small and 

' Co. were no to become “liable to pay the bills. By their 
letter of the 24th of Febriary, 1866, Collie and Co., the plaintiffs, 
statedethat Small end Co. had proposed, that clause 7 of the 
terms, as contained in the letter of 22nd Febrfary 1866, 
was 4o be amended, and that Collie and Co.» were to lodge 
the bills with their bankers, who were to discount the 
same; and that Messrs. Balfour and Co.,, the cofisignees of 
the goods, were to be® “instructed to remit all proceeds of the 
sales to tht bankers, who were to return their agceptances under 
rebate, if they should not have arrived at m&turity. Collie and 
Co., the plaintiffs, by their said letter of the 24th February, 
assented to that arrangement. By the letter of tife 26th Fep- 
ruary, Small and Co. stipulated that the Bank should address 
them engaging to renew the drafts upon them, for at least 12 
months, from date of shipment and on receipt of remittance for 
each shipment to give up to them their acceptances against the 
same, accounting for any balance the bankers might have in 
hand; and Small “and Co. in that letter agreed to repay any 
deficiency that might arise, each shipment being kept and closed 
by itself. 

In the letter of the 27th February, the plaintiffs say that they 
will make no abjection to the amendments proposed. They say: 
“We are in receipt of your favor of yesterday, and duly note 
that you make no objection to the amendments proposéd by 
us in our letter of the 24th instant, respecting the working of 
the finance connected with the proposed operations between 
Mr. Balfour and friends and ourselves, on the following condi- 
tions, viz., that the Bank shall address you engaging to renew 
our drafts apon you on certain terms, for at least 12 months from 
date of shipment, and on receipt of remittance for each ship- 
ment shall give up to, you your acceptances agaist same, 
accounting to you for any balance they may have on þan; and 
you in like maner engaging to repay any deficiency that ay 
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arise, each shipment being kept and closed by itself, and „no °’ 


running account current be upon mixed, but distinct shipments ; 


all which we hereby confirm’) 7 8 
= ° j X—5 


142 HIGH COURT OF JUDICATURE, CALCUTTA {B. L. R. 


° 
1868 It appears to.me that the plaintiffs are entitled to have the 
Corr question tried whether by virtue of the terms of the arrange- 
TEREE ment the proceeds of the goods were specificalfy appropriated 
w payment for the goods, and that tHe defendants have also a 

° right to have the question tried whether ihe goods and the 
proceeds Were in the order and disposition of the insolvents, 

Balfour and Co., within tho meaning of the Insolvent Act.. 

The remarks which I have made in the other case with 

* regard to tie jurisdjction of this Court, apply to this case so far 
as the plaintiffs seek to have their rights enforced against Mr. 
Cochrane, and tp have the proceeds applied according to the 
terms of the arraifgement. In this case the plaintiffs, as well 
as Messrs. Balfour and Co., were interested in the proceeds, if 
the sale of the goods yielded a profit; and it may be necessary 

to enter into the question of the respective rights of the parties, 
for the purpose of ascertaining how much of the profits, after pay- 
ing all expenses, Mr. Cochrane, as assignee, is entitled to retain 
on account of the creditors of the insolvents. It is unnecessary 
for us to determine at present whether the rights of the parties, 
as to their respective shares in the profits, can be tried in this 

e suit, for it is quite uncertain at present whether the sale of the 
goods has yielded a profit, after paying for the goods and the 
several commissions and expenses, if any, to which the proceeds 
were speeifically appropriated. Further, it wil) have to bo 
. determined whether, according to the terms of the arrangement, 
* althe proceeds are not to be sent to England for the purpose 
of being divided there under the terms of the letter of the 
25th of February, 1866, by Which it was agreed that any balance 
e which the bankers might have, out of the proceeds, were to be 
paid to Smalland Co. My own impression is that the Court has 
jurisdiction to determine all the questions between the parties, 

as the proceeds are in this country; but I expresso positive 
opinion upon that point. It is sufficient for the present purpose to 

say, that gvhether or not the Court has jurisdiction to determine 

the gights of the parties as regards their respettive Shares in 

“any, profits “which may have aore from the transactions, it 

has clearly a jurisdiction to compel Mr. Cochrane to apply the 

. proceedsg as far as they may have peen specifically appropriated, 

kd 


pee 
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if the plaintiffs make out a case of specific appropriation; and 
that right has {ot been lost by allowing the goods or the pro- 
ceeds to be in tÑe order and disposition of the insolvents. 


In addition to the case which I have cited, I would als? 
refer fd Lindley of Partnership, 1st edition, page 678, and the 
cases there cited. If the plaintiffs had a lien om the proceeds 
against the insolyents, such lien was not destroyed by the 
insolvency. Putting aside the question of order and disposition, 
they would retain their lien as against the assignees of the 
insolvents., It is there “laid down as follows: “ the lien of each 
partner exists not only ag‘against the other partners, but also 
against all persons claiming through them or any of them, 
and is, therefore, available against their executors, execution- 
creditors, and assignees in bankruptcy.” 3 3 


It may also be a question whether, as the plaintiffs were to 
purchase and pay for the goods, Messrs. Balfour and Co., ag 
partners in the transaction relative to the goods, have a right to 
any thing save a share in the profits. It is laid down in the 
same page of Mr.eLindley’s work on Partnership, from which 
I have just quoted, that “ where there is a partnership in profits 
only, but that which produces the profits belongs exclusively 
to one of the partners, the lien of the others is confined to the 
profits, ‘and does not extend to that which produces them.” If, 
therefore, the térms of this contract were that the plaintiffs were 
to buy the goods, send them out to be sold, and td have the 
cost of the goods, and all the expenses and commissions paid out 
of the proceeds, the question will arise whether Messrs. Balfour 
and Co. have acquired a right to any thing except their portion 
of the profits, if any, we are not able to determine these points, 
because we are not acquainted with the real state of the facts. 
All that we ought to do, in the present stage of the proceedings, 
is to reverse” the judgment and to remand the case, in order thft 
proper issues may be settled, and that the suit may procegd to 
be determined upon the merits. 

The appellants will have the costs of this appeal to be taxed ° 
according to scale No. 2, and they will have a refund of any 
costs of the suit in the lower Court which they have paid, 
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° 
Marrsy, J.—My opinion is substantially the same as that of 
the ‘Chief Justice. I think the plaint shows efficient cause 
of action. I also think that the Court had jyfisdiction in the 
euit, so far as to ascertain the rights of the plaintiffs with regard 
to Mr. Cochrane. Upon the merits of thascase, I till seserve 
my opinion. 7 i 


Attorneys for appellants: Messrs. Barrow, Ven, and Watson. 


Attorneys for Mr. Cochrane: Messrs, Ilatch and Hoyle, 
A . 
e ee 
e 
Before, Mr. Justice Norman. 
e ° MOHANLAL v. NATHURAM. 


4ward—Interest after date of ` Submission— Costs of Reference—Act VIII of 
1859, ss. 312—322. 


e 

` Where all matters in difference between the parties in the suit wore referred to 
arbitration under an order of Oourt, held, that the arbitrators had power to award 
interest after the date of the Submission, and to deal with the costs of the reference 
and award. " 


By an order of Mr. Justice Phear, dated the 25th January, 
1868, all matters in difference between the parties i this suit 
were referred to arbitration. : 

The arbitrator, by his award filed on the 23rd June, 1868, 
awarded, inter, alia, that the defendant should pay to the plain- 
tiffs rupees 132-8 interest, on a certain Sum of rupees 500, 
from the lst April 1868 to the 12th June 1868; and farther 
awarded that the defendan? should pay to the plaintiffs all costs 
of the said reference and award, including the costs of attending 
the said reference. 

Mr. Woodroffe, for the plaintiff, applied for judgment in the 
ph of the award. 

Mr. Evans, for the defendant, objected to the award on two 
ee ; ; 

Lst.—That the arbitrator had given interegt ona sum of 
Rupees 500 subsequent to the date of submission, which he had 
no power to do. In re Morphett (1). 

ai ak, ' 2 & L, 907, 


. ® 
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2nd. —That the arbitrator had awarded costs of the reference 1868 
and award Which he had np power to do. Firth v. Robinson (1). Mowancau 


Mr. Woodyoffe, in reply, contended, that by the words of sec- w yrruram. 


tion 322 it seemed to be assumed that an order in the terms of, 


section 315 gd¥e power to award costs of the award and, 


reference. e 
e a e 


Norman, J.—I am of opinion that the plaintiff is entitled: 
to judgment in terms of the award. The only question which 
created any difiiculty in my mind was, whether the arbitrator 
had power to award the costs of the award and reference. 

The rule in England, undoubtedly, is, that a submission of all 
matters in difference does not give the arbitrator power to award 
the costs of the reference and award, but only the fosta of the suit, 
and that in such a case each party must bear his share of the 
costs of the reference and award. There the Court is consti- ° 
tuted by the parties, and its powers must be strictly construed. 
Here the case is somewhat different. 

Section 315 of Act VIII. of 1859 contains the only provision 
for the order of reference, and is in these terms: “The Court 
shall, by an order under its seal, refer to the arbitrator or arbi- . 
tratora the matters in difference in the suit which he or they 
may be required to determine, and shall fix such time as it may 
think reasqnable for the delivery of the award, ang the time 
so fixed shall be specified in the order.” .That is the whole è 
provision with Tespect to the order for reference, The only ° 
provision for costs is contained in section 322: “ The Court 
may; also, on such application, make such order as it thinks just 
respecting the costs of the arbitration, if any question arise e 
respecting such costs ; aud the award contain no sufficient provi- 
sion concerning them.” It is here clearly contemplated that 
an awayd, made under an order in the terms of section 315, 


should contain a sufficient provision for costs. e . 
e ‘ 
Attqrney for the plaintiff: Mr. Hart. . , 3 
Adtorney for the defendant: Mr. Paliologus. l 
(1) 1B. & C4277. Russ. on Awards, 358. ° ` > . 
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AT FORT WILLIAM IN BENGAL, 


i ° IN ITS o 


ORIGINAL JURISDICTIOY. ° 





Js CRIMINAL. . 


Before oe Barnes ica Kt, C, J, Mr: Justice Phear, and a Justice 
Macpherson. 


‘SHE QUEEN v. THOMPSON. ` i aR 
ep 
‘Offence upon the High Seas—Punishment—Procedure—17 18 Vict, e. 104, eT 
s. 267; and 18 Ẹ 19 Vict, c. 91, s. 27—12 & 18 Vict, c. 96; and 28 & 24 
_ Vist, c. 88—Act XIII. of 1865. 


In prosecuting a British subject for an offence committed on board a British ship 
.upon the High Seasp Held, 1.—(dubitante Phear, J.) that he mnst be charged with an. 
offence under English Law ; 2.—That the punishment must be «ccording to English * 
Law ; 3—That the trial must be according to the procedare of the Local Court os 4% 
- Therefore where a British subject was charged before the High Court with having 
committed an offence under 7 William IV., and J 1 Vict., c. 85,8. 2, on board a British 
ship, upon the High Seas, within the Admiralty jarisdiction of the Court, and 
found guilty of an offence under 14 & 15 Vict, c. 19, s. 5, Held, that the conviction 
was good, and that the prisoner would be tightly punished with.“ rigorous impri- 
sonment,” which is defined by section 53 of the Indian Penal Code to be “ impri- 
soument with ard labour,” and that the trial had been rightly proceeded with under 
Act XTIL of 1865. ° 
It ought to appear upon the face of a charge that it had been delivered to the 
Clerk of the Crown by a Justice of the Peace or a Magistrate, bft its no? so 
appearing is a formal dofect only, to which objection can only be taken under section 
41 of Act XVIIL of 1862 before the jury has been sworn, ang it is* not ground 


for arrest of gadgmfent, ` me Pi A > 
_ ON alst August, 1867, Ç. Thompson, a British subject, was 
tried before the High Court upon the following change: » m 

B—6 
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s Fort William in Bengal to aea Charles Thompson, on 
the 25th day of May, 1867, on board the Britishfship or vessel 
. Scindia, upon the High Seas, and within the A iralty jurisdic- 
tion of this Court, with a certain knife, feloniously, unlawfully, 
and maliciously stabbed, cut, and wounded one dwarf Ned, with 
the intent $n sp doing, him, the said Edward Ned, thereby then 
to disablo, agatnst the form ‘of the Statute in such case enade ~ 
and provided, 5 

The jury returned the verdict, se “gilt of anlawfully 
wounding.” . 

_ PHEAR, J., declined to pass tora until he had taken the 
opinion of the ful? Court on the following points, namely: lst, 
whether there, had been a due trial in the case; 2nd, whether 
there was anything which appeared on the record which would 
be good in arrest of judgment. 

The case now came on for argument upon the points reserved.. 

Mr. Ingram, for the prisoner, contended, 1st.—That even if 
the English- law applied, there was such grave irregularity in 
the trial, that the verdict ought to be set aside. 2nd.—The 
English law applicable to this case does not extend to this 
country. 3rd.—The directions contained in the Statutes which 


- give jurisdiction in such cases as this, had not been followed. 


4th.—Phe Indian Legislature, by the Act forthe abolition of 
the Grand Jury (Act XIII. of 1865), has made it impossible 
for this Court to follow those directions. 5th.—On a trial for 
felony, this Court cannot find the prisoner guilty of misdemean- 
our, the English Statute which gives that power in England not 
having been applied here. 

. There can be no doubt that the prisoner was tried under 
English law, and so the jury were told by the Judge(Phear, J.) 
in summing up. If so, there is a want of caption in the 
indictmertt. If the prisoner was rightly tried under the English 
law, he was entitled to all the advantages and’ privileges per- 


, taising to an English trial. The first step’of qn English 


criminal frial is the presentment of a Grand Jury. The dif- 
ferences between the privileges of a prisoner tried under the 
Englisle law and one tried undey, the Indian law ought to havé 
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_ beén pointed out to the jury, if not to the prisoner. For 
instance, the Mifferences in the law of challenges, the law of 
evidence, &c. \ , b 
. But the EngNsh law dees not extend to‘India. Then, if tha 
English law does ngt apply, what meaning iè there in the indict- 
ment? It, certainly is not under any section in the Penal 
Code, If it is undér 17 and 18 Vict., c. 104, S. 267, it ought 
to have described the prisoner as a master, seaman, or apprentice; 
for this Statute is not declaratory, and therefore the «indictment 
must show on the face of it the jurisdiction and authority of the 
Court, But that Section ig repealed by 18 and 19 Vict., c. 91, 
s. 21, which, as I read it, directs that the pewon charged shall 

` be tried'under the local law and accérding to local procedure. 
Act XIII. of 1865 makes it impossible for the prisoner to be 
tried under the Penal Code, for since the abolition of.the pre- 
sentment by Grand Jury, the charge ought to be based on one 
sent up by a Magistrate’ or Justice of the Peace, but he would 
not have jurisdiction in an Admiralty case, but only in.one 
falling within the Ordinary Original Criminal Jurisdiction. 
[PHean, J.—The fords of section 3 of Act XIIL, are very large. | 


1867 
Qore 


MnomrEon. 


Yes. But the preamble of the Act limits the application of the , 


Act to the .procedure of the High Courts in the exércise of 
their Original Criminal Jurisdiction. It may well be that the 
Grand J ury is not abolished on the other sides of the Criminal 
Jurisdiction of the Court, but here there was none summoned, 
and no presentment? i ` 

The Charter of the Supreme Court, s. 27, gave that Court 
full power and authority to enquit, hear, try, examine, and 
determine maritime crimes according to the laws and custọms 
of the Admiralty, in that part of Great Britain called England. 
No change has been made in this. See 33 Geo. IIL, c 52, 
s. 156; 53 Geo. IIL., c 155, s 110; 24 & 25 Vict., s 9.; 
Letters Patent of High Court, 1862, s. 21.; Letters Patent, of 
High Court, 1865, s. 22. ° 

There could pot be a conviction for sciudendbinsuk when felony 


was charged. Rex. v. Westbeer (1). Theindictment here was ° 


e 
(1) 2, Strange, 1136. . 
° 
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for felony under 7 Wm. IV., & 1 Vict, c. 85, 8. 2, which 
defines the offence; 14 & 15 Vict., c 19, e. 5, which empowers 
the jury to convict of misdemeandur, where the/felonious intent 
js negatived, relates only to proceduse, and, 4s such, does not 
apply to this country, and it does not apply ip this case. , 

a f 


The Advocgte General:—The first point reserved by the 
learned Judge involves the question, in what*sense is it to be 
said that a person tried under the Merchant Shipping Amend- 
ment Act, 19`and 20 Vict., c. 97, iseto be tried according to 
English or to Local law? I submit,that the Legislature meant 
that law to be spplicable which would define the offence and 
impose the punishment, némely, the Criminal Law of England ; 
but as regard$ procedure, the provisions of the local law if 
differing from the English Criminal Law. It is only on that 
construction of the Amendment Act, that the difficulty of the 
absence of a Grand Jury can be avoided. That puts this Court 
in the position of a Court in a place where there could be no 
jury at all. Itis clearly the intention of the Act to provide for 
the punishment of offences as early as pos8ible, and as near as 
possible to the place where the offence had been committed. 
But the substantive law, that is the law defining the offence 
and punishment, is not the law of the Court in which the offence 
is to bọ tried. “ Crime or offence” must be construed to mean 
a crime or offence under the English law. Has the local law 
here been extended by any thing beyond what its extent is 
defined to be by its own provisions? If the Governor General 
in Council had power to piss a law rendering a person liable. 
to be tried under the Penal Code for an offence committed 
beyond the limits of the territories which are vested in Her 
Majesty by 21 and 22 Vict., c. 106, it is sufficient,to say, that 
no such law has been passed, which would bring such person 
under the provisions of the 3rd Section of the Code. i By section 
2, th liability of a person to punishment under the Code is limited 
to the case of an offence committed within the egaid territories. 
‘The Code 4s silent also as to crimes maritime, This is strong to 
shew that it has not been the intention of the local Legislature 
to take away the old Admiralty jurisdiction, 


ee 
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Shortly before the establishment of the High Court, Act 


ture. Sections 39 and 56 of that Act mfake it clear that, is 
theory, at any rate, there are offences punishable otherwise than 
under the Penal Code. Section 56 says, that Act XVI. of 1852 
is repealed so far as it relates to indictments and proceedings in 
the Court, except*as to offences not punishable under the Indian 
Penal Code. This is such a case. It would have been a strong 
measure for the Législafure of this country, if they would have 
done it, to'stop the applicatjgn of the Merchant, Shipping “Acts 
to this country. When the Penal Code recefved the assent of 
the Governor General in Council in “1860, it is clear that he 
had no power to alter or modify Acts of Parliament relating to 
India. This is to a certain extent altered by the Indian Coun- 
cil’s Act 1861 (24 and 25 Vict., c. 67), which repeals sec. 43 of 
3 and 4 Wm. IV., c. 85, but see the 22nd section. i 

But whatever may be the substantive law applicable, I con- 
tend the case must be dealt with under the local procedure. 
The correct way °of framing the charge has been followed, 


namely of framing it as if the accused had been- put on trial o 


at the Central Criminal Court, though I am not sure whether, 
as a question of pleading, either mode of framing the charge 
would not be good, i. e., whether under the English Statute, of 
cutting and wounding; or, under the Penal Codg, of doing hurt 
or grievous hurt. “The charge, if not absolutely right in form, 
would either way be‘ substantially good and sufficient. Then 
having been charged with felony,” can the prisoner be found 
guilty of a misdemeanour? I submit, he can. The offence must 
be taken as an offence against the English Criminal Law. 14 
and 16 Vicf., c. 19, s. 5 was part of that law at the time of the 
passing of the Merchant Shipping Acts. 

If the Court should hold that the charge ought to.be under 
the Penal Code, I confend that the counts are substantially 
sufficient. Aa» XVIII. of 1862, section 40, says, “no indict- 
ment shall be held insufficient for unnecessary averments or * 
mere formal defects.” There is a perfectly good finding by the 
jury of an offence under section 324 of the Renal Code. 
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[MACPHERSON, J.—12 and 13 Vict., c. ‘06 , has been extended to 
India by 23 and 24 Vict, c. 88]. That makes tif. procedure to 


Tacurson. be that of the local courts. That floes away with the difficulty 


avhich has been urged as regards the abolition of the Grand 


* © Jury, but does not touch the argument as to fhe law ereafing the 


offence afd punishment, On the contrary, s. 2 of, 12 and 13 - 
Vict, c. 96, makes the punishment to be that to which the 


accused would be liable, bad the offence ben committed and 


° tried in England. , 


Mr. Ingram jin reply.—The effgct of s. 21 of 18 and 19 
Vict, c. 91, appears to be that the Court, outside whose juris- 
_ diction the offence has Beon committed, has only jurisdiction 
when, if ® had been committed inside, it could be treated 
as one under its ordinary original jurisdiction. But this is not 
the case here. The indictment itself speaks of the act having 
been on the high seas out of the jurisdiction of the’ Court, 
‘How then can this case come under the words of section 3 of 
Act XIII. of 1865..° That section speaks of an offence committed, 
or which according to law may be dealt with* as if it had been 


A committed, within the local limits of the Civil jurisdiction. 


Peacock, C. J.—When I first saw the charge, I thought it 
had been preferred in the High Court without having been 
made by a Justice of the Peace. I thought then that it could 
not be supported, because when the Legislature by Act XIII. 
of 1865 abolished the Grand Jury, they enacted that a Justice 
of the Peace or Magistrate should deliver to the Clerk of the 
Crown a written instrument of charge, and that the Clerk of 
the Crown may, if he consider it necessary or expedient so to 
do, amend, alter, or add to the same? A Justice of the Peace or 
Magistrate is put in the place of a Grand Jury, and the written 
ingtrument of charge takes the place of a presentment or 
inquisition of a Grand Jury. j 


Formerly in England the Master of the Caqwn Office used: 


* to present eriminal informations for misdemcanours without the 
authority of the Court of King’s Bench. Great abuses arose 
from the exercise of this power, and much’ oppression and 


. Š 
. d i = 


AL, 


VOL. IJ] ` ORIGINAL SIDE—ORIMINAL. 


injustice was done. In consequence the Statute 4th and 5th 


direction of the Court of King’s Bench. That Statute applied 


only tẹ motions filed by the Master of the Crown Office, and ° * 


‘not to ez officio informations by the Attorney Generfl. When 
the Grand J ury was abolished in this country, the Legislature 
made such provision as it considered necessary, and provided 


that a charge should be sent and delivered to, the Clerk of the ° 


Crown by, the committing officer, and it is important to see 
that a proper charge is sent.ap in the mode eyacted. In the 
present case, such a charge has in point of fact been sent up. 
The only defect in ‘the charge is that it does not appear on the 
face of it to have been delivered to the Clerk of th8 Crown by 
a Justice of the Peace. But we are not sitting here as a Court 
of Erior, in which we could know nothing but what appeared, 
on the face of the record. We are sitting as a Court which 
has all the proceedings before it, and, therefore, although we 
do not see on the face of the record that the charge has been 
preferred by a Justice of the Peace, we’ know that it was so, 
and the Judge presiding at the trial would not have quashed + 
the charge for the defect now relied upon, but would have 
caused įt to be amended. Under these circumstances, although 
I think it ought to appear on the face of the charge thaé it was 
delivered to the Clerk of the Crown by a Justice of the Peace 
or Magistrate, still” I think the defect of its not so appearing is 
a mere formal defect, to which objection could only have been 
taken, under section 41 of Act XVIIL of 1862, before the 
jury was sworn, and that it is not ground for arrest of Judg- 
ment. Section 41 speaks of an “indictment,” but Section 7 
of Act XIM. of 1865 says, that “in Act XVIII. of 1862, the 
word “indigtment” shall be understood to include the word 
“ charge,” and all the provisions of the said Act shall. apply eto 
charges recorded as aforesaid and the trial of such charges,” 
Next, wgs thë charge in accordance with English Law? The 
prisoner was charged with cutting and wounding with an“ 
intent which rendered the act an offence under 7 Wm. IV., and 
1 Vict, c. 85, 8, 2, and he was found guilty under 14% and 15 
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Vict., c. 19, 8. 5. The question has been raised whether a charge 
made under 7 Wm. LV.,and 1 Vict, o. 85, followed by a convic- 


Mienuauow: tion under 14 and 15 Vict., c. 199 can be upheld in thig Court, 


A. 


én the exercise of Cfiminal Jurisdictien under fts Charter. 

By the Merchant Shipping Act, 17 agd 18 Véct.,.c. 104, 
s 267, if is enacted that “all offences against property or” 
person committed in or at any place, either ashore or gfloat, 
out of Her Majesty’s dominions, by any Master, seaman, or 
apprentice, who atthe time when the offence is committed is, or 
within three months previeusly has beent employed in any British | 
ship, shall be deemed to be offences,.of the same_ nature reapec- 
tively, and be liab¥ to tlie same punishment respectively, and be 
enquired of, heard, tried, determined, and adjudged in the same - 
manner, afd by the same Courts, and in the same places, as if 
such offences had been committed within the jurisdiction of the 
Admiralty of England.” The section applies to ‘offences . 
committed ashore ‘or afloat out of Her Majesty’s dominions. 
The word “offences” did not; in strict terms, mean offences 
against the law, but acts which, according to English law, would 
amount ‘to offences, if committed in England. The section is 
not applicable to this case; but I refer to it to shew what must 
be the meaning of “ any crime or offence” in s. 21 of 18 and 
19 Vict., c. 91, (the Merchant Shipping Amendment, Act of 
1855). » Section 1 of that Act enacts, that “it shgll be taken to. be 
part of the Merchant Shipping Act, 1854, and shall be construed 
“accordingly.” The Merchant Shipping Act has not been shewn 
to apply to this case, for it is not charged or found that .the 
prisoner was a “ master, seaman, or apprentice,” and we cannot 
assume that he was. 

. The 12 and 13 Vict., c. 96, extended to the Colonies sae 
at “all such. parts and places asare under the Gowernment of 
the East India Company” were excepted. But ç. 88 of 23 
and 24 Vict. extends it to India. Section 1 of that Act enacted 


. thate“sq much of the said Act 12 “and 13 Vict., o. 96, aa’ 


excepts the parts and places then under the Government of the 


Egst Indi Company, from the interpretation of the word 


“colony,” shall be repealed, and for the purpose of .the said 
Act, the word. “colony.” . therein shall. include and apply to 
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every part and place heretofore under the Government of the 
East India Company, or which may be under the Government 
of Her Majesty in India, and all the provisions of the said Act 
shall be construe’ and také effect accordingly.” ` 
The second sectian of 12 and 13 Vict., c. 96, enacts, “that if 
any persomw shall be convicted before any such Court of any 
such offence, such pergon so convicted shall be subject and liable 
to and shall suffer ‘all such and the same pains, penalties, and 
forfeitures as by any law or laws now in force, persons convicted 
of the same respectively” would be subject and liable to in case 
such offence had been committed, and ayers inquired, tried, 
heard, determined, and adjudged in England, ‘any law, statute, 
or usage to the contrary notwithstanding.” The, only possible 
construction of that sentence is that they shall be Hable to “all 
such and the same pains, &c.,” and those only. I can well under- 
stand that Parliament would prefer to make such person subject, 
to the punishment imposed by English law rather than by that 
of the colony. They might not be certain what that law was, 
or if aware of it, might not wish to extend it. For instance, a 
person convicted here of certain offences may be punished by 
whipping. The British Parliament, except in one of two special 
cases, has not sanctioned that punishment, and it may well be 
that it would not render a person so convicted liable to a punish- 
ment which it had not sanctioned for offences committed in 
England. 
The prisoner being punishable then, as I ‘think, accord- 
ing to English law, it seems to me that he ought to be 
, charged with an offence against the English law. If he was 
charged with hurt under the Penal Code, how should we know 
what punishment to inflict. It appears to me, that a charge 
according to English law is necessary to enable the Judge pre- 
siding at the, trial to know what sentence he ought to pass. 
Section 21 of the Merchant ‘Shipping Amendment Act 1855 
enacts, that “if any person,” (it does not say a master, seaman, 
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QUEEN 


v. 
THOMPBON, 


or apprentige) “being a British subject, charged with having i 


committed any crime or offence on board any British ship, qn 
the high.seas, of in any foreign port, or harbour; or if any 
person, not being a British subject, charged with having com- 
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mitted any crime or offence on board any British ship, on the 
high seas, within the limits of its ordinary jurisdiction, such 
Court shall have jurisdiction to hear and try the case as if such 
drime or offence had Been committed within suéh limits.” This 
is the case'with the present prisoner, that isẹ he, a British sub- 
ject, has ĉompitted such crime or offence on board a British 
ship, on the high seas, as this Court would have bad cognigance 
of, if committed within the limits of its ; ordinary jurisdiction ; 
therefore the Court has jurisdiction to hear and try the case 
as if such crime had been eommitted within such limits. 

In hearing and trying the case inethe same manner as if còm- 
mitted.in India, w% must try him according to the provisions of 
Act XIII. of 18665. The prisoner having been sent up by a 
Justice of the “Peace with the charge on which he has been 
tried (or he has been tried on that charge amended by the Clerk 
of the Crown), the‘trial has been conducted according to the 
procedure of this country, (see sections 3 and 4) although he - is 
punishable ‘according to’ English law. 

The 23 and 24 Vict., o 88, 8. 2 says, “ the Supreme Court and 
all public officers and “other persons in the Presidency shall 
have the same jurisdiction and authorities, and proceed in the 
same manner in relation to the person charged with such offence, 
as if the same had been committed, or originally charged.to have ` 
been committed, within the limits of the ordinary jurisdiction 
of such Supreme Court.” Section 21 of 18 and 19 Vict., c. 91, 
says, “if the person is found within the "juriediction of any 
Court of Justice in Her Majesty’ 8 dominions, which would have 
had cognizance of such crime or offence if committed within the 
limits of its ordinary jurisdiction, such Court shall have juris- 
diction to hear and try the case as if such crime or offence had 
been committed within such limits: provided, that rothing con- 
tained in this section shall be construed to alter, or interfere 
with theeAct of the thirteenth year of Her present Majesty, 
chapter ginety-six.” 

The 23 and 24 Vict., c. 88, very properly e&tendqd the pro- 
vigions of 12 and 13 Vict., c. 96, to this country, and thereby 
makes the prisoner ‘subject and liable to “all sucheand the 
same painse penalties, and forfeityres as by any law or laws, 
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which at the time of the passing of that Statute, were in force, 1867 
persons convicted of the same, respectively, would be subject O Ques 
and liable to, in case such offence had been committed and were Tioke, 
inquired, tried, ħeard, determined, and adj&dged in England, ariy 
law, statute, or usage to the contrary notwithstanding.” se 

The 14 and 15 Vict., c. 19, s. 5, enacts tha? “if upon 
the rial of any indictment for any felony, except murder 
or manslaughter, where the indictment shall allege that the 
defendant did cut, stab, or wound any pergon, the jury shall ° 
be satisfied thay the defendant is guilty of the cutting, stabbing, 
or wound{ng charged in such indictment, but are not satisfied 
that the defendant is guilty of the felon} charged in such 
indictment, then and in every such case the jury may acquit 
the defendant of such felony, and find him guilty of unlay- 
fully cutting, stabbing, or wounding, and thereupon such 
defendant shall be liable to be punished in the same manner as 
if he had been convicted upon an indictment for the mis- 
demeanour of cutting, stabbing, or wounding.” 

The charge then has been preferred under English law, and 
it has been tried according to the procedure of Indian law, and 
the punishment must be according to English law. A sentence e 
to imprisonment with hard labor is the same as rigorous impri- 
sonment under section 53 of the Indian Penal Code. 

I think thexe are no grounds shewn for arresting.judgment. 


Puear, J.—I fhink whether the offence be measured by * ° 
English or by local law, at any rate the procedure is that 
prescribed by local law. 

This appears, I think, from a comparison of section 267 of the é 
Merchant Shipping Act of 1854 with section 21 of the 
Amendment Act of 1855., Although the first of these sections 
does not apply to the case before the Court, so far as the facts 
are disclosed in the record, it seems to me that the worde in 
section 267 are as explicit as words can be, to say thatthe. man- 
ner and gubstince of the trial shall be that of the English, J 
Admiralty Court, while the words in section 21 are quite difer- 
ent, and they gertainly apply to this case. In view. of this 
difference, it appears to mey that when this latter section gives 
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jurisdiction to this Court to hear and to try as if the offence had 
been committed within the local limits of the Ordfnary Original 
Criminal Jurisdiction, it means at least to direct that the trial 
should be conducted &ccording to the procedur@ of the Court in 


° that jurisdiction. If so, the mode of procegure preper fo this 


trial would*be that declared in Act XIII. of 1865. Then, has 
that procedure been followed? 
It has, if there was a charge preferr ed by a Magistrate or 


° Justice of the Peace; and if the charge on which the prisoner 


was tried was framed om that by thé Clerk, of the Crown. 
There is no doubt this was the cases The record is in truth 
unimpeachable as the Chief Justice has stated, except so far as 
it does not disclose the written charge of the Magistrate: Butas’ 
the written charge of the Magistrate is actually before the Court, 
that point, I agree, cannot arise now as matter of objection. 

, As to the question whether the offence is to be measur- 
ed by English law or local law, I do not now feel myself 
in a position to give an answer. The matter hangs upon statute, 
and not upon principle, and the two or three enactments which 
constitute the statute law on the subject, seem to have been: 
*passed without much reference the one to the other. Consi- 
deration of 18 and 19 Vict., c. 96, 8. 21 (entirely different 
as itis from section 267 of the Act of the previous year) tagether 
with s. + of 12 and 13 Vict. 96, which was made applicable here 
by 23 and ,24 Viet., c. 82, leads me rather to the present conclu- 
sion that the offence must be measured by local law. But 
if it were necessary to decide that point, I should.like to 
have time for further consideration. At the same time I must 
say, that T do ‘hot feel the force of the ar gument drawn by the 
Chief Justice from the supposed meaning of the word “offence” 
in section 267. I do not think that, the words there used were 
intended to make a “master, seaman, &c.” punishable in an 
English Gourt of Admiralty for an act committed in foreign 


- territery, gnerely on the ground that it was such that if it had 


beer done within the jurisdiction of the Admiralty of, England, 


it would have been criminal, and independently of whether it 
was justifiable under the law prevailing in that territory. 
During the short period of my leggl experience—short compared 
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with that of the Chief Justice—I have become. very familiar 1867 
with discussions among the ablest and most learned men in Qoxmr 
England as to the proper weaning ‘to be attached to the terms Tuourson. 
“ offence” and “crime ;”eand the most common result arrival 
at-by theedisputagts was that the words meant any thing that © e 
_ Was malum in se, and that an English Court of Crimtnal J ustice ° 
ough always, theoretically, to punish an act falling under this 
head (whatever it’may amount to) if it had the malefactor in its 
power. It appears to me, for the moment, that the word ¢ 
* offence” a section 267 is used in.some such vague sense as this, i 
and I donot feel at all sare that an offence opt of the British 

- Territory does not there mean something different from that 
which is an offence under English law alone. But whether the 
offence be governed by English or by Indian ‘law, singularly 
enough perhaps, the finding of the jury as duly recorded a 
applies to either. Naturally the verdict of the jury in its terms œ 

fincs the prisoner guilty of an offence which conforms to the i 
definition of English law, because the directions received by 

the jury from the Judge were given in the words of the English 
Statute. It seems to me, also, that -the jury have, in so many 
words, found the prisoner guilty of inflicting hurt upon the pro-. 
secutor with a knife. This results from the negativing of parti- 

cular iptents laid in the several charges, which is effected by 

the special finding of the jury. For these intents being out of 

the way, the remaining part of the charges describes so closely 

an offence defined” by section 324 of the Penal Code, that Ta 
cannot say that the small apparent discrepancies make it bad 
. after verdict. Therefore, as I view’the record, it exhibits a good 
conviction, whether under the English law or under the Penal 

Code. . 

The only remaining difficulty which has occurred to me, is 

one regarding the punishment to be awarded. Is it to be that ° 
`- which is directed by English law, or that of the Penal Code; ` 
and, if the former, how is it to be carried out here? Fortunately 
again, in this pérticular case, the two melt into one. Section,2 of > 
12 and 13 Vict., c. 96, provides that the punishment shall be the” 
same as if the matter were tried and adjudged in England, viz., 
that in this case it must be “ ingprisonment with hard labonr,” while 
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the punishment directed by the Penal Code for offences under 
section 324, is “ rigorous imprisonment.” But, fatther, the 53rd 
‘section of the Penal Code in defining this first mentioned class 
g imprisonment says, that it is “rigorous, that is with hard 
labour.” I, therefore, think that a sentencé can be passed, which 
shall be legally good, whether the offence be measured by Eng- 
lish law or by the Indian Penal Code. 


e 
e 


MACPHERSON, J.—I think the conviction is good, whether the 
English or the local law, applies to the case. The verdict 
has been given according to English Jaw, but it is substantially 
a sufficient findings of an offence under the Indian Penal Code. 

‘Iam of opinion, however, that the English law is the law 
by which tl% prisoner was triable, and upon that point I concur 
generally with the Chief Justice. There is no doubt that the 


‘English law was the laty which originally applied to offences 


committed on the high seas on board British ships; and this 
was continued by the Merchant Shipping Act, 1854. The ques- 
tion ig whether by the Amendment Act of 1855, or by the 
12 and 13 Vict., c 96 (extended to this c8untry by 23 and 
24 Vict., c. 88) this state of things was changed, and the. local 
law was substituted for the English. I think it was not. I do 
not think it can be said, that in either Act there is any thing 
‘which distinctly shows an intention to alter thg law by which 
such cases are tp be tried, except in matters. of mere procedure. 
But I have no doubt that, under these Statutes, the local proce~ 
‘dure is the procedure which is to be followed. 
e 


Sentence:—Stx months’ rigorous imprisonment. 


Attorney for the Crown: Mr. Stack (Govt. Solicitor.) 
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Before Sir Barnes Reacock, Kt, Chief Justice, Mr.eJustice Norman, and My, 


i | Justice Markby. EE, 
THE QUEEN v NABADWIP CHANDRA GOSWAMI AND ` >œ 1868 
KUSHADHWAJ MANDAL, = ¢ April 7 § 8. 





Pe eran te Police Constable or Magistrate—Jurisdiction— Arrest of 
Judgmeni—s, 29 of the Letters Patent—s, 41 of Act x FII of 1862— 
Judicial Notice. ` ‘ 


Q. D. pr ted a Sacer Promissory Note, at the Bank of Bengal, bearing 
a forged end anait and was arreṣted. ` A police constable asked N. if he knew 
G. D. N. replied that he knew him as a common man. e police constable then 
asked N. if he knew any thing about the Note. N. replied that he did not. No threat 
or inducement was held ont, nor was any caution administered to N. Held, that 
the statements made by N. in answer to the questions of the pélicesconstable were — 
admissible. 


N. was afterwards brought before R., the Deputy Magistrate. of Serampore, is 
told him before any depositions were taken, that ho (N.) was charged with having 
received a stolen Promissory Note, and R. asked him if he wished to say any thing. 
N. replying in the affirmative, R., without administering any caution, to him, asked 
him how or where he had obtained the Note, and other questions, the answers to which 
were taken down. N. was again brought ap, before R., and was asked whether a 
Promissory Note then pit<iuced was the one he had delivered to G. D. io take to the 
Bank. R. told N. that he was not bound to answer the question, but that if he ` 
did, the answer would be taken down; and that if he objected to answer, that would 
also be noted. R. committed N. to take his trial before the High Court. Held, that 
on the trial, the answers of N. to the questions of R., whether R. acted as a Justice 
of the Peace for Bengal, or as a Magistrate, were admissible. 


Where tho Higi?’ Court had jurisdiction tò try a prisoner for the’ offence com- 
mitted, if a charge had been made against him by a person authorized to make . 
that charge, and the pñsoner pleaded ‘ not guilty, ——Held, proof need not be given * >œ 
that the Officer had authority to send up the charge. Objections to the jurisdic- 
: tion should be made before pleading to the general i issue. 


The construction of section 29 of the Letters Patent is, that the High Conrt has 
power, if in its discretion it thinks right to exercise it, to transfer the investigation 
or trial of any criminal offence committed in Calcutta to a Mofussil Court, which 
is otherwise competent to try it, or to direct the trial by the High Court of an 
offence committed in the Mofussil. ‘Competent to investigate it” does not 
include competency as regards local jurisdiction ; but only competency with regard R 
to the offender? the nature of the offence, and the punishment. 


The High Court could have d¢rected the preliminary investigation ‘of the charge 
against N. by the Deputy Magistrate of Serampore, but that it did @ot appear in 
the caption gf the ®harge or in evidence that the Court had so directed it. Held, 
no ground for arrest of judgment, but the objection might have been raised before? Pa ° 
the jury was sworn, under section 41 of Act XVIL. of 1862. 


The High Court ing a Court of superior jurisdiction, the want of jurisdiction is 
not to be presumed, but the contrary.  - r . œ 7 
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1868 Semble.—The High Court was hound to take judicial notice that R. Wasa a ustico 
Qoran of the Pence for Bengal. , : 
Nasapwe  LHIS case came on for argumént on points reserved.: The 


Goswasc. risoners had been træd before Markby, J., atéthe Sessions; in 
* * March, 1868, and convicted of dishonestly retaining, forging, 
" °° 4nd utterisfg a Government Promissory Note, and werasentenced 
to two years’ rigorous imprisonment. i a 
“Mr. Newmarch and Mr. Woodroffe for the prisoners. 
* Mr. Eglinton (Officiating Standing Counsel) ao the Crown. 
The facts of the case were as follow: a 
In October 1887, a dacoity had basn committed in Sie’ house 
of the prosecutor, &nd property had been carried off, including 
the Government Promissor y Note in question; subsequently, a 
dgmand for® interest due upon the Note was made by one Guru 
Das at the Bank of Bengal, the Note at that time bearing a 
-forged endorsement. of receipt for the interest. Guru Das 
‘ was arrested, and it was found that he had been employed to 
draw the interest by the prisoner, Nabadwip: The prisoner, 
Nabadwip, had received the Note from the prisoner, Kushadhwaj. 
Guru Das was tried with the other two prisoners, but was 
. acquitted. : : 
The prisoner, Nabadwip; was arrested at Ser: ampore. 
The preliminary investigation was held before the Deputy 
Magistrate at Serampore, and the prisoners werg comnfitted by 
. | „him to take theix trial before the High Court. 
© ° Upo the trial, an Inspector of Police was called as a witness, 
and stated that when he arrested Nabadwip, he asked him if he 
knew Guru Das; that, in reply to this question, Nabadwip, 
said, lie knew him as a common man, and that then the witness 
asked Nabadwip whether he knew anything about the Note ;- 
and he replied that he did not. Then the witness detailed an 
: observation made by Nabadwip to-Guru Das, who was present 
in oustodyyand it was after that observation that ‘the „witness 
charged Nabadwip with receiving the Note, knowing it to have 
7 & been, stolen, and took him into custody. ee 
This evidence was objected to by counsel on behalf of: the pri- 
soner, Nabadwip, on the ground (1) that no caution had been admi- 
nistered éo the prisoner; (2) that thaanswers had been obtained-by 
\ 
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questions; (3) that the principle of sectioi 148* of the Code 1868 
of Criminal Procedure applied. Qrin 

Mr. Ryland, the Magistfate at Serampore, was also called. Nasawi 
He stated thats the prisoner, Nabadwip? was brought befofe GOETAN, 
him, for the first timè, on the 14th December; and that, before ° ° 
any depositions were taken, he told Nabadwip tlfat he was 
charged with receiving a stolen Promissory Note, and asked him 
if he wished to say anything. On the prisoner, Nabadwip, express- 
ing his desire to do so, the Magistrate diq not administer any ° 
caution to him, but asked him how or.where he had obtained tho 
Note. Other questions and.answers followed, which were taken 
down in writing by the Magistrate at the ttme. This writing 
was produced by the ‘witness and sworn to be correct, and it 
was thereupon read as evidence on the trial. - . = 

On the 21st December, the prisoner was again aaah up 
before Mr. Ryland, when he was asked whether a Promissory : 
Note then produced was the one he had delivered to Guru 
Das to take to the Bank. The pleader who .appeared: on 
behalf of Nabadwip on that occasion objected to this question 
being put, but Mr. Ryland told the pleader he could not object 
to any question being put to the prisoner; but that the prisoner. 
was not bound to answer it. If the prisoner made an answer, 
it would be taken down’; and if the prisoner objected to answer, 
_that fact would. be noted. The question was then put, and the 
‘answer was taken down in writing at the time. The writing, ' 
was produced by the Magistrate, and: sworn to be correct, and 
` was read as evidence’ on the trial. 

Both these statements were objécted to on the grounds (1) 
that they had been obtained in answer to questions put by the a 
Magistrate ; (2) that the praaner had not been cautioned before 
making them. 

The other prisoners “made statements nee circumstances 
precisely similar. i . 

At the close of the case for the prosecution, it was okjected 
-on behalf, of prisoner, Nabadwip, (1) that no proper evidence 
had been given of any order having been made by the Higtt ? 


* Act KXV. of 1881, s. 143—“ Nocon- Police Officer shall be used as cvidence 
fession or admission of guilt made ig a against a person accused of any offence.” 
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‘1868 Court, duly directing. the preliminary investigation to be 
Guan made by the Magistrate at Serampore; (2) that no proper 
Mares evidence had been given of any difection to transfer the trial 
Goswain. Æ the prisoner to thi¢ Court, and that, accordmgly, the Judge 
* © ought to direct the prisoner to be acquitted? „Ihe onby eydence 
* before the Court on these points were three letters signed by Mr. 
Field, the Registrar of the Court on the Appellate Side, and 

- which he said were written by him in his officidl capacity. 

* The learned Judge held that there was no evidence whatever 
of any order hy the High-Court for a pfeliminary investigation 
by the Magistrate at Serampore, or of any direction to transfer 
the trial to this Court, but he held at the same time, that it was 
not necessary for the Crown to produce such evidence in support 
of the prosedution; and the case was, accordingly, left to the iy 
without any such evidence. 

i After the jury had delivered their verdict, and before sentence. 
was passed, a motion was made in arrest of judgment on behalf 
of the prisoner, Nabadwip, on the ground that he was not properly 
before the Court. It was contended that section 29 of the 
Letters Patent, 1865, did not apply to the transfer.of a criminal 

ecase from the High Court or to the High Court, but only to the 
transfer of such a case between such Courts as are, by sections 27 

and 28, made subject to the Appellate Jurisdiction of this Court. 

A motion was also made in arrest of judemenf on behalf of 
the prisoner, Nahadwip, on the ground, that he was not properly 

e * before-the Court, as there was no instrumént of charge upon 
which the trial could proceed. It was contendcd that the char go 
sent up by the Magistrate *at Serampore was not within the 
provisions of section 3 of Act XIII. of 1865, because the 

Magistrate of Serampore could not, according to law, deal with 

the offences charged in the indictment, ° 


Yarrsy, J., refused to arr ae judgment on ‘the above 
ground, but reserved the following points : 
L Whether the statements of the prisonerg Nabadwip, in 
° hS ‘answer to the Police Constable, were admissible. ` 
- 2. Whether the statements of the prisoners in answer to the 
Magistrate wore admissible, < 
e 


j 
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3, Whether the Judge was right in holding that it was not 1868 
necessary that evidence should be given of any proceeding oe 
having been had by the High Court, duly directing the preli- Nasapwir 
minary investigation to be made by the Magistrate. d Peer 

4. «Whether thp Judge was right in refusing w arrest tars : 
si 





Mr. Newmarch in arguing the two first points, objected to 
the reception of the statements as evidence against the prisoner : ® 
Ist, becapse they ha@*been elicited by question; 2nd, because 
the prisoner had not been eautioned ; and, 3rdly, because there 
was a kind of threat in the words used to th® prisoner, “ that, if 
he did not answer, that fact would be noted.” ‘The principle is 
that confession to be admissible must be volunt&ry, but the 
application of it, owing to the different opinions of the Judges 
on the point, is doubtful. This doubt arises from the difficulty ° 
of determining whether the statements are entirely voluntary, 
and not elicited by any inducements of hope or fear. If these 
are held out, they are clearly inadmissible. Even in cases where 
statements in answer to questions have been held admissible, this 
mode of getting evidence has been much censured by the 
Judges. Where there is any doubt as to voluntariness of 
statements, the best course is to reject them. No caution was 


_ given here, but something in the nature of a threat waseheld out. 


See Lambe’s case Q); Baldrey’s case (2); 2 Hawkin’s Pleas of the ° i 
Crown, c. 46, s. 34; Reg. v. Arnold (8); Rex vw. Wilson (4); ° ° 
Reg. v. Pettit (5); Reg. v. Berriman (6); Reg. v. Toole (7); 

Reg. v. Bodkin (8); Reg. v. Mick(9); Reg. v. Cheverton (10); 

Reg. v. Hassett (11). p 


Mr. Woodroffe on the same side.—The difference in the posi- 
tion of the questioner and the party questioned must be taken 
into account, as it makes it very doubtful whether the confession 


(1) 2 Leach, 625. (7) 7 Cox, C. C. 244, @ 
(2) 2 Taenisofiy 446. (8) 9 Cox, C. C. 403. x $ 
(3) 8 C. & P., 621, per Lord Denman, (9) 3 F. & F., 822, * 

(4) 1 Holt. N. P., 597, per Richards, C.B. (10) 2 4. & F., 838, 
(5)% Cox, C. @. 164, per Wilde, C. J. (11) 8 Cox, C. C. 511. 
(8) 6 Cox, C. C. 388, per Erle, qy . . 
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1868 is entirely voluntary. The prisoner being ignorant of the law 

Quasr might have supposed that the Magistrate or Polfce officer had 

Nanapwr the power to compel him to anstver, and this must have 

Gorman, imfluenced his mind. ¢It-lies with the Crown ġo shew that the 

e *prisoner’s mind has not been influenced by, hope er fgar in 

* making anf statements in answer to questions put tq him, per 

Parke, B., in Baldrey’s case (1); also see the observationg of 

Parke, B., in Reg. v. Warringham, in the nbte to Baldrey’s 

scase; Reg. v. Warwichshall (2). In most of the cases in which 

such evidence has been held, to be admissfble, a caution has been 

given to the prisoner. The learned, counsel cited a “case (not ° 

reported), which was tried before Mr. Justice Phear, at the 

Criminal Sessions of April’1865. There the prisoner’s answers 

to'inter rogations put to him by a Magistrate and Justice of the 

Peace in the Mofussil, during the investigation preliminary to 

* commitment, were held inadmissible, on the ground that it did 

nôt appear that the prisoner had been duly cautioned before 

examination, and he might have thought that it was obligatory 

on him to answer the questions. Reg. v. Parker. [Marxsy, J. 

—Mr. Justice Phear explained to me, that the had held that 

dhe mere fact of examination by a Magistrate raises a presump- 

tion of hope or fear; and, therefore, it must be shown that a 

caution was given.] See also Reg. v. Cheverton (3); Reg. v. 
Court (4). , 

> Mr. Eglinton for the Crown was not called upon. 

Peacock, C. J.—Upon the questions argued before us F 
entertain no doubt. Í ° , 

The first relates to the answers given to the Police Constable 
when he arrested the prisoner. The answer did not amount to 
a confession of guilt, but was à statement of facts which, if 
e true, showed that the prisoner was innocent; it is not a confes- 

sion obtained under an inducement of hope or fear. “The only 
objection to the statement being admissilfie in evidence is, that 
it was mad@ in answer to a question put by the Police officer. 


e . $ ‘ ; ae 
eN ° The cases upon this subject in England are conflicting ; 
-< (1) 2 Denison, 445, ' (8)2F. & F, 883. . 

(@) 1 Geach, 298, y (4) 7 C. P. 486, 
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but the later Cases seem to show that statements made by 
& prisoner in ‘answer to 2, + question put by a Police officer, 
are admissible in evidence. ` In the case of Reg. v. Berriman (1), 
Erle, ©. J., refuged to adpit as evidence en answer given bA 
a prisoner $o a ue8tion put to him by a Magistrate, and 
a similar ruling by Wilde, C. J., is to be found ir the case 
of Reg. v. Pettit (2). But in alater case, fhe Queen v. 
Cheverton (3), Exe, U. J., admitted as evidence against the 
prisoner a statement which she had made in answer to questions 
put to her by a Police efficer. In that case it appeared that 
Baxter, thé Police officer, had said to the prisoner, “ you had 
better tell all about it, it will save trouble,” aad ‘then put certain 
questions to the prisoner which she an8wered. It was held that 
the-answers given to Baxter were inadmissible, bécawse they had 
been made under the influence of something in the nature of a 
threat or inducement. Afterwards another Policeman put ques- 
tions to the prisoner which she answered, and it was objected 
that those answers were inadmissible, as they had been made 
under the inducement held out by the former Police officer. 
Erle, C. J., after consulting Wightman, J., admitted the state- 
ments made to the second Police officer, holding, as I suppose, 
that the answers were not given in consequence of the induce- 
ment held out by the first officer, That is a distinct authority 
that statements made by a prisoner in answer to questigng put by 
a Police officer are admissible, and it may be remarked that in 
that case the answers were held to be admissible though the 
prisoner had not been cautioned. 

In the case of Reg. v, Mick (4), itewas held by Mellor, J., that 
the confession made by a prisoner in answer to a question put 
to him by a Police officer, was admissible. A similar decision 
will be found in Rex v. Thornton (5), in which it was held that 
a confession obtained without threat or promise from a boy 14 
years old, by question put ‘to him by a Police officer, in whose 
custody the boy was, on £ charge of felony, and when the boy 
had had no fogd for nearly a whole day, was properlf received 


(1) 6 Cox, C. C. 388. (4) 3 F.tand F., 822. 
(2) 4 Coax, &. C. 164, (5) 1 Moody, C. C. 27 
(3) 2 F. & F., 836, ’ . œ 
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as evidence against him. That was held by six J Judges to three 
upon a point reserved. The majority held that the confession 


Nana Dwe was rightly received, as no threat ôr promiso had been made. 
Goswanr, { Mellor, J., in the ease of Reg. v. Mich, to which I have re- 
. o ferred, remarked, that many Judges wouyld not æecejve the 


. 


evidence, and that he highly disapproved of the course, the Police 
officer had takpn in asking questions, 
Having these conflicting decisions before us, I should be dis- 


e posed to act upon the decision given in the case reserved, even 


if it were not borne out hy every prifeiple of common sense. 
If an inducement is held out to a pxisoner to make a confession, 
by telling him heewill be better off, if he makes a confession, he 
may be induced, if he knows that circumstances are strong to 
lead to a pfesumption of guilt, to make a confession, although 
he is innocent. There may be reasonable grounds against the 
admission of such a confession, though perhaps it would be bet- 


‘ter to admit it, and to leave those who have to determine as to 


the guilt or innocence of the prisoner to judge of the weight 
which ought to be attached to it The object of the Criminal 
Law is-to punish the guilty for the purpose’ of deterring them 


e and others from committing offences. The object of the Law of 


Procedure, including the Law of Evidence, is or ought to be that 
the innocent shall be protected and the guilty punished. +e I can 
not, therefore, at all agree with the remarks of Mellor, J., and in 
the expression of his disapproval of the conduct of the Police 
officer in asking questions, provided he does not hold out hope 
or fear as an inducement to confess. 

Some cases have gone to fhe extent of saying that a state- 
ment is not admissible, if it is obtained by telling the prisoner 
he had better tell the truth. For my own part I cannot see any 
objection to telling every man that he had better tell the truth, 
but that is very different from telling a man that he had better 
copfess, when you do not know whether he is innocent or 
guilty. Though it has been held in some cases that confessions 
obtained by asking questions are not admissibles ang although 
“law is said to be the perfection of reason, it has been distinctly 
ruled in England, and I believe without a djssentiens voice, 
that confessions obtained by artifige or deception are admissible. 


\ 
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kd 
Therefore, whgre a confession was obtained by a person who 
took an oath that he would never mention what the prisoner 
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told him, the statement mate, when disclosed, was held to be Nasawi 


admissible. So ywhére it, appeared that ene of the prisoner 


G 


OSWA, 


had mgde a statement to a Constable whilst he was drunk, and ° ° 


it was impyted to the Constable that he had given Bim liquor 
to capse him to do 80, the statement was held to be admissible 
evidence against the prisoner, the statement not having been 


made under the inducement of hope or fear. See the cases * 


collected in Roscoe on BYidence in Criminal cases, 47. 

It is high time, I think, that we should decige according to 
principles which are founded on reason and go@d sense. I, there- 
fore, hold that what the prisoner said in answer to questions 
put to him by the Police officer, was admissible, nò threat or 
deception having been used, or any false hope held out. 

The other question remaining is, whether statements made in 
answer to questions put by a Justice of the Peace or Magistrate 
are admissible against the prisoner. I do not wish to put this 
question upon any technical ground. Section 202 of the Criminal 
Procedure Code (Act XXV. of 1861) says, that “it shall be 


“in the discretion of the Magistrate, from time to time, at any e 


“stage of the enquiry, to examine the accused person, and to 
“put gich questions to him as he may consider necessary. It 
“shall be in thepption of the accused person to answer sugh ques- 
tions.” It-does not appear whether-Mr. Ryland was acting as a 
Deputy Magistrate‘or in his character as a Justice of the Peace, 
when the charge was first brought before him. I have no doubt 
that answers given by a prisoner fo questions put by a Magis- 
trate under section 202, are admissible in evidence, although 
the Magistrate may omit to inform the prisoner what the law is, 
and that hesis not bound to answer the questions. I apprehend 
that any statement which is made by the prisoner in answer to 
such a question is admissible against him, not only jn regard 
to cases within the jurisdiction of the Magistrate or bearing 
upon the gase before the Magistrate, but it would be Admissible 
against the prisoner with regard to other offences of which, he? 
might he char, ged i in another Court. For instance, if a prisoner 
were apprehended at Mowrgh upon a charge of myrder at 


r 
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Howrah, and if the Policeman should say, “ when the prisoner 
“ saw me coming up dressed as a Police officer, he immediately 
“yan away.” Suppose the Magibtrate should ask the prisoner, 


were to answer, “ I had stolen some monty, from A. B. in Cal- 
“cutta, $ had just crossed the ferry, and when J saw the 
officer coming up, I thought he was going’ to take mg into 
“ custody for stealing the money, and therefore I ran away.” 
That statement being made in answer to a lawful question put 
to him by the Magistrate, would, I havéeno doubt, be evidence 
against the prisoner, if he were acqujtted of murder, and indicted 
at the Sessions ineCalcutta for stealing the money. 

I have no doubt, therefote, that what the prisoner said to the 
Magistrateewduld, in this case, be admissible against, him, even 
if the questions put by the Magistrate were put whilst he was 
acting in his character as a Magistrate. But as I said before, I 
Go not wish to put this case upon technical grounds, and I 
will assume, therefore; that Mr. Ryland was acting throughout as 
a Justice of the Peace for Bengal with reference to an ‘o Menee 
committed in Calcutta. ° 

There is not much difference as regards the common sense 
point of view between statements made in answer to questions 
put by Mr. Ryland, as a Justice of the Peace, and statements 
made in answer to quéstions put by the Police officer, assuming 
it to. be true that the statements were made. There would, 
however,” be this difference, that when thee questions were put 
by a Magistrate, the prisoner might have believed that the 
Magistrate had the same. power to compel him to answer the | 
questions, as he would have had with regard to a witness; and 
that, therefore, it may be urged, the Magistrate ought to have 
explained the law to the prisoner, and told him that, although 
he asked the questions, the prisoner was not bound by law to 
angwer them. 

in, Rex w. Wilson (1), it was held by’ Richard, C. B., that the 
examinatfon of a prisoner before a Magistrate, who. examined 

*him’ as a witness, though he held out no threat or inducement, 
could not be used as tvidence against the prisoner. The Judge 
(1) 1, Holt’s Reports, 597. : 
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e 
- says; “no matter whether a prisoner be sworn or not, an 
examination of itself impeses an obligation to speak the truth.” 
Suppose the prisoner in this case was ignorant of the law, 
and believed that when tke Magistrate asked him these qud- 
tions,, without telling him that he was not bound to answer,” 


he was uyder a legal obligation to speak the truth, when the law k 


allowed him to be silent. The Magistrate did net deceive him, 
nor did he use artifice, and if artifice or deception would be no 


legal answer to the reception of the statementaagainst the prisoner, * 


why should the stateftients be rejected because the Magistrate 
omitted to tell the prisonex.what the law was? There was no 
torture used, no threat of punishment, and if tHe prisoner answered 
under a belief that he was bound to speak the truth, it appears 
to me that there was no injustice in receiving against him the 
answers he gave under that belief. We are not to infer that 
the prisoner said what. was not true, because he erroneously bẹ- 
lieved himself to be under an obligation to speak the truth. 
Even if what the prisoner had stated amounted to a confession 
of guilt, it would be very different from a confession made under 
an inducement of hope or fear; because, as I have already 
`” remarked, a confessioii made under an inducement held out to® 
make a confession, may be made falsely by a prisoner under a 
belief shat he will benefit by it. 

In Rez v, Elis (1), Littledale, J., held that an exatnination 
of a prisoner charged with felony, taken without,threat or 
promise, by questions put by a Magistrate, was admissible. He 
there says, referring to Starkie ou Evidence (2), where the 
case of Rez v. Wilson, to which I have referred, is also noticed, 
Mr. Justice Holroyd received an examination to which “ there 
was this objection,” and he added, “I think his decision is the 
correct oné, and that the evidence is on principle admissible.” 

For theag reasons I think that the statements made by the 
prisoner in answer te thg questions put by Mr. Ryland were 
admissible as evidence against the prisoner. . °* 

The deeisiot*of Mr. Justice Phear was made during a «rial, 
and without full argument on the whole question, and it doesnot 
appear hat ang of the authorities to which I have referred had 

(1) 1 Ryan and Moody, 432, # (2) Appendix, Patt IVS, 52. 
; E—6 
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“ @ 
been brought to his notice. It was in the nature of a nisi prius 
decision, by which Courts’ sitting in Banc do not usually consi- 


Nasapwr der themselves bound. 


Goswaxt. 


i wish to add a fw words on one point atish escaped 
me. It was said that on the second occasion when the Magis- 


* trate informed, the -prisoner that he was not bpund to 


answer the questions, he informed him that, if he objected, to 
answer, that fact would be noted. It was contended in argu- 


“ment that that amounted to a kind of dhreat; but I think the 


Magistrate was quite right when he toNl the prisoner that he 
was not bound to-answer, and that ifehe objected to answer, the 
fact would be noted? The Magistrate by telling the prisoner‘he 
was not bound to answer, without adding that, if he objected, a 
note would be taken; might have induced the prisoner to decline 
to answer the question, when the fact of his declining might have 
raised a prejudice against him. 


Norman, J., concurred. ` 


Marxsy, J.—I only wish to add a few words. If this 
matter had now to be discussed for the first time, I should have 
‘concurred with the eminent Judges and writers on the Law 
of Evidence, who have expressed the opinion that the rule which 
excludes statements made by prisoners to Police Constables or 
Magistr#te8 ought never to have been established. I think it 


, Would have beer better to have left the whole to the Judge or 


jury, including the circumstances which go to detract from the 
value of the statements, and leave them to judge of the value of 
the statements. The cases are so various, that it is impossible to 
ground on them any general rule of exclusion which does not - 


` exclude many statements that ought to be received, or admit 


many that are worthless. It is too late now, howerer, to dis- 
cuss the validity of thë rule. soo > 

The rul I take to be this: that statenrents are excluded if 
made‘under any threat or “inducement of a temporal nature 

deld*out by a person in authority. If not of a téfaporl nature, 
they are admissible ; and, similarly, if not held out by a person 
in authority. It is doubtful whether the threat or inducement 
must hafe reference to the chargeʻe 
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The question in this case is whether statements by the pri- 1868 
soner made first before a Police Constable, and secondly before © Qrem 
a Magistrate, i in answer to questions put by them, are admissible, Wisade 
no actual threat or inducement having been made. It seeps Gorwanr 
to me thef such statements can only be excluded on the groun® « 
that tha relation between the accused and the Polide Constable, ° 
or Magistrate, necessarily implies that the answer is given under 
an inducement..* Two cases have been quoted, in which expres- 
sions used by the English Judges go to show that such states 
ments are not admisssbie for that reason; but I think it will 
be found that wherever the Judges have expressed an opinion, 
after deliberation and argument, they heve held otherwise. 

I should not, for a moment, weigh a hasty expression, falling 
fromthe mouth of a Judge in the course of a” tfal against a = 
deliberate opinion expressed by a Court engaged in considera- 

tion of the Law. I believe we are laying down the Law in e 
strict accordance with the rule of Evidence in England, when 

we hold that answers to questions put by a Police Constable, 

or Magistrate, are not to be presumed to be given under such 

a threat or inducement as to render them inadmissible, and 

I believe that on all rational principles we must come to the 

same conclusion. 


Mr. Newmgrch, on the other two points reserved, then con- 
tended, that Mr. Ryland had no jurisdiction to try this case, and,” 
therefore, it had ‘hot come properly before the High “Court. By’ ° 
53 George ILI., c. 155, s 105, enlarged jurisdiction is given 
to Magistrates in certain cases to deal with British subjects 

‘accused of certain specified offences. But the 42nd section 

of the Criminal Procedure Code, after enacting that nothing 

therein shall interfere with the above Act, goes on to say, 

“provided that the jurisdiction shall be exercised only by a ° 

Justice of the Peace.” Now it does not appear distinctly. that 

Mr. Ryland was a Justice of the Peace for Bengal, and I 

contend, thatthe Court cannot take judicial notice of hig being ° 

a Justice of the Peace. : Sections 4 & 5 of Act IE. of 1865 do 

not aıthorize, the . Court to do so. [PEA000x, C. J.—They 

do not forbid this Court to jake notice of any otber shan those - 
° 
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mentioned there.] Even if the Court below could have taken 
notice of it, it did not do so, and I submit that this Court cannot 


cog~nmits a European, are we bound to hgve it prqved tbat he was 


* & Justice of the Peace?] Yes, if he does ho describe himself 


* so. Here there i ia not a. description particular and distinc enough 
to show that he was a Justice of the Peace. He was acting 
only as a Magistrate of Serampore under the Criminal Proce- 


ure Code, and hag no jurisdiction. This objection ought to ° 


have been allowed in arrest of judgment, *eThe charge or indict- 
ment now takes the place of the findipg of the Grand J ury, and 
it ought to show evéry thing as distinctly as that would have 
done, but, here no jurisdiction appears. 

The 29th s@ction of the Charter, 1865, does not authorize the 
Court to direct the preliminary investigation to take place at 
Serampore. Reading the Charter from clauses 22 to 26, it will be 
seen that such preliminary investigation is not authorized. These 
clauses have reference to the jurisdiction of the High Court. 
Clauses 27 and 28 refer to the jurisdiction of Courts not 
established by Royal Charter. The first part of clause 29 is 
still dealing with the same Courts, as in clauses 27 and 28, and 
only authorizes a transfer of cases from one Court to another 
of an “equal,” that isa similar, jurisdiction, and the test of 
whether éhe jurisdiction is equal or not shoulg be not the 
* difference i in pow@ of awarding punishments, but the difference 
*in manner of trial, in manner of taking evid&nce, and in the 
rules of the Court. Taking this to be the meaning of clause 29, 
I contend that the Court had*no jurisdiction, the learned Judge 
ought to have arrested the judgment and discharged the prisoner. 

Mr. Eglinton, for the Crown, was not called upon. 

Psacoox, C. J.—The prisoner inthis case is charged with 
having committed an offence in Calcutta. The caption of the 
charge sstatgd that he had been committed to trial before the 
High Pourt, by W. H. Ryland, Esq., Deputy Magistgate and 
Justice of thë Peace of and for the district of Serampore. At the 
close of the case for the prosecution, it was objected on behalf of 
the prisower, Nabadwip: Ist—That no proper evidence had 

e 
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been given of any proceeding having been had by the High 
Court, duly directing the preliminary investigation to be made 
by the Magistrate at Serathpore; and 2ndly, that, no proper 


the prigones to this Court, and that, accordingly, the learned Judge 
who tried,the case should have directed. the priséner to be 
acquitted. The prisoner had pleaded not guilty, and the 
question which afises upon this portion of the case is, whether 
‘the plea of not guilty of the offence stated in, the charge raised 
any question of fact æg to the authority of the officer who 
preferred that charge. 

There is no doubt that this Court had jaxtsdiction to try the 
prisoner for the offence committed, if a charge had been made 
against him by a persen authorized to make that charge, (reads 
sections 3, 4, and 6 of Act XII. of 1865)(1) ; and when this Court 
being a Court of superior jurisdiction put the prisoner on his 
trial upon that charge, it must, in my opinion, be assumed, until 
the contrary was shown, that the charge has been preferred 
by an officer competent to prefer it; and even if the charge 
had no caption af all, in my opinion when he was put upon 
trial by this Court, it must be assumed that this Court had 
jurisdiction to try him. The rule as to jurisdiction is that 
nothing, shall be intended to be out of the jurisdiction of a 


Qi) Act XIII of 1865, s 8.—Any 
Justice of the Peace or "Magistrate who 


charge, and may, ifehe consider it neces- 
sary or expedfent so to do, amend, alter, 


shall commit to custody or hold to bail 
any person for trial before the High 
Court, for an offence committed, or 
which, according’ to law, may be dealt 
with as if it had been committed, 
within the local limits of its ordinary 
original civil jerisdiction, shall, together 
with all examinations, informations, 
bailments, ande recoguizances, now Te- 
quired to be delivered tq such Court 
before the trial, deliver to the Derk of 
the Crown a written instrament of charge 
signed by hime: staite for what offence 
such person is so committed or held to 
bail. 

Act XILL. of 18659 s. 4—The Clerk 
of the Crown shall peruse and consider the 


or add to the same the charge with such 
amepdments, alterations, or additions, if 
any, shall be recorded in the High Court, 
and the person charged ghall be entitled 
to have a copy of such charge with such 
amendments, alterations, or additions (if 
any) gratis, 

Act XIII. of 1865, 8. 6.—Upon charges 
recorded as aforesaid, persons committed 
to custody or held to baal shall be 
deemed to have been brought befqre the 
High Court in due course%f law, and 
(subject to the provisions containa® in 
the 8th section of the Act) shall, be 
arraigned at the suit of the Crown, and 
the yerdict shall be recorded therenpon. 
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Spant Court, but that which srucielle appears to be so; and, 
on the contrary, nothing shall ‘be dntended to ‘be within the 
jurisdiction of an inferior Court, but'that which is so expressly 
pileged, Peacock v. ell and Kendal ()). i 

Section 3 of Act XIII. of 1865 does mot, requirg the officer 
making the charge to set forth his jurisdiction, but it merely 


requires the “charge to state for what offence the person is 80 


committed or held to bail; and I am of opinien that the charge 
would be presumed to be sufficient if the caption had merely . 
stated that a charge had heen duly preferred against ‘him; and 


‘if that would have been sufficient, . it . would also‘ have been 


sufficient if the. Gourt had stated that the charge had been pre- 
ferred against him, because when a Superior Court put him on 
his trial upèn å charge preferred against him, it would be pre- 


-sumed that it had been duly preferred. I by no means intend 
- to say that the prisoner would have no remedy if the charge 


Shad not been duly preferred, but I am of opinion that when the 


. prisoner pleaded to the charge that he was not guilty of. the 


offence stated therein, he raised no question as to whether 
the charge was duly preferred or not. It is Stated in the caption 
that Mr. Ryland was a Deputy Magistrate and Justice of the 
Peace for Serampore, but I think that makes no difference with 
regard to the question now under consideration, which ig merely 
whether proof ought to have been given as to whether Mr. 
Ryland had authority to send up the charge. If he had- no 
authority to send Up. the charge, there wére two courses open 
to the prisoner. He might have applied to the Court to ‘quash 
the charge, bringing to the notice of the Court the facts upon 
which he contended that the officer had no jurisdiction to prefer 
it; or he might have pleaded to the jurisdiction of the Court, 
showing that Mr. Ryland had no jurisdiction to prefer it, or if 
it appeared on the face of the charge and the caption that Mr. 


` Ryland had no jurisdiction to prefer it, he might possibly have 


demurred. It has been held that sjestions: to the jurisdiction 
may be taken by demurrer, if the objection appearg upon the 


* fage of the indictment and caption, and that the want of juris- 


‘diction may also be pleaded specially, if the defect does not 
° . (1) 1 Williams Sagnders, 74 b, 
t s 
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appear on the face of the indictment. But it has been held that 
from the nature of the plea of want of jurisdiction, it must 
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evidently be pleaded before the general issue, because by plead- Nanabwir 
ing Not Guilty, the defendant admits the power of the Coun Gov 
to try þim and refeys his case.to their decision. See Chitty’s °° 


Criminal Law, 438, and cases there cited. The prisoner, therefore, 
pleading Not Guilty in this case admitted the jurisdiction of 
the Court and of the jury to try him for the offence, and it was 


no part of the issue which the jury were sworn to try upon ° 


the plea gf Not Guilty, whether Mr. Ryland had jurisdiction 
or not, % ` 

I am, therefore, clearly of opinion that the rifling of the learned 
Judge was right in holding that, upon the issue which the 
jury had then to try, it was unnecessary to give any evidence 
with regard to Mr. Ryland’s jurisdiction. 

The next point is whether the learned Judge was right ig 
refusing to arrest the judgment. We are not called upon to 
arrest the judgment, but to say whether the learned Judge waa 
right or not in refusing to arrest it. 

Tt has been contended upon the construction of section 29 (1) 


of the Letters Patent, that the High Court would have no power ° 


to direct the transfer of any Griminal case or appeal from 
any Ceurt in the Mofussil to the High Court itself; and it is 
also further contended, upon the force of that argument, that the 
High Court has no power to direct the preliminary investigation 


or trial of any criminal case, in which the Offence has been com- i: 
mitted in Calcutta, to any officer or Court who would be . 


competent to investigate or try it, if the offence had been com- 
mitted in the Mofussil within the jurisdiction of that officer. 
It appears to me, however, giving the best construction I can 
to section 29, that the [ligh Court has power, if in its discretion 
it thinks right to exercise it, ta transfer the trial of any crimi- 
nal offence committed in Calcutta to a Mofussil Court, whick is 


e 
(1) Section 29 of the Letters Patent, liminary investigation or fial of any 


1865.—The High” “Court shall have criminal case by any Officer or @ourt , 


power to direct the transfer of any cri- otherwise com oF apes to invéstiate oņ try 
minal case or appeal from any Court to it, though guch case belongs in ordinary 
any other Court of &qual and superior course to the jurisdiction of some other 
jurisdiction, and also to direct the pre? Officer or Court. ° s 

ced e 
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e 
otherwise competent to try it, or to direct the trial by the High 
Court of an offence committed in thes Mofussil. The tria] can 


Nanapwre only be transferred to a Court or Officer otherwise “ competent 
GOSWANL to investigate it.” “Competent to inyestigate if”-does not, as it 


e 


° appears to me, include competency as regaidg local jurisdjction ; 
but only cdinpetency. with regard to the offender, the nature 
of the offence, and the punishment. For instance, the Court 
could not transfer to the Judge of the 24-Perfunnahs the trial 


* of an offence commjtted by a European British subject in Cal- 


cutta, because the Sessions Judge of te 24-Pergungahs could 
not have tried the offender even if the offence had been com- 
mitted in his own Puriadiction. So the Court could not transfer 
to a Magistrate in the Mofussil the trial of any offence, 
which, by fhe terms of the Criminal Procedure Code, could be 
tried only by a Sessions Judge, because the Magistrate would 
not be a Court competent to try ihe offence, if committed 
within his jurisdiction. 

If we hold that the Court can transfer the investigation of a 
case committed in Calcutta to a Mofussil Magistrate other- _ 
wise competent to make the preliminary ifvestigation, I do 

enot see how we can stop short and say that the Court could not 
direct the trial of that case before an Officer or Court in the 
Mofussil otherwise competent to try it. The words “ tg inves- 
tigate or tyy it” are coupled in this section in such a manner 
that I think, ifthe Court has power to transfer the investiga- 


_tion, it has also power to transfer the trial. It might be 


very inconvenient in many cases if the Court had not this 
power. Suppose two men were indicted for forging and uttering 
a forged Note, and the evidence tended to show that the forgery 
was committed on the side of the Circular Road within the 
district of the 24-Pergunnalis, and. that the uttering took 
place in Calcutta at the Bank of Bengal, it would be very 
incdnyenient that the prisoners should be tyied first at Alipore 
for tlfe foxgery, where they might be acquitted on the ground 
thatethe Note was a genuine one, and that they should gfterwards 
be tried in Calcutta apd convicted of uttering a forged Note on 
the ground that it was a forgery. It would be much more con- 
venient *tha? the Court should remove the trial for forgery into 
` S 
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this Court, and to have the questions as to the forgery and 
uttering tried by the samesCourt. It might be convenient under 
certain circumstances that, if an offence should be committed 
in. Calcutta, and the peisoner should efcape and be caught én 


pome district in the “Mofussile to allow the Magistrate of the” : 
district in which the offender was caugitt to make “the prelimi- 


nary investigation. The words of the section, therefore, being 
sufficiently large, and the convenience greatly in favor of the 


construction, which I am about to put upon this section, I have’ 


no doubt, that the High Court would have had power, if they 
thought fit to exercise ity to have directed+ the preliminary 
investigation in this case by Mr. Ryland, the’Deputy Magistrate 
of Serampore. I cannot say that the Court did 80 in the pre- 
sent instance, for the letters have been rejected, and we haye 
no evidence of the fact. I can only say Mr. Ryland might 

- have had that jurisdiction. The question then is, Is this indicj- 
ment bad in arrest of judgment, because it does not appear that 
the High Court did authorize Mr. Ryland to make the preli- 
minary investigation ? 

Tt is unnecessary for the Court to determine whether they 
can take judicial notice that Mr. Ryland was a Justice of the* 
Peace for Bengal, or whethers the Court would be bound to 
ignorethat fact, even if they issued the commission appointing 
him, and the Chief Justice had signed it. If it should s happen 


that the High Court did issue a commission, and the Chief ° 


Justice signed it, it would be a great failure of justice, that 
this judgment should be arrested and the prisoner sent toa 
Justice of the Peace of Calcutta, for the purpose of having a 
new preliminary investigation ; and this failure of justice would 
be the more apparent and glaring, if the commission should 
happen tos be proved. In such a case the prisoners must be 
committed for trial, and the time of this Court, and of a new 
jury, would have to bg occupied in re-trying him, and the tit- 
nesses be again brought from their homes and from theis bufiness, 
in order tə re-ptove the guilt of the prisoner, because this Gourt, 
would not, or could not, by law, take judicial notice of the fact 
whether Mr. Ryland was or was not.a Justice of the Peace for 
Bengal, though they had appamted him themselves. * If & became 
a he ~ t F—6 
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necessary to decide the point, I should hold that this Court 
could take judicial notice of the faci whether Mr. Ryland was 
or was not a Justice of the Peace for Bengal, if from the 
records of this Court it should appear that a, commission had 


; “issued, as it has in fact issued. Inefgct, I holg that eommission 


in my hand under my own signature, and it would be monstrous 

to hold that I cannot take judicial notice gf its existence ;.but 
F e 

it is not necessary to determine the question, for I have already 


“held that, as a Magistrate of Serampore, he might have had 


power conferred upon him to make the préliminary investigation, 
and if so, he would be a Magistrate Iaving power to prefer the 
charge, j 

I am of opinign thatit would be no ground for arrest of judg- 
ment, if a prisoner were put upon his trial by this Court upon 
a charge preferred by a Mofussil Magistrate subordinate to this 
Gourt, who might have had the power of making the prelimi- 
nary investigation conferred upon him, although the caption of 
the charge should not show on the face of it that that jurisdiction 
had been conferred. In the case of Knowlden vs: the Queen (1), 
case arose in reference to the vexatious indictments Act. 
23 and 24 Vict., o 17, 8. 1, of that Act enacts, that no bill of 
indictment for conspiracy, among other officers, shall be pre- 
sented to or found by any Grand Jury, unless such indictment 
be prefefrel by the direction, or with the consent in writing, 


* ofa Jd udge or of a attorney or solicitor. dt was held that it 


was not necessary that the indictment should aver, or that it 
should be proved before the petty jury that the conditions 
imposed by that Statute had been performed. The judgment 
of Blackburn, J., puts the case in a very clear light It 
appears to me that this case is a very important one with 
reference to the point as to whether it was necessary for the 
charge to state whether Mr. Rytand was empowered by this 
Cotrt to make tke preliminary investigation, But even if this 
case is npt a sufficient authority, I apprehend that the only 
proper course would have been to move the @eurteto quash 
thes indictment, if My. Ryland had no jurisdiction ; or to plead 
the want of jurisdiction, if the prisoner wished to have the 
4 (1) 33, L. J. M. Č, 219. 7 
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fact tried by a jury, or if the objection had appeared on the face 
of the record to have raised it by demurrer. It is said in 
Chitty’s Criminal Law that “the omission in the caption of 
an indictment oR the wonds “ then and there” in the statement 


of thaswearing of the juryysvas formerly held fatal; bocause*® 


without them it did not appear that the oath, was taken in 
the gounty where the offence is alleged to have been ‘committed ; 
but the law is now otherwise; and it will be no ground for 


arresting the judgment, after special verdict removed by certio- ° 


rari, that the Judge wh tried the prisoner is not stated to have 
been of the quorum; that na issue appears on the record ; or that 
the authority of the Justices of Goal delivéry is not stated.” 
The cases are referred to in Chitty’s Criminal Law, Vol. I., 
pages 661 and 662, Further, as this is a Court? of superior 
jurisdiction, the want of jurisdiction is not to be presumed. 
Act XIII. of 1865 does not require the Officer making the charge 
to state the jurisdiction under which he is acting, and by section 
6 of that Act it iş enacted that “upon charges recorded as 
* aforesaid, that is by the Clerk of the Crown, persons com- 
“ mitted to custody or held to bail shall be deemed to hava 
“ been brought before the High Court in due course of law.” e 

Looking at all these grounds it appears to me that if the 
indictment ought to set forth in the caption the facts which, 
constituted the jurisdiction of the Officer who made thee charge, 
the omission of stating that, which ought to he presumed, and 
which might have “been raised by the priféner by pleading to 
the want of jurisdiction, or by motion to quash the charge, 
would be a mere formal defect, which, under the provisions of 
section 41 of Act X VIII. of 1862 ought to be taken by demurrer, 
and not by motion in arrest of judgment after the prisoner 
has pleaded to the charge, and thereby admitted the jurisdiction 
of the Court to try him. + 

If the objection hgd been taken in this case that Mu Ryland’s 
jurisdiction did not appear on the face of the record,, fore want 
of the Cgurt*@uthorizing him as a Magistrate to hold, the, 
preliminary investigation, the Cougt might have” made, an 
enquiry into the fact; and if they had found that he had had 
that authority conferred upone him, or that he was a Justice 
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of the Peace for the whole of Bengal, and, therefore, might have 
investigated the charge without such authority, the Court 
might have ordered the caption of the indictment to be altered, 
and every thing would have been right. Ifthe facts did not 


* “exist which conferred jurisdictionsypon My. o Ryland, and the 


* prisoner had wished #0 have those facts tried by aejury, he 
might have pleaded to the jurisdiction. But it appears tame 
that the omission to show all the facts which constituted juris- 


* diction, or the allegation that Mr. Ryland was a Justice of the 


Peace for Serampore, instead of a Justice of the Peace for 
Bengal, is no ground for arresting the judgment. 

It appears to me§ therefore, that the present is one of those 
technical. objections which tend to defeat justice, and to which 
the Court ought not to yield, unless it is compelled to do so 
by law. Iam of opinion that the learned Judge was right in 
proceeding to pass sentence, and not yielding to the objection 
and arresting the judgment, which, unless we believe that 
the jury was wrong inthe verdict they pronounced, could only 
have led to a verdict of guilty upon which the prisoners must 
have been ultimately ` sentenced after a fresh preliminary 
«investigation, and the waste of the time of the Court, the jury, 
and of the witnesses, who would all have been required to go 
through the farce of a new trial for the sake of a mere 
technicad objection, the sole tendency of which ig to defeat and 
not to promote the due administration of justice. If the learned 
Judge had yielded 3 the objection, he would merely have 
held out false hopes to’ the „prisoners, which, if the verdict of 
the jury who tried them is correct—and I see no reason ‘to 
doubt it—could never have been realized, and which must have 
Kiimitely turned out to be a mere delusion. 

- It appears to me that there is no force in the objections, and 
that the judgment must stand. The prisoners will be remanded 
to jail to undergo the sentence which hag been passed upon 


theme e 
e . ee o 


NORMAN, J., concyrred., 


MARBBY,«J.—I agree ‘substantiglly with the Chief Justice, 
s 
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I think all that is put in issue by the plea of not guilty on this 
charge, is what follows the word “charge,” just as on an indictment 
presented by a Grand Jury, all that is put in issue is what 
follows the word “ presert,” I think it wofld lead to the greatest 


by whichethe prisoner was brought before the Court) was consi- 
dered as challenged. , . 

I, therefore, think I was right at the trial in refusing to leave | 
to the jury any question as to whether-the Magistrate at 
Serampore had been duly authorized to hold the preliminary 
inquiry. j ae 

With regard to the motion in arrest of judgment, I concur in 
the construction which has been put upon se¢tign.29 of the 
Charter ne the Chief Justice. : 


Attorney for the Crown: Mr. Mirfield, Oe Govt. Solicitors. 


- inconvenience, if qn every taei the correctness of the procedure’ . 


Hona for the prisoner, Nabadwip: Messrs. Swinhoe, 


Law, and Co. 


Before Mr. Justice Norman. 


- 
. i ° 


THE QUEEN v. RAJERISHNA MISTER, 


Irregular Deposition—Act XIIT. of 1865, s. 8. 


e 
The Magistrate took the depositions by reading over to the witnesses depositions 
made by them in another caso, at the hearing of which the prisoner was not present, 


and procuring them to affirm the truth of the ‘game, Held, that the depositions i 


were illegally taken, and, therefore, could not sustain a charge. 
1.. : 


THE prigoner was charged with cheating. . 


Before the prisontr was arraigned, Normat, J., ‘asked “Mr. 
Marindin, Officiating Standing Counsel, whether he thought the 
charge cotild bè sustained upon depositions taken in the minner 
appearing on the face of the depositions im this case, sent up by 
the MA&gistrate? The manner in which the ‘depositions were 
taken, is fully set out in the Jui ment of the learned J udge. 

$ X G+6 
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1868 Mr. Marindin, without admitting that the depositions were 
Quzex absolutely illegal, did “not think it nécessary to argue the point 


tive atte on behalf of the Crown. 
MOTTER. e e fo a 
. 


b 
Ka , ; Norman, J.—On the 3rd of Omber 18679one Gépal Ghose 
was charged with cheàting. The evidence of a number of wit- 
: nesses was takèn in the case of Gopal Ghose, and I suppost he 
„Was committed for trial in the usual’ way. Recently, the pri- 
"Boner: who is alleged to have been the principal offender in the 
_ case of Gopal Ghose, was apprehended. “The depositions taken 
. before the Magistrate in the case of Gopal Ghose, were read 
over to the witnesses in’ the presence of the prisoner, and the 
Magistrate. made a note as follows upon each of the depositions : 
“Recalled before me, Justice as aforesaid, on the 28th day of 
July 1864, in the presence and hearing of Rajkrishna Mitter, and 
. ` oxa oath confirms his former statement, and further saith, my above 
- deposition is true;” and the witnesses were not cross-examined 
by the prisoner. 

The only evidence taken against the prisongr is, evidence so 
taken, and it appears to me that it. is not sufficient legally to 
‘enable me to try the case. It appears to me that a charge 
supported only by evidence not taken in a legal manner, is no 
charge at all, and I feel bound to enter a minute in térms of 

section Sof Act XIII of 1865. : 
Sa The evils of sucha mode of taking eviglence are shown 
in the case of the Attorney General of New South Wales v. 
Bertrand (1). It was then objected that this mode of taking 
° ; evidence deprived the jury of the opportunity of ohserving 
- the demeanour of witnesses. The objection in this case is ana- 
~ Jogous, though not similar. ` The witnesses against Gopal Ghose 
Š stated what they supposed to be true, but the prisoner’ was not 
present to cross-examine them, or elicit any thing that might be 
in his favoifr. Itis like evidence elicited by leading questions. 
. Asking tie witnesses, “If this is what they said on a former 
= -eccasion, ang whether what they said is true,” is the worst form 
of léading question. Ipis giving a valuo to it which it cannot have, 
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if taken a-fresh. It acca to me thabthis mode of taking the 1868 

evideuce is entirely, erroneous, and that the Magistrate ought Quzzn 

not to have taken it, or to have committed the prisoner. A note RENA avn 

must be made thet the charge is not sustaitable. ° rica 
The” prisoner wis thereto on taken before te Jaee. ° 

and the depositions taken afresh. 


Attorney for the Crown: Mr. Mirfield, (Offg. Govt. Solicitor). e 


Before Mr. Justice Norman. . 


THE QUEEN v MAHBUB KHAN. "1868 


Aug, 12. 
Act IV. of 1866 (B. C.), s. 26—Penal Code (Act XLV. of 1860), a. 116, — 


Police Magistrate has power to convict summarily, under Act IV. of 1866 
(B. C.), 8. 26, for an offence punishable under s. 116 of the Penal Code. 


Tun prisoner wgs charged with having abetted an offence by 
offering a bribe to a Custom House officer, whereby he became - 
punishable under section'116 of the Penal Code. 


e 


The prisoner pleaded Guilty. e 

Mr. Marindin (Dfficiating Standing Coys? stated, that the s 
committing Magistrate had been asked by the Crown Solicitor 
to convict summarily under the 36th section of Act EV. of 
1866 (B. C.), but that the Magistrate had declined, on the 
ground that he had no power to do sos inasmuch as section 116 +» ° 
‘of the Penal Code is not mentioned in that Act. The learned 
Counsel néked for an expression of the opinion of the Court 
upon this point. 

Norman, J. —I think it Hilts clear that the Magistrate 
might hate. convicted sunimarily in this case, unger the®26the = 
section of Act IV. of 1866 (B. C.) The prisoner is rightly 
charged with abetting the offence described in section 161 of 
the Penal Code.’ The Custga pone officer, on board’the ship e 
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e Solway,” was-offered a ṣupee ’by. the iont to induce him 
to receive on board a case, for which there was no Cystom 
House pass. Had the officer received the bribe, he would have 
committed the offence described in section 146 of the Penal 


* ° Code, and the prisoner, by trying¥ajnduce “hyn to de so, ewould 


have abetted that offence. . 
Section 116 ef the Penal Code enacts, „that “ whoever abets 
an offence punishable with imprisonment; shall, if that offence 


* be not committed in consequence of the abetment, and no express 


provision is made by thie Code tor fite punmiahmest of such 
abetment, be punished,” &c. s 

Section 26 of A%t IV. of 1866 (B. C.) enacts, that “when 
any persop is charged before a Magistrate with having commit- 
tod, within the said town, &., any of the offences specified in 
this section, &c., it shall be lawful for the Magistrate to proceed 
tọ try the case summarily,” &. 

The offences referred to in this. section, include Sientes under 
section 16Ł of the Penal Code, and clause 25 adda, “ abetment 
of any of the foregoing offences.” It is clear that the prisoner 
-is. rightly charged with abetment of an offence under section 

*161, and the Magistrate, therefore, had power to try the prisoner 


` summarily for abetting the offence. 


Attorħey for the Crown: Mr. Mirfield, (Offg. Govt. Solicitor). 
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Before Mr. Justice Norman and “ifr. Justice Phear. 
2 


e “ 7 
In toe Marrer or SAGAR DUTT.—THE QUEEN v. THE JUSTICES 


; QF THE PEACE. , Eo adii 


. 
o Wrib of Cergorari—Congighion under Act VI. of 18686, Jas C. Sept. 10. 
Siga Dutt was convicted before a Justice of tho Peste, for siog a warehouse, 
&c., jn the Town of Calcutta, for the keeping and storing of jute, other than jute 
screwed for shipmen®, without a _liconse, and for his said offence was fined Rupees 
300, and adjudged to pay a farther fine of Rupees 25 for every day after the con-, 
viction, in which the offence wag continued? Held, that tĦe conviction was bad. 
A writ of certiorari ad been granted to remove the proceed- 
ings in this case to the High Court, and ¢ rule nisi had been 
obtained by the Advocate General, calling on Kasipyasad Ghose, 
one of the Justices of the Peace for the Towh oê @alcutta, to . 
shew cause, why a conviction and judgment pronounced by him, 
as such Justice of the Peace, on one Sagar Dutt, should not be . 
quashed. The affidavitof Sagar Dutt’s attorney, upon which the 
rule was granted, stated, that on the 12th of August 1868, the 
said Sagar Dutt was summoned before Kasiprasad Ghose, one 
of the Justices vf the Peace for the Town of Calcutta, 
to answer a charge made by A. H. Pereira, Inspector of licenses, 
for making and storing jute, at 31, Durmahatta Street, without + 
having a license for the same, in violation of section 39 of Act 
VI. (B. C.) of 1866 (1); and being convicted of anch charge, 
was adjudged by the said Kasiprasad Gh sent pay a fine of ° 
Rs. 300, and a fulther penalty of Ra. 25 fef every day the offence èe e 
should be continued, after the conviction. It was admitted that 





(1) Act VI. 1866, 3. 39.— After the 
passing of this Act, it shall not be lawful 
to use any warehouse, store depdt, yard, or 
other place within the limits of this Act, 
for the keeping or storing of jute other 
than jute screwed for shipment, upless 

before the same is so used, a license for 
such nse be obtained from thg Justices. 
Provided that this section shall not apply 
to warehouses, sjoyes depdts, yards, or 
places alrea@y used at the time this Act 
comes into operatfon forthe keeping or 
storing of such jute, Provided, neverthe- 
lesg, if any such last mentioned warehouse, 
store depôt, or place shall be burnt a 


. 


aa shall be re-built, it shall not be so 
uscd for the keeping or storing of such 
jute, finloss such Heense as aforesaid 
be previously obtained. Every person 
who, without such license, shall so use 
any warehouse, store depét, yard, or other 
place in cases in which a license onght 
to be obtained, slmll be liable to a p@nalty 
not exceeding Rs. 500, and to œ further 
penalty not exceeding Re. 50 for every 
day during which any sach walthouse, 
stoye depdt, yard, or other place is se used. 
without a license, after a conviction 
under this section or after written notice 
from the Justices to difontinte such nse.” 
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1868 the premises had been gused or storing, &c., juse, before the 
Intaz passing of Act VI. of 1866. e a 
Baoan Dorr, The following grounds for EE the conviction were set 
farth in the affidavit :e = 
** 1. That there was no evidencejg shai ingt the pwemiaggs had 
been burnt*down, as ia contemplated by section 39 of. Act VI. 
Ş of a © . 
- That there was no evidence to shew that” the said premises 
Te been rebuilt as contemplated by the said section. 
3. That there was no sufficient evidente that the gaid Sagar 
Dutt was not licensed. e 
4, That there Was no evidence of any authority from the 
Justices of the, Peace for Calcutta, for the institution of the 
prosecution, ‘a is required by section 233 of Act VI. of 1863. 
5. That the English witnesses were not sworn, but merely 
gave their evidence upon solemn affirmation. 
6. That improper and illegal evidence was admitted, and pro- 
per legal evidence shut out at the trial. 
The conviction ran as follows :° ? 
« Be it remembered, that on the 12th day of August, in the 
`~ year of our Lord 1868, at Calcutta aforesaid, Sagar Dutt is 
” convicted before the undersigned, one of the Justices of the 
Peace for the Town of Calcutta aforesaid, upon an information 
and complatnt exhibited against him, on the 16theday of July, in 
° * the year aforesaid order of the said Justiceg of the Peace for 
* * the Town of Calcutta: for that he, the said Sagar Dutt, on 
the 9th of July, inthe year aforesaid, used a certain warehouse, 
pi store depôt, and yard situate at, and being No. 31, Durmahatta 
e . Street, in the Town of Calcutta aforesaid, for the keeping and 
storing of jute other than jute screwed for shipment, he the ` 
said Sagar Dutt not having before such use of the warehouse, 
store depét, and yard aforesaid, obtained, in manner provided by 
laws a license forssuch use, from the saig Justices; and the said 
warehouse store depdt, and yard being a place for the keeping 
puen and storing of jute, for which previously to such tige such license 
ought to have been oktained under the provisions’of Act VI. of 
1866 of the Council of the Lieutenant-Governow of Bemgal for 
-æ making Paws*and Regulations init behalf made and provided; 


. 
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and I adjudge the said Sagar Dutt, for his said offence, to forfeit 1868 
and pay the sum of Rupees 300, as a penalty, and to forfeit and Ix Re 
pay a further sum of Rupees 25 for every day, after the date of groan I Dorr. 
this conviction, during whjch the said warehouse, store depôt, and 

yard spall ke used fof the kee g and storing of jute other thane. 

jute screyed for shipment by ite said Sagar, Dutt,ewithout his e 
haviag previously to each ad every day’s such use daily obtained 

a license from thé said Justices in that behalf to be paid and 

applied according to law; and if the said penalty of Rupees 300e 

be not paig forthwith, €‘order that the same be levied under the. 

warrant of the said undersigned by distress and, sale of the goods 

of the said Sagar Dutt, according to law; anel if the said further 

penalty of Rs. 25, for every day, after the date of this conviction, 

during which the said warehouse, store depôt, amil *yard shall . 
be used, without such license, as aforesaid, be not paid forthwith, 

on the same becoming due and payable, I order that then and so œ 
often as the said further penalty shall not be paid, that the same 

be levied in ike manner under the warrant of the undersigned 

by distress and sale of the goods of the said Sagar Dutt accord- 
ing to law, given tinder my hand and seal the day and year first 
above-mentioned, at Calcutta aforesaid.” 7 


The, Advocate General (Mr. Ingram with him)—There are two 
defects on the face of the conviction. The convictien gays, that 
Sagar Dutt was using warehouses, &c., powtoring ; jute, with- ° 
-out taking out a ‘license for so dying, dhd it avers that such è» ° 
license is necessary. But this is not sufficient, for the 39th section 
of Act VI. of 1866 excepts warehouses in existence “at the 
time of the passing of the Act. A license would not be required, 
unless such warehouses had been burnt down and re-built, and 
it is noé shown, in the conyiction, that this warehouse did not 
come undgr that exception.* It should appear, on the face of it, ° 
that it had been byrnt down and re-built. The second defect is 
that besides a fine of Rs. 300, there has been imposed om Sagar 
Dutt a fine 6f Rs. 25 for every day after the conviction, during ° 
which he shduld use the warehouse for,storing jte without a a 
license. - Thiseis fining him for an offence which has not been 


committed, and it makes thetonviction bad. . œ ~ 
e 
q 
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HIGH COURT OF JUDICATURE, CALCUTTA. [B.L.R. 


On the Advocate General proceeding to shew, grounds for 


Inre quashing the conviction “other than those appearing on the face 


MATTER OF 


Sacar Durr. of the conviction, Mr. Woodroffe objected, referring to Paley 


on Convictions, 231; Burn’s Justice of the Peace, 558, 574, 575; 


ee and the case of The Queen v. Bolign (1). ‘Apythingenot gppear- 


ing on the face of the conviction must be brought forward, if 
at all, by . affidavit: The Queén v. Siddulph (2). Waat of 


jurisdiction might be shown by affidavit, But not that the 


+ Justices have come to a wrong conclusion on the merits, Paley 
‘.on Convictions, 246, and, cases there ted. [Noryan, J.— 


We think it should be done by offidavit, In re Baker (3). ] 
There is nothing ¢to shew that the prosecution took place by 
order of the Justices. This order is made necessary by 
section 238 8f Act VI. of 1863 (B. C.) A conviction must be 
wholly good or wholly bad, though it is otherwise as to an 
order. The King v. Solomons (4). Paley on Convictions 46, 
167, 233, ed..of 1814. [Noraan, J., referred to The King v. 
Patchett (5).] 


Mr. Woodroffe contra submitted that the, conviction might 


- be amended. 


The judgment of the Court was delivered by 


e Norman, J.—We are of opinion that the convictiensis bad, 
on the secoud ground stated by the Advocate Geperal. In addi- 
tion to the fine of. Rs. 300, the Judge imposed a further fine of 
Rs. 25 for every day Uuring which the warehouse was kept for 
storing g jute, after the date of the conviction. It was in fact an 
adad aon in respect of ah offence which had not then been 
committed. The conviction cannot be amended; a conviction 


* must either be wholly g good or wholly bad. Part of it being bad, 


it is bad altogether, and must be set aside. te 
Attorneys for Sagar Dutt: Messrs. Carruthers, Pittar, and 
Dignam. « . - ° 


Attérnegs for the defendant: Messrs. Berners, Sanderson, 
se i and Co. ý 


(1)'1 Q. B., 66 ° ° (4) 1 TR, 251. : 
(2) 1 Tay. & Bell, 507. (5) 5 East, 339, 
(8) 2 H. & N., 219. A KA 
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* cuteness Foai 
CIRCULAR MEMO. No. 2. Sa 
e s e 
To. è ee e . 
Tue CIVIL AUTHORITIES IN THE 
. Lowber Provinoss. 
. Dated Calcutta, the 23rd Jene, 1868. > 
_ Tue Government of Bengal” having been pleased to exempt 1868 
HIGH COURT, &c., Nawab Syud Mahomed Zaimool Abdeen, Gmovtar 
ee . of Moorshedabad, from personal atten- “7% 
` The Hon’ble@.Loch, , dancein the Civil Courts, the High Court 
Judge. direct that his name be included in the 
* Sec Government lotter | ae 
No. 3211, dated 5theJune list prepared under the provisions of Sec- 
pa l tion 22, Act VIII. of 1869 e 
” œ 
By order of the High Court, - 
(Sd.) ©. D. FIELD, 
z s Registrar. e 
CIRCULAR MEMO, No? 3. oe 
To. 5 i J 
ALL ZILLAH JUDGES AND 
JUDICIAL COMMISSIONERS ` 
Dated Calcutta, the 25th June 1868, 
THE Zillah Judges and Judicial Commissioners of theeLower ', 
HIGH COURT, &c., and Extra Regulation Provinces are 
gom; aa *  . requested to state the mode ‘in which the 
The Hon, G. Loch, average duration of Civil Suits in the : 
eee E sw rl Mofussil Courts of different grades js te~ 
» » A. G.Macpherson, calculated avhen Annual Statement, No. 
.. „e T", 6, is prepared for submission with the 
Local Administration Reposts., e. œ ; 
B B—7 
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LETTERS, 


APPENDIX. ] [B. L. R. 


In order to enable the Court to’form an exact opinjon on the 
subject, the actual figures and oaloulgticus for 1867 should be 


submitted. 
‘By order of the High Court, 


ais sa” © D. FIELD, 
e e ts & = Registrar.” 
* CIRCULAR No..>» , : 
To eae oa 
, Art Civi Jypeks. so 


Dated Calcujta, the 25th June 1868. 


HIGH COURT, &, THE O. O; No. 56 of 17th November 


f Crem. Bms. , 1854 being applicable to a procedure no 
Tho Chief Justice, longer in existence, has become obsolete, 
Mr. Justice Loch: and is hereby rescinded. . 

y 3 Bayley. 
» ” L. S. Jackson, 


» °? » Macpherson. , 
By order of the High Court, 
i . , (Sd.) O. D. FIELD, 
A . . e Registrar, 


e 
1868 © Rules Bhs regulating the use y Stamps under section V. of 
BTANP Act XV. of 1868. 


REGULATIONS, © © ° 


>, 1. On*and after the lst day of August next, the fees of Court 


Fees to be collected by shall be paid by, means of Stamps. 
* Stamps. 


2, All Stamps to be used wader these rules shall be ad- 
Adhesive Stamps to be hesive. ” 
used, 


3. The necessary Stamps shall be provided by the parties 
liable to pay the fees, and shall, in res- 
pect of documents which remain in the 
custogly of the Court, be affixed to the document in respect 
whereof sugh fees are payable. When any fec ia payable in res-, 
pect osdocuments which do not remain in the custody ef the Court, 
or in, respect of any matter, or thing to be done by any officer’ 
or in any office of the Court, in reference.to which jt has not 
been customary to use any ee or printed document or 


| Mode af using Stamps. 


YOL. L] RULES, ORDERS, &c. : ii. 


paper whereon the Stamp cauld be fixed, the party, or his 1868 
attorney, requiring such matter or thing to be so done, shall pro- Brame 
duce an application in* writing, and a Stamp, equal to the peers 
amount of the fee so payable, shall be affixed to such application: 

such application shall bé entitled in the dause or matter to which | 

it relates, and sliill specify shortly the object therepf. . . 


4, Stamps ogun! to the amount of the fee payable for swear- 
ing or affirming each witness, and for . 


` 


~ When witnesses “oxamin- 


ed, Stamps to be delivered ine hi iti i iti 
bythe nenne aE TAE end reducing his deposition into writing, 


of trial, | - e» shall, On the determination of the triak, 
be delivered to the prope officer of the Court by the attorney 
of the party on whose behalf such witness shall be examined. 
If a suitor appear in person, hé shall deposit’ such sum of 
money as the Court shail "require, not > 

Deposit to be made before 
examination of witnesses by less than seven rupees for each witness 
a aa who may be examined on his behalf, 
as security for.the production, at the end of the trial, of*the 
Stamps necessary for payment of the fees for swearing or affirm- 
ing and reducing into writing the deposition of such witness, 
and the money so deposited, shall, in case of default, be applied 
in. purchasing the necessary Stamps. Such deposit “shall yot ° 
exempt the suitor from liabidity for payment of any deficiency~ 
_of fees that may be found due on adjustment at the’ end of the 
trial. e.. -o 

5. The Stamp affixed to a document shall be of an amourft 
corresponding; as nearly as practicable, 
with the amount of the Stamp which such 
document requires, in order that no greater number of Stamps 
may bé affixed to any document than is actually necessary. 
. 6. _ Stamps | of the values noted in the margin, will be requir- 
ed for the purposęs of the. 
Court. Such Stamps maybe ° 


Number of Stamps. 


Stamps to be of the values specified. 


‘0 $ r es eje 10 “6 obtained’ from*the Cbdilector 
- 0- 4 e4 0 2 0 of Calcutta ® fhe same 
en) cee. ots è 9 A 4 manner as all ,other® Stamps, ~ 
PE E E ee s eithêr from his Office direct or 
1 0 yog roe through the Jicensed vendors; 
' . 
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1868. the Collector indenting on ‘the. Superint®adent of Stamps, in 
Sra whose charge the reserve stock of these Stamps shall be kept. 
REGULATIONS. 7 No document required to have a‘Stamp*shall be recelved 
_ or filed in any ‘proceeding in Court, 

No document to bo receiv- 
ed of filed until Stamp can- “until the Stamp" has sbeeh cancelled or 
ae en ° l „defaced. The canceflation shall be 
eit by punching out the Figure-head, so as to leave: the 
amount designated on the Stamp untouched,* and the part 

removed by punching shall be burnt or otherwise destroyed. . . 
+ 8. Whenever a Stamp is cancelled ine the manner zequired 
- “by Rule 7, the slate of cancellation shall 

Date of cancellation tosba 


maa over cancelled bo marked upon it in writing, or with 
tamp 


ry 


a Stamp to be provided for that purpose. 

. 9. A Reĝister’shall be kept in each cause or matter, in which 

shall be entered the name of the cause 

Rogister to be kept. 

or matter, and the description of every 

dociment or other matter in respect of which any fee is paid 

by Stamp or Stamps, and ‘the value of the Stamp or Stamps 

used, and the name of the attorney or firm or person by whom 

the Stamps were produced. 

s J0. Until the Courts and offices are brought into ‘one build: 

T pioon tot stp ing, two e Government Stamp Vendors 

shall be in attendanco, one at the Court’s 

oiiae; and the other at the place at which the sittings of. the 
Courts of Original Jurisdiction shall be held. , 

° 11. It shall be -the duty | of an officer to be designated 

Daties oh 2 ee « Examiner of Stamps,’ with such 

7 Stumps. aid as may be required, under the im- 

-e mediate superintendence of the Taxing Officer of the Court, to 

whom he and his assistants shall be subordinate, to receive all 

-documenjs, and see that Stamps of the proper descriptions and 

* ‘values dre affixed, and to perform the duties required by Rules 

7,8,and9. ° x ee 


12. In al? cases of doubt, as to the necessity of impgsing-a a 
kas Tixing REN dotor- Stamp < or the amount thereof, the Ex- 


mino questions of doubt. aminer. of Stamps „shall yefer tothe 
x Taxing kg elger; pnd that officer shal] determine all questions 
. W 


mwaa 


i ae eal 


VOL.IJ - RULES, ORDERS, &o. Vw 


wo referred tg him,’ sulfjeét to the final’ decision of the Chief 1868 
Justice, upon such ‘questions as shall be referred to him under a 
the provisions of Sedtion Sof Act XV. of 1868. 

13. These Rules do not apply to fees payable to the Sheriff 
‘ of Calgutta, or to the Attorneys of the. . 

Rules* sabia @ to n 
Shoriff, Attgrnoys, and Ofi- High Court, or tą the fees® which any ° 
ig kas officer of the Court is, now allowed to 
receive in additidn to his fixed salary, and for which he is not 
‘accountable to Government. z ° e» 

(These Rules have Ben approved by the Chief J ustice. ) 

. (84. ` R. BELCHAMBERS, 
Registrar, High Cou, Original Jurisdiction. 
; . (S4) W. CORNELL, 
i ` Supt. of Stamps; g 


i : ; © 
llth July 1868. 


It is ordered that the following Rules be passed as the Rules of os 


the High Court of Judicature at Fort William in Bengal, to Hicu Court, 
i . take ‘effect fromthe 15th day of July 1868: 


i: Every Moonshee of.the. Court -shall make caste 
to the effect that he will, truly and correctly, to the best of his = 
ability, read such documents as he may be called upon to reag 
for the purpose.of translation. © . 

2. Documents which are sent to the Translator's Office for 
translation, and which require to be transcribed in the Bengali + ° 
character, before they: can be ‘translated into English aby the 
Translators of the Court, shall be read by a Moonshee of the 
Court to, and transcribed by, one of the sworn Translators, who 7 
shall sign the transcript made by him after the words “ Trans- 
eribed byeme.” Such transcript shall ‘be attached to, and pro-. 
duced in, Qourt with the translation. 2 

3. When a Mapnshee of the Court is ynable,to read a 
document without assistance, the document may be gerd to the 
sworn Translater by any other person competent to reagl the 
same who mgy be available, and who shall previéusly to his 
reading- the game’ sign ‘a declaration, which shall be filed, that 
he will, truly and correctly, a4 to the best of hise abitity, read < 
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1868 ___ the same. In all such cases p the Trahslator shajl add to the 


Roures oF Tre transcript, a statement of the name, „ description, or occupation, 


. Huan Corr. 
and place of abode of any person who may have read, or given | 


assistance in reading, the document. “Thus “ Read to me by 
ee Å. B. of No. . Street 3 (occupation, ve ie < Assistance 
* was giveneto the Mponshee in reading this focument by 
: of ” . j 
. 4 No fvanalation of any document, transtribed by a sworn 
e~ + Translator, from the dictation of any person other than a Moon- 
* shee of the Court, shall he read in evidence at the trial of any 
defended cause, ynless before such tial notice shall have been 
given to the oppesite party, or his Attorney, in order to enable 
_ such party to attend before the sworn Translator and verify 
. the correctrss’ of the transcript. If the transcript is found to 
` be incorrect, and a fresh translation is rendered necessary,. all 
ʻe costs of, and incidental to, such fresh translation shall be borne 
by the party filing the document. 

5. In all undefended cases the correctness of any transcript 
of any document read to a sworn Translator by any person 
` other than a Moonshee of the Court, shall be*proved at the trial 
by calfing a witness for that a ee 
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ROUTINE oF 
Busmezss. 
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APPENDIX. o [BLR 
REMARKS.» 


e 

If a day fixed for the hearing of Regular Appeals or Criminal busines before 
any of the Benches be a holiday, such Bouck will tfke up Regular Appeals or 
Criminal business on the first day fixed for Special Appeals after tho holiday, 

If, at the rising of a,Division Bench on eny day fixed for the hearing of 
, okSgular Appeals, a Regular Appeal be only partly heard, tho, Bonch will, proceed 
° with that Regular Appeal on the following day or days @ntil it is, finished ; and 


* if there be not ‘sufficient Regular Appeals on the list of auy Divisich Bench to 


oceapy the whole of 2 day sct apart for RegularsA ppeals, ihe Bench will EE 
with itg list of Spociùl Appeals, and vice versa. 

In like manner, if there be not sufficient Criminal pe to occupy the time of 
eany Bench on the day fixed for such gases, such Bench will proceed with Special 
e Appeals. oe 

The distribution of Regular, Special, and Miscellancous Appeals, will be 
regulated by the Meme, of Groups given below s*those from any District in a Group 
being placed in the list o#the Bonch indicated, except in cnses remanded, which will 
be referred for orders to the Senior Pudge of the Bench which remanded the case. 

Miscellango ag Appeals will be.taken up by each Bench on ‘the 18t day fixed for 
that class of aha in each week, and will be procecded with on every day fixed 
for “ Miscellancous or Special Appeals,” until all the Misecilancous Appeals includ- 
ed in the list for that weék aro finished. 

Notice of all Miscellaneous Appeals which are ready for hearing in each Group 
will be given on or before Wednesday in the week preceding that in which they are 
to be heard. 

Temporary arrangements will be made as required by cach Division Bench for 
hearing Reviews, or Applications for Review of the judgments of each Bench, once 
every fortnight on a day or days not fixed for Regular Appeals. 

Reviews and Applications for Review will bo heard before both Judges. 


© Temporary arrangements will also be made for the hearing of Fall Bench Cases 


«= ond Appeals from the decisions of Senion Judges on the Appollate Side in cases of 


. 
e 


. difference of opinion, and for the disposal by two Judges of gny of the Criminal 
Statements which require that number of Judges, and also for the ‘hearing of Appeals 
from Original Jrisdiction. 

. Two Courts—one before Mr. Justice Norman, and one biii Mr. Justice 
Markby—will be hold for the exercise of the Ordinary Origital Civil Jurisdiction, 


* except upon days which shall be fixed for Appeals from the Original Jurisdiction, 
of which due notice will be given, and upon days ocenpied with any Criminal Sea-. 
sions. Af such times, only one Cour will sit in the exercise of Ordinary Civil 


Jurisdiction. 
Mr. Justice Markby will take the Insolvent Court. 


°  Grovr A.—(4th Bench),—Assam (including Eastern Dooars), Cossyah and 


Jynteah Hills, Hooghly, Mymensingh, Rungpore, Boghra, Tirhoot, and West 
Burdwan, 


Grote B. 66th Bench ).—Backergunge, Caehar, Cuttack, Nuddea, Sarun, and ' 


Twenty-four Pergunnahs. 

Gwour C.—X lst Beftch ).—Beerbhoom, Chittagong, Daden, Furreedpore, y idna- 
pore, Patna, a Shahabad. 

GRO, (2nd Berch).—Bhaugulpore, Monghyr, ChotaANagporg Dike 
pote, rake: Mgorshedabad, Purneah, and Sylhet. 

Grour E—(3rd Bench )s—Cooche Behar (including Western Dooars), East 
Burdwan, Gyah, Jessore, Monlmein, Rangoon, Rajshahgo, Pubna,, Tipperati, and 
Noakhally. a é , ` 
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your] ' RULES, ORDERS, &c. 
. CIRCULAR No. 8 
From 


. C. D. FELD, Bga., 
Registrar of the High Court of Judicature 


soa S at Fort William in Bengal, * , 
~ To e » + ` - 
ALL CIVIL JUDGES. . i 
. . * Dated @łlcutta, the 3rd July 1868. 


s . 
‘SevERAL instances having been brought to the Court’s notice 


HIGH COURT, &, ee ; j : 

Crvm, Siwa. (Subordinate Judge) trying a case in 
Present : id . tae : 

The How’ble Sir Barnes appeal from a Moonsiff’s decision, directed 


: ` 
Pee hic the Moonsiff, by an order of remand, to 


» » HV. Bayley, make a local investiggtiqn gin person; 
»  » A.G.Macpherson, the Court think it necessary to point 
Judges out that it is not competent to a subor- 
dinate Judge to issue such an order to the Judge of an inferjor 
Court of Original Jurisdiction, or to impose upon such inferior 
Judge the duties of a Commissioner under the Code of Civil 
Procedure. i 
Such interruption of the duties of an inferior Coyrt is an 
interference with the arrangements of Government and with thb 
convenience of the public, which is not warranted Dy law or 
justifidble in point of propriety. o 
By order of the High Court, : 
° (S4) 0. D. FIBLD, 
Registrar. 


CIRCULAR No. 9 


To 
ALL ZILLAH JUDGES ANB 


JUDICIAL COMMISSIONERS. 
Dated Calcutta, the 13th July P868. 
I am directed to forward herewith, for yopr infqrmatiog and 
HIGH COURT, &o, ° guidance, and for communication to the 


orm oe Moonsiffs subject to your contipl, the 
The Hon’ble G. Loch, subjoined copy of a Circhlar having 


” » H. V. Bayley, 


» e. L SeJackson referonce to the escort of remittances to 


Judges. « eae Treasuries, which has been 
C—7 


in which a Principal Sudder Ameen, 


jae 
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1868 addressed by the Inspector General of Police»sto Deputy 
“Omome Inspectors General and District Supgrintendents, and has been 
Leres approved by the Lieutenant-Governtr.: ; 

J am to remind ypu that the ordeys of Goyernment, of .the 
edat March 1864, No. 1338, which are modiffed ‘by the present = ~ 

* Circular, will be found attached to the Court's Circular Memo- 

f randum No..9, dated the 10th March 1864. | . 
wee I % j ~ > 
_ o w ° By order of the High Court, i 
E (Saf ° ©. D. FIED, ” 
OSes i „e Registrar. 


f 


-° Circular from Lieut- Colonel J. R. Pughe, Inspector- General of 
Police, Lower Provinces, to all Deputy Inspectors- General and 
District Superintendents of Police. 


In modification of the orders contained in Government letter, 

No. 1338, of 1st March 1864, published with this Office Memo- 

= randum No. 834, dated 21st idem, - the Lieutenant-Governor is 

“plpased to direct.as follows: Where Moonsiffs? Courts exist, a 

_ cay in eaeh month will. be fixed by the Judgeeon which the 

go “money will be paid over to the Police for tranamigsion to the 
* o Treasury. 

2. The Moonsiff will give notice at the Police Station on 

the day before the guard is required, and the Police Officer in 

e , charge will himself, on the,day appointed, proceed to the Moon- 

siff’s Cutchery, with a guard, as directed in Circular No. 28, of. 

e 1867. Se oa 

°- 3. ` He will receive charge of the money, and at onge make it’ 

over eto tha guard with a memorandum of, the amount. The 

Officer in charge will forthwith proceed with it to the aay 

<= = of Suledivisional Treasury. .. o 
4, « Should any necessity aise for a second remittance during 
the month, the same course will be pursued, 0 on due ggongoheng 


- given at the Pelice Station. ES 
e 


e 
g 
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l CIRCULAR No. 6a. 1868 





% Dated Calcutta, the Tih September 1868. LerreRs. 


CIRCULAR ORDER TO MAGISTRATES. b 
7~™7 e e . ? e @e 
Tas Court having had under consideratjon the result of trials ° 
and preliminary inquiries before the 
GH COuRT, &o, ° F: 
` E ax Sm, c, ° Magistrates in 1867, as shown im the 
Present annexed Table, promulgate the following, form 
Tho Hon G: Lely a general rule upon thd subject :— ‘ 
P Le Jackson, Every Magistrate who is authorized 
Be A sam A to “receive complaints; is enjoined to 
comply strictly with” the provisions of 


Sections 66nd 67 of the Code of Criminal Proçedure. A 


The examination of the complainant is not to be a mere form, 
but an intelligent inquiry into the subject-matter of the 
complaint, carried far enough to enable the Magistrate to exercise e 
his judgment as to whether there is or is not sufficient ground for 
proceeding. 

Where it appeårs to the Magistrate that there is sufficient 
ground for proceeding, he is to issue his summons, or in tertain, 
cases his warrant, for the appeargnce of the accused before the = 
Magistate himself or before some other Magistrat having 
jurisdiction in, the case. Where, in the judgment of the 
Magistrate, there is no eufficient ground for proceeding, he is to « 
dismiss the complhint. . . 


The examination of the complainant is to be upon path or | 
solemn affirmation, and is to be taken by the Magistrate himself. z 


The order upon such examination for the issue of warrant or e ° 
summons, or for dismissing the complaints, shall be in the hand- 
writing of the Magistrate himself. : . 


The. provisions of gestin 180 should be resorted to in cases of 
doubt, in respect of “the “offences to which this Section applies. 
When a Magistzate directs a previous enquiry to be “madg into a 
the truth of a eomplaint, under the rovisions of Section 180, hå 
should fix a day for the farther appearance of the complainant, 


and for. taking into condideragen, the report of the qfficey directed = 
‘ D—7 . 
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iss  tomake such enquiry, with q view tosthe issue of process, or 
Crrouran Otherwise, as the Magistrate may find proper. 
Terres. Complaints should be received at a*fixed hour each day, and 
should be immediately numbered in thé order of their receipt. 
„They should then bé entered ina béok to be kept in the form 
—’ Me annexed, {his book should be kept under the special control of 
the Magistrato-himeeff. 


It will be the duty of the Mauin of the® Distiiot to dake 

~weem, care that these rules are exactly observed by all Magistrates 

* within the district who recejve tomplaints, and he’shoyld impress 

it upon his subordinates that the objept in view is not to secure a 

certain proportionebetween acquittals and convictions. That is 

merely a result which may suggest a necessity for inquiry. 

a The real objéct‘of the rules is to ensure that no person shall be 

compelled to appear before a Magistrate to answer to a criminal 

e charge, unless a Magistrate has first satisfied himself that there is 
réason for proceeding against such person. 


The very knowledge that the complainant will be at once 
brought face to face with the Magistrate, and that his 
examination will be a reality, may be fairly expected to have the 
effect of keeping out 6f Court many false and some exaggerated 

— complaints, and the examinatéon itself will show the slight 
{gundation on which many charges rest. ° - 


In cages Where the Magistrate may have a suspicion that the. 
i ° ‘charge is,„false or vexatious, but the suspicion,is not sufficiently 
: ° strong to justify him in’ withholding process, he may fairly warn 
the complainant of the risk which he runs of being prosecuted for 
è a false complaint or of being ordered to pay something to the 
e , accused by way of amends. But he will, of course, be careful 
not to do so in such a manner as to deter honest oomi planant; 
° It yill be the duty of the Sessions Judge, whenever he has 
* reason to believe that’ proper care, as to the issuing ‘of process, ` 
has not begn exertised by his subordinates, *to inquire how far 


“Me : the rules sbove laid down have been observed and carried out. 
= ee ig By order of the High Court, e 
; O TO Gay yO D BILD, . 
b 3 ~ . o ‘8 Registrar. 


C . TARA 1868 
e 
CIRCULAR 
a dian ate 2 Lee 
: org onransa 
TRATE, e 
Kener santa, 7 . ° x 
. bonad 
DISTRIOTS. a 18, eg | 8 
. * F n g 3 F 5 3 3 e ' i 
—_ ag 3 E re] 2 3 4 3 ° 
e 3S 3i EIJEEN FE 3 ey 7 2 
ge |8| 38| iul 2 8 E e pm 
u HBG i il R a E 8 
GE 45 haj gosi E E ai ggl ua 4 y 
-< e| á gy 35| $ g 8°) ei $ 
3 [etls hatšlto sis tales 
e Ay oy ou ae Py Oy 
- s— ry | Reeser 
Mymensingh | 4,877] 52 49 62 | 38 684 316 
East Burdwan | 6,200| 41 66 604 | a96 |] 62 38 
Baron se oe | 8,120] 57 Bad tal æf “733 | 207 . 
Nuddes .. «| 4,805] 53 _ 448 || 61 | 39 6 25-4 
Jessore se se] 6,782] 47 60 656 | 344i! 69 3l 
Backergungo ..} 6,203] 40 63 653 j| 347 |] 4925] sons o 
ALdnapore .. | 3,805 67 34 71 29 59 4 . 
‘Rajohabye.. | 2,730) 62 43 70 | 30 70 30 ` 
Pubon se se | 1,905] 47 28 al | 79 55 45 
Deces e ef 4047 | 58 ao || sa | 48 50 50 
. Furreedporo  ..| 1674| 63 a4 5 jas 11 23 
Chittagong oe | 2,007 6l 55 70 30 Go 40 
West Burdwan ..{ 4151) 223) 78) mal 82 18 66 | cry 8 
Beerbboom «| 2410] os| 35) s29]| 69 ai |] 54 |46 83 18° 
Hooghly .. «| 4806) 5! 41} 14 5 46 68 | a 50 50 am s 
Howrah .. «ef 4568) 67| 3j m7] 36 64 86 j 14 || es 24 
Shababad.e „e| 988] 46] 54] asal 41 89 m | 45 64 mE 
Rungporo s> +. jf 1,886 48 52 261 54 48 33 ST a ef 28 
Bogra s. e] 3,853] 89] aj] ayl 28 72 || 63 | 37 77 23 
Sylhet s f 4,583} 79] ajo waf 87 13 49 | BL 56 54 z 
. Bhaugulporo f 1,792] 71) 29] i34] 67 33 77 | ~) 56 “4 o a CO 
_Monghye.. «| 3,114] 61] 39 oa i] 84 46 67 | as 69 31 
Moorshedabad ..| 3209| 47| sa| ust 42 58 52 |48 58 42 
Tipporah se «| 3,051] es] 35| 17- Ses æ l o3 | 37 er 19 
Noakhaly .» . | 8515 53 41 24 52 48 59 4l 60 40 . 
| Patna se ve] 4,766] 67) 43| aral 56 44 60 | 40 8B a. 
Purneah e «.] 2512| 48 52 165 A6 54 51 49 59 4l 
$ Cuttack .. | 8345} 50! 0f 291 39 6l 63 | 87 37 63 
Balasore e © $. 2,198] 54] 46] 246 ]] 29 a n | 29 61 89 ° : 
Poors .. «| 340! sa| 48| © 97 79 a |] æ Ja Bf m ad 
24-Pergunnahs 9% | 11,751] 59] 41 188 || 40 60 75 | 25 47 63 
Dinagoporo | 1231) ght] o8) a 8 62 w | 2 ol GS je 35 
Maldah .. | 689/ eaj 38] 299]! 68. 82 41 | 58 44, 58 
Gya e ej D4] ej aj anej TI 29 63 | 37 oT 33 - 
Tirhoot ae On| “afos| oa) 42] asol 63 | 47 || 69 | a |] 74 0) 25, = 
Chumparun =... | E47} | 45| 229|. 6b 25 45 | 5 30 10 
TOTAL | as 1376°92 
Average for 35 dists, e 
ee e 


RULES, ORDERS, &c. 






















































































rep 


APPENDIX. 


Register of Criminal Complaints, 





; CIRCULAR ORDER No. 


Namo of Com- 
plainant. 










r ry 


onbnce charged 
Thanneh. | Jen seatiohore.0.| Odora Passed, 














«| Enquiry under 180 
C. C, P, diredted. 






. | Sæumons granted. 


. | Warrant granted, 







. | Warrant grffited. 





Warrant granted. 








Ld 
Plunder of Crops 





Enquiry directo d. 
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+ 
SESSIONS JUDGES AND JUDIOIAL COMMISSIONERS. 
e 


Dated Calcutta, the 9th September 1868. 


THE High Court are pleased to direct that*the submissions 


HIGH COURT, &o, 


of Sessions Statement* No. 5 be discon- 


CRINAL SIDR, tinued and that no cases be included 
mia Ge in Sessions Statementt No. 4, which 
Ea hawe been referred to the High Court 
>  AG.Macpherson, under Chapter XXVIII, Code - of: 
E Judges. Criminal Procedure. fe. 
e - 
By order of thẹ High Court, ° 
i eo (sa) *0. D. FIELD, - 
‘ > A e Registrar.- 


s 
* Abstract Statement of Personaequitted before the Court of Session, 
+ Abstract Statemont of Prisoners punished, withput refemyce ‘tothe High 
s 


Court, by the Coux of Session. 


. 
e 


ete 


‘ VOL. L] ° - RULES, ORDERS, &o.. 
CIRCULAR ORDER No. 7. 


e ALL CripinaL, AUTHORITIES. 


Dated Calcutta, the 102}. September 1868. 


S Dieniotiur¥ P doubt hfving arisen in the preparation f: 


HIGH COURT, &o, the Roll of Released Prisoners” (kept À 
*Oroxat Son, =, By the Police Department) in conse- 


often. 6 nk, quence of the non-insertion, in Warrants 
a H Ye Boyley, of Imprigonment, of the place of residence * 
» L.B. Jackson, 


„A. &, Macpherson, 9 of persons convicted and sentenced, the v 


Judge. High Court are pleased to direct that, in 


future, Judicial Officers shall enter, in the Warrants issued to 
` Officers in charge of Jails, the residence of the persons whom 
they convict and sentence. 
By order, &c., 
(S4) ©. D. FIELD, 


Registrar. ° 
-t*a ~ CIRCULAR ORDER No. 10. 
To $ hs 
ALL ZILLAH JUDGES, . Š 
JUDICIAL COMMISSIONERS, 
DISTRIOT MAGISTRATES, AND e 
. " Depury COMMISSIONERS. e 


Dated Calcutta, the 7th Septen 1868. 


Tieki being ño rules under which prisoners confined in Civil 
HIGH COURT, &o, or Criminal jails can be produced as 
CIVIL AND CRUONAL, witnesses if Civil or Criminal cases, and 


P. t: 
The Hon! yle Biz Barnes it being very desirable, in the interests 


Peacock, Kt, Ci Justice, 

Eas ay of justice, that reasonable facilities 
» HY. Bayley, should exist for obtaining the evidence 
» 28. Jackson, 


4 A.G. Macpherson, Of such persons when material to” cases 
Judges. under trial and calculated to promote 
the administration “of fustice,the following rules on the subject 
are laid down,by the Court with the concurrence ahd a ba 
suggestion of Jlis Honor the Lacutenant- Governor of Bengal :— 
1st—The District Judge, either Of the ‘motion of any person 
interested, oron the sheen of any inferior Coprt, „Civil or 
v4! 


1868 


CIRCULAR 


LETTERS. 


7” andanu 


evi 


1868 
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Criminal, may direct the attendance of any prisoner confined 


Cmovrar within the local limits of his district to give evidence in any 


LETTERS. 


ee? 
ee, 
e 
e 
e 
+ 
- 
e 
e 
e 
e 
» 
. e 
= 
== 
@ 
e 
o 


case, Civil or Criminal. e.” $ 


2nd.—The grounds of such motion or “application shall be that 
. tlfe prisoner sought to be produced as a vaitndsg, is a necessary, 


e witness, wishout whose evidence the party sdtking to examine 


him cannot sdfely go to trial. The Judge, before complying 
with the application, may require to be satisfied in such magper 
.a8 he may deem proper, as to the existence of such grounds. 


e 3rd.—It shall not be competent to the District J udge, but it . 


shall be competent to the High Court, on the application of the 
District Judge, tg direct the attendance, for such purpose as 
aforesaid, of any prisoner cénfined beyond the local limits of the 
jurisdictio? of the Judge so applying. 

“4th.— Prisoners in jail at a greater distance than 100 miles 
from the place where their evidence is required in Civil cases, 
whether within or without the local limits of the district, may 
be examined under a commission issued in accordance with the 
provisions of Section 175, Act VIII. of 1859. Commissions 


under this rule may be directed to the “ Officer in charge of the 


J ail” im which the prisoner to be examined is confined. 
6th.—The cost of bringing up a prisoner as a witness, or of 


. examinis a prisoner under a commission, shall be paid by such 


party as the District Judge or the High Court respectively may 
direct, unless, for reasons to be recorded, the J udge shall other- 
wise direct, a deposit, to meet such cost shall be made before 
issue of the Judge’s order. 

6th.*-It shall be competenteto the District Judge to direct 
summonses to defendants in Civil cases, who are prisoners in 
any jail or lock-up within® his district, to be served‘‘on such 
defendants, within the precincts of such jail or lock-up, in such 
manner as the Lieutenant-Governor may, by his order, from 
time to time, direct, 


° By order, &.. 6 
* e 4) C. D. FIELD, 
° q z A Refistrar, 
e eas i x ; ma 
e ° *e ý 


{ 


. 
< 


VOL. I.J RULES, ORDERS, &c. 
. CIRCULAR No. 11. 


J. He BELOHAMBERS, ESQ., 
Deputy Registrar in charge of the Office 


. of Registr ar, High Courts š 


ro e t la 7 


e 
JODGES AND JUDICIAL COMMISSIONERS, 
Lower AND Extra REGULATIO® PrRovinges. 
Dated Calcutta, 26th October 1868.0 


_ THE Judges and dwiicial Commissioners subordinate to the” 


High Cdurt are informed that the 

BIGH COURT, on Lieutenant-Governos, on the lst of April 

Present: last, ganctioned the supply of the books 

chee oe ,, named in the first list (A)p rfoted below, 

S= for the Office Libraries of Judges and 

Subordinate Judges; and, on the 14th, ultimo, the supply of 

the books specified in the second list (B), for the Libraries ‘of 
Moonsiffs, 


Be 2 Such of the Moonsiffs as understand English, will be sup- 
plied with the books sanctioned for them in that language. 


s 
3. The above information, as far as it relates to Subordinate 


Judges and epee should beecommunicated to thosg Officers. ™ 


* * By order of the High Court, e 


o o J. H. BELCHAMBIRS, 
Deputy Registrar, in, charge of 
ye the Office of Registrar. 


List. 


All the Regulations and Acts in force, 

| Macnaghten’s Hindu and Mahomedan Law. 

DYyabhaga (or Mitakshara where thf law applies). 

Dattaka Chandrika and Mimansa. 

Bhe Weekly Reporter, from the commencoment to the end of 1865. 

Norton on Evidence. e 

Brobghton’s Act VILL of 1859, New Edition. 

Thomson on Laimitadion of Suits. ° : 

Regulations and Acts in force. ° 

Mecnaghten's Hindu and Mahomedan Law. ® 

Dayabhaga (or Mitakshara). - 

„The Full, Bench Rulings of the High Court, about to be brought out 
"by the Council pr Law Reporting in Bengal. 

Norton on Evidenco. ° e 


(A) 


(B) 


Ng ee DN op Rg N 
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1868 CIRCULAR No. b. . 
ae From x ‘ e 
i F. B, Peacoox, Esq.; ° 
. at Registrat of the High Court of Judicature at 
— > 7 ° Fort Witliam in “Bengal, TZ 
To ° * : $ 
e THE Sessions JUDGES IN THE RẸGULATION * 
meme, AND Extra REGULATION PROVINCES, 
. a Dated Calcutta, the 27th November 1868. 


Tue Court request that when persons are charged with 
HIGH COURT, &o.,° several offences and convicted of one 


aero Sma. only, the bead of charge on which they 
z The Hon. % Tek, have been convicted, may.be indicated 
» S Bayer, in Column 5 of the Sessions Statement 
E ” Judges of the Court No. 3 by red under-lining thus: Culp- 
ae alfle homicide. S 
By order, &c., ° 
(Œd) F, B. PEACOCK, „~ 
Registrar. 


e Nore. yor the convenience of printing, instead of red line under the words 
=- Onulpable homicide ” black line is used., 
° 


* * ° CIRCULAR No. 12. b7 4 


° Tae CIVIL ÅUTHORITIES IN THE Lower AND, 
Extra REGULATION PROVINCES, 
e 
‘Dated Calcutta, the 27th November 1868. 


. ° © Tum Court direct that & future blank Statements b¥ not sent 

: HIGH COURT. up with Civil Quarterly Statements, as 
= orm Sipe. they only cumber the Office. * When- 

The Hon. i Tach, ever, therefore, any Statemert is blank, 

s aý Foyle a note to that effest will be entered at 


Fudge of the Court.” the foot of Statement No. 1, cand the 
=. blanl¥ Statements will not be sent up. 
° * >e By order, &c., 
(sa3! T. B? PEACOCK, 
° “s Registrar. 
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HIGH COURT OF JUDICATURE AT FORT 1868 
WILLIAM IN BENGAL. Cincurar 
s > 7. LETTERS. 
š The 37th November 1868, 
Daan 


A Full Bench of ‘the Court have ruled that thg E ; 


HIGH COURT, &o, pf a prisoner pleading guilty before 
Cramar Sog * a Court of Session,” under ection 


Present : 
e Hon. G. Loch, 362 of the Code of Criminal Proce- 
N A SN ALD dure, is valid, alttough there are no, 
\ Judges of the Court.® “Agseasors. ° 
y È i pS p 
E e 
A CIRCULAR Memo., No.1. ° è? . 


Tar above ruling is circulated for the information and 
guidance of the Sessions Judges in the’ Lower and Extra °, 


Regulation Provinces. 
e 


aan = By order, &c, 
: (Sd.) F.B. PEACOCK, 
i Registrar. 
Hiran Court, &e., i aE 
The 2%th November 1868. ag 
. " . e 
e eae i 
° e e 
Hiren Court. i 


Ir is Stdered, that the following Rale be read and passed as as ° 
Rule of the High Court of Judicature at Fort William in Bengal, 
„to take affect from the 12th day of December 1868 : ° 

Every writ of summons issued from the High Court, shall be 
made returnable within the times herein specified, unlegs other- 
wise ordgred*by a Judge. ` 

In cases where all the defendangs resjde, and tlfe writ.is for ` 
service, wwithj@ the lofal limits of the original jurisdiction of the 
High Court, within one calefidar month. e. œ 


7) 


—_ 
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1868 In cases where the defendante or any of them reside elsewhere 
OmouraR within the jurisdiction of the High Courts of Fort William or 
TTERS the North-West Provinces, within two calendar months, 


- In all other cases, within three calengar months. 
p Such time, in all cases, to be *computed rpm “the late of the” 

writ, provided, nevertheless, that the time for the return of any 

. auch writ may be extended by order ‘of a Jydge, at'any time 
° a 

before the writ is returnable. ~ 

e At the foot of every writ of summong issued from the High 
Court, shall be written a memorandum to the following effect: n 


> a 


«This writ mustebe returned to the High Court immediately 
after the service thereof, or if not gerved, and the time for the 
. return thereof shall not have been extonded by the order of a 
Judge, on the day of - next.” 
. At the expiration of the period limited for the return of any 
- writ, the same shall be returned to the High Court, and the case 
shall be set down on the Board of Causes for Disposal, 








š s . No. 240. 
Extract from the Proceedings of the Government of India, in the 
“Foreign Department (Judicial), under date, Simla,,the 27th 
e August 1868. 

e e Read again the following papers regarding ‘the execution of 

the decrees of British Courts in forcign States :— 

Resolution No. 23, dated $1st J anuary 1867. 

. Circulars, Nos. 74 and 75, dated 10th April 1867. es 

Read also the following replies to the above-mentioned Cir- 

e . 


í . . culars:— te 
e From Resident, Nipal, No. 2, dated 24th April 1867. 
Political Agent, Munnipore, No. 33, dated 27th April 


T. e 1867. 


we, e . %, Officiating Commissioner, Mysore, No? 606-25, dated 
° “30th Apri] 18674 
» Chief Commissioner, British Nurmah? No. *100 P, 
_ ° dated 6th May 1867.0. 
e ° 


mmn 


. 
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From Resident, Hyderabad, No. 21, dated 10th May 1867. 

» Officiating Secretary to Chief Commissioner, Oude, 
No. 1980, dated 29th May 1867. 

s» Under Secretary, Government, of Bengal, No. 4554, 


<r, . °’ dated 24th g uly 1867. . 


, Secretaty to Government of Punjab, NB. 275-1121, ° 
X dated 25th duly 1867. 


a » Agent, Governor-General, Rajpootana, No. 929-12 Js 


dated 5th August 1867. 

» eActing Chief Secretary, Fort St. George, No. 1276, 
dated 7th August 1867. ° 

» Agent, Governor-General, Centra? India, No. 10-231, 
e dated 24th August 1867. 

i Sésvelary to Government, North-Western Provincgs, 
No. 292 A, dated 29th August 1867. 

» Agent, Governor-General, Central India, No. 12-252, 
dated 9th September 1867. 

»» Secretary to Government, Bombay, No. 118, dated 


ees > 19th May 1868. 
* 


ResoLution.—His Excellency the Viceroy and Governor 
General in Council observes thgt the object aimed at by the 
Resolution of the 31st of January 1867, which was forwardgd 
to all Governments, Administrations, Departments, aad Agencies, 
was to give facilities for the execution of the decrees of Civil 


« 


xR 


1868 


CIROTLAR 
ORDERS. 


apama 


Tribunals obtain&d by British subjects iœ our own territory, by e © 


enlisting the influence of the several political authorities with 
the Princes and the Chiefs of Nafive States to which thé debtor 
had absconded, or in which he was possessed of property. 


~~ 

2. It then appeared that several Political Officers objected 
to the Resolution in question, and the subject again came, under 
the considgration of the Government on the 10th of April 1867. 


3. On that occasion the Governor-General in @ounciP ex- 
plained the broad principle under which the decrees of Courts 
of one nation ‘of country are recognized by the Courts of afother 
country, and ‘the Government declawed its opinion that There 
was nô teason® why fhis just and equitable principle should not 
be recognized in India. The Governor-General in Council 


T . decree. 
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1868 next proceeded to modify and*explain the Resolution of the 
Cioutat 31st of January preceding, by préposing more specific rules for 
the guidance of the political authdrities, and by inviting their 
opjnions on this impprtant question. , es rules, it may be 
° stated, comptised the following provisions: èe œ Poo 
s I.—Wherg there ere regular Courts in wale Statosethe holder 
-.of a decree obtained from a British Tribunal was himself 
to apply to such Native Courts for the execution oma 
T.— Where there were no regular Courts, the decreezholder was 
to brjng the decree to thg notice of the Native ruler, 
through the political representative of the British Go- 
vernment, who was to rgcommend to the Native Chief or 
Prifice that effect should be given to the, decree in what- 
ever way the system of administering justice in such State 
è would permit. 
— T1I.—The practice of reciprocity in execution of decrees between 
our own and Native Tribunals was, if posle; to be 
adopted. 


e 
ome 


4. The replies to the Circular above mentioned of the 10th 
éf April, inviting opinions and suggestions, have been received 
and havg been fully considerefl by the Government of India in 


Gouncil. . . 
. 5. The opinions of the experienced Officers comsulted on 
this question differ considerably, both as to the propriety of 


issuing the proposed instructions and as to the possibility of 
attainivg the end which the Government had in.contemplation. 
. 6. The Governor-General in Council sees no reason what- 
e e ever to question the soundgess and equity of the prixgiple laid 
down in the Circular of the 10th April 1867, nor does he cease 
e to hope that, in process of time, regular tribundls may gradually 
<€ be established in all important Native States, which shall 
eveittually *securé the confidence of sujtorg, which shall be re- 


mye liable, Snsteuments for the execution of the decrees of British 


Tribvhals, ¢ and which in their turn shall deliver Lecreés such as 
would, in ordinar y cases, bewespected by our own J udges. 

7. But looking to the weighty objegtions ufged By ‘scveral 
è able and ‘experienced Officers to thé. adoption of the second pro- 
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vision of the Circuldr in quéstion, to the inexpediency of 1868 
subjepting Native Princes and Chiefs to the constant official lalate 
pressure of the British representatives, to the irritation and 
complications to which sych a course might possibly give rise, 
ommend tq the probability that, in he end, the legitimate influence - 
of high Civil or Military Officers may be weakene® or diverted ° 
from its proper scope; the Government of Indig i is pot prepared 
Rist on carrying out the instructions which it had previously 
contemplated in the interest of honest ang successful suitors. ° e 
In future, chen, all administrations and political representatives * 
of the British Government.will be guided ey by the follow- 
ing instructions. 


` 


8. The sule contemplafed for cases and States hare regular ` 
Tribunals exist, will still be maintained. Holders of decrees 
obtained in British Tribunals must present them themselves, or . 


by their lawfully-constituted Agents, for execution before ° 

such Tirbunals, without in any way invoking the aid or relying 

on the imluence of the British representative. The question 
r reciprocity in the execution of decrees is one which the 

Tribunals of the respective Governments must decide. . 


9. Where there are no regular Tribunals, the political repre- ks 
sentative will, as a general rule, abstain from putting any 
pressure on, or using his influence with, the Chief or the _Durbaf, 
in order to the execution of a decree obtained in’ British . 


territory. $ : . e 
10. Nor ought this determination to inflict any real hardship 
on claimants who successfully hav8 resorted to our Courts for 
redress. 
~ ° . > 
11. In many cases where large sums of money are claimed 
from debfors resident in British territory, such persons, if they e 
abscond into Native States, leave either property or partners “> 
behind them in thg saig British territory, against whom execu- 


tion may at once be taken out; and, in all cases, where plaintiffs awn 


apprehen@ that defaulting debtor may abscond, or may cênvey 
away his property, the Pr ‘ovisions ofeAct VAII of 1859, regard- 
ing the’ attachafent of proper ty while a suit is pending, afford 
to all litigants, who are ptaperly alive to their rights and M 
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1868 position during litigation, a fair and adetuate security against 


Crrootar eventual loss by evasion or default. 7 
Orpnes, e 


12. There may occur, however, the Gotamo General in 
Council obsegves, some flagrant cases im which,a defaulting and 
5 * ‘absconding aiebtor possesses large means whit tht limits of — 
* Native territories, if which the default and evasion may be 
marked by acts of gross fraud and flagrant dishonesty, an@ in 
which, by deceit or artifice, he may have reduced the hon’ye 
’ creditor to ruin, or have left hipa without the slightest prospect i 
of redress; and there miy be othef peculiar ciréumstances / 
which, in the judgment of the Polittcal Officer, might render 
interposition on his part expedient. 


. 13. Ineughecases the representative of the Biltish power 
my, when applied to, most properly use his discretion in pointing 
. out to the Chief and the Durbar the special circumstances 
. which render intervention desirable, and may urge them to 
compel the defaulter. to discharge his liabilities. In cases of 
remarkable difficulty or doubt, the political authogfty may, if 
he thinks fit, refer the matter to Governmentefor orders before 
taking eny action. 
z ` l4. Butit must be clearly ynderstood that these cases will 
` form th® exception and not the rule, and that the political 
authority will only adopt this course when he is fully satisfied 
e that the case is distinguished by exceptional circumstances, and 
e , that the claimant has been the victim of fraud 4nd trickery and 
has, practically, no other means of obtaining his rights. 
15. “In such marked cases,” the Governor General in Council 
e , does not doubt that the moral influence and advice of the British 
official may be properly exerted, and that-the Durbar will 
. e recognize the propriety of insisting that the evatling debtor shall 
< come to some satisfactory arrangement with his creditgrs. 


16. The Resolution of the 31st of. Jaguary is hereby cau- 


— _ celled,ané all Officers will henceforth be ae Py the puani 
z as ab8ve laid down. l 
he . ee 
hd ` te 
e . e `. s i 
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e = . 
: No. 1. > ae p 
Tue following Rule is added at page 345 of the Board’s 
Rules:— - . 
5A, Whenever a Ward's property consists of Mehals in more 
than one District, the management of which is carried on by 
the Collector of the District in which the lands are situated, 
the rate must be levied separately, by each Collector,for the 
portion of the Ward’s estate lying in his District; and the sunk 
thus levied must be shewn undef the appropriate headiag in the 
` prescribed Retufn made to the Collector of the Head Quarters 
District. * - 


No. 2. 


THE Board have ascertained that, in some instances, Collectors - 


abstain from registering transfers duly ordered in Mutation 
proceedings, until payment of the fees prescribed by Regulation 
XY. of 1797, and that Section 6 of that Regulation, | which 
provides a Jegal means for the recovery of these feeg, i is nôt pro- 
perly applied. 

2. District Officérs-are, therefore, reminded that they have no 
power togefusę registry, and it is not optional with the pupprie- 
tor to abstair from paying the fees, which should? always ba 
levied „under Section 5, Regulation XV. of 1797, if not pas 
yoluntaniy: “e °° coe 


=, B—8 


°¢ 
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Nor 3. * © o 
Tar following paragraph is addef to Board’s Rules, Page 
194, after Clause 7 :— 


.. %4. The fôllowing are the Regulations. préseribel for the p= 


* Examinatio& of Revenue Agents: 
1. The Examination of Applicants for admission as "Rerçnue 
' Agenfs, under Section 7 of the Rules, passed’ by the Boswd oe 
*Revenue, in their Circular Order, No. 5, of April 1866, shall be 
“held by a Committee compased Sf the Principal Suddgr Ameen, 
, ex-officio, and a,selected. Deputy Collector, at the Head- 
quarters of each istrict.’ The Deputy Collector should be 
selected, from time to time, by the Commissioner of the Division, as 
occasion may *equire. The Collector, or a Covenanted Deputy 
Collector, should also be an Examiner, and one of. these Officers 
should, alternately, preside at each Examination, i in order to 
avoid the possibility of the Examiners being divided. 
` 2. The Examination shall be held once in each yey, on the. 
second Monday i in August, and shall be by questions'in writing. 
and vivd voce. 
. 3. The Examination shail bi conducted in English, or ‘in i the 
vernacular of the District, at the option of the candidate. 
et Previously to each Examination, the Examineys shall 
pr epare writéer questions on the subjects mentiongd in paragraph 
7 of the above-mentioned Rules. 
5. There shall be twelve written questions. ‘The number of 
` marks to which each Candidate shall be entitled for a full 


_ answer to each quéstion, shall be separately specified by the 


Examiners, at the time of preparing the questions. © 
6. The aggregate number of marks for full answers to the 

whole of the twelve questions, shall be one hundred aad sixty. 

- 7 The full number of, marks. for the vivd voce Examination; 

in which the Candidates Sha be asked at least four Apoi, 

shall he fifty. f ; : 

. 8. @The written questions,.and also the quegtiens pon the? 

vivå voce Examination, shgll be so framed, as to*test the know- 

ledge of the Candidates, i in the E utentioned i in pamgraph 

7 of the Rules above alluded to ` w ‘ i 


— 


a 
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9. ‘To be entitled tò pass, a Candidate must obtain one hun- 
dred, marks at least, in the eag paper, og thirty in the vivd 
voce Examination. 3 

10. The number of an whether fajl, or less than full, t0 


mm which, each Candidhte shall be entitled for his answers, AS wel? R 


to the wijtten questions as upon vivå voce Examinatin, shall be ° 
determined by the Committee in each Diagtrict, who shall’ 
` thereupon declafe, a8 to each Candidate; whether he has or haa 


not passed the Examination, and report the result to the Secre-° 


tary to the Board of Revenue, who shall transmit the same to 
the Government, for the publication of the names of the success- 


ful Candidates in the Calcutta Gazette. © 
€ es 
e e e e 
No. 4. 


Tux following alteration should be made in Section XIE, 
Rule 3, page 187, of the Board’s Rules: 


In line’ 2, omit the word “skull,” and substitute the words. 


7v 
“ head and skin.” e 


Now 6. 


e 
In avcordance with the orders of Government, the “Not8” 
published i in Béard’s Circular No, 7, for May 1868, is cancelled, 
and should be withdrawn from the Board’s Rules. 


No. 6. 


THE following additions are made fn the Board’s Rules :— 
In page 38— ° 
14a.—The practice, in some instances, of, resorting to, the 

sale of Civil Suit Dearées in favor of Government, by Public 

Auction, ,when,difficulty i is experienced in realizing thé amounts 

due, is irregular and inexpedient. | Lhe Çollector should adopt 

every possible emeansefor ‘the realfzation "of all auch dues by 


regular proces’, but au of eB gcrees are prohibited. 


ak REVENUE CIRCULARS. 
1868 In page 64— - o ° > . 
Rey. Cm. To Clause 2a, Section II. Thebe instructions apply as tą the 
character of a License*holder, only tò Ligenses granted to open 
ney Shops for the vend of. Spirits apd Drugs, and not to the 
* mere renewal of Licenses already issued if a previous jyear.g = 


a * The chief oject is to prevent the existence of Shops i in Jocalities 
“i where the Authorities charged with the „preservation of the 
Peace think it undesirable to have a Shop, and fext to estaBlis kima 
~ > © ‘some check with reference to the character and qualifications of 
“the License-holder. — . . a 
s" 


Also, in page 54 „Section II—, 
2B8.—When a Shop has already. bewn reported upon’ by the 
Palice as unsbjectionable, no second enquiry. in-regard to the 
locality is necessary on renewal of License. When a Shop has 
„° not been yet reported upon by the Police, the District Superin- 
rae tendent’s opinión shouldbe asked for on renewal of License. 
Similarly, as regards the character of the License-holdey, if heis a 
new applicant, the District Superintendent should be“asked if he 
knows any thing against him. Lf his License is ‘merely a renewal, 
_ no enquiry is necessary. The District Superintendents of Police 
* should be invited, however, to bring to notice any cases in which 
the holders of Licenses appear to them to be unsuitable persons ' 
to continwe as authorized Vendors. The District Superintendents 
eo, * should be, at the same time, desired to exercise this interference _ 
e « with due caution, reporting only such cases for a cancelment of 
License as may have been the subject of Magisterial enquiry, or 
have fallen under their own personal knowledge. It is cer- 
e „tainly not desirable that objections should be raised to the holder 
of a license merely on the report of a subordinate Police Officer, 





me ag . and without a fair and proper ongiry by the Districtehead of 
E a the Police. ` 
e e . ° e 
Í ‘ ¢ No7 7 
Po “a fac ly 


ies following addition i ip made to the Board’s Rules, at page : 
.186, applying, to the Revenue Offices, instruction» from Govern- 
-° ment, which have been for some yews in “force in " Magistrate’ 8 
e o 


e 
REVENUE OLRCULARS: 5 


Offices, andè which if was inténded originally to introduce for 1868 
Collgetorates. £5 : Rey. Om, 
` 3a.—“ The Sherishtedar is EA PEET hike every order 

he signs; if in any casehe has # doubt ag to what order ought 


— to be passed, hè ir of course bbtain the omits of the presiding * : KES 
Officer”. ` j 


The words in Ryle*3, E they have a passed „in his ° 
on ence,” 4 are to bè scored through. 





* No. 8. é 


- Expunee from-the wofd einifieen, ‘inthe 9th dine of the . 
Bengalee Foim ef Security Bond, page 244 of Revenue Rules 
to the end, and substitute the following: : 


aX weep Ana >o BRAT soy tata fars ate ° = 
afata Bora, waa awmfasa utafor Tawina Sara, 
Feral anfii was cata agfa tea afa Bz Pta 
amiy LES. ; Ea j = 
. . PA i re e 
es No. 9: ‘ 


_ Tne following is added asa “ Note” to Register No. 84, « ° 
at page 226 of the Board’s Rules: l 


~ «This Register should also be kept up by a Sub- divisional . 
Officer when he is authorized to issuaGanja Passes.” . ° 
D 
e° e a ere ee A m . 
‘: e e. + 
No. 10. . : . 
(3 e 


. UNDER orders from eGon of India, Disti®et Officers a ma 

are desirêd to , abstain, in future, from alienating gr gr rantinty 

long leases of ‘land owned by. Governfhent fear Railway Stations, 

or at other paces where it is Jikely to become valuable, or to be 

required i for the purposes ofe "ad State. e 
i ` C—8 : 


w 
® 
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No," 1. i . 
At Officers engaged in carrying ont the provisions of Aof LX. 
of 1868, are desired to acquaint the Coflector of Calcutta with 
the names of sany individual, or firm, Garryinge on business in 
e their jurisdietion, whom they may have unasæssed to thé Tax,” 
on the ground that their principal place of business, astertained 
in theemannér prescribed by Rule 3 issued by the ` Governgent | 

of India, is alleged to be in Calcutta. 


e ; S? 2 
? No. 12. 


THE folbwing Rule is to be ‘snegrted as Hele l; Section IT, 
at Page 2, Board’s Rules: 
la. The Draft Declaration for land required for a purpose 
not connected with the Revenue Department, such as a Road or 
a site for a Cutcherry, and concerning which the correspondence 
is carried on direct between the Commissioner. and Government, 
should be submitted direct to Goverment and not through thd 
Board of Revenue. — 
so aa . 
e í N o. 13. ’ . 
aos 


e OFFICERS engaged in the assessment and collection of the 


. Certificate’Tax, are informed that when a Licensee, under Act 
- IX. of 1868, exercises more than one profession or trade, he 


should Appear under the head*of his chief employment only in, 
the Register alluded to in paragraph 32 of the Rules issued by 
* the Government of Benga? : 


. ©. e No. 14, '° r 


Tag atféntion of all Officers engaged in carr ying out Act IX. 
of 1868, ig requested to the following Orders frém tkf Govern- 
menf of India: “For pfitposes of the, Certificate Tax, the 
Members of an undivided eee family shall te regarded as 


* 
a firm, and assessed as suc e 
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AUGUST 1868. 
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A. Money, Esg., C. B., anD C. H.” CAMPBELL, Esa. 
oe . 
No. 1. Fs 


Uxoue “the orders of Government, the following should be 
added as Rules 7 and 8 to Chapter Tis Sectiqn KU, at page 32 
of the Board’s Rules. a” 

7. Every Sub-divisional Olficer must be at hif Feat Ciditecs 
between the 1st and 7th of the month, for a time sufficient for 
the issue of Pay, Stamps, and Opium; and when he can do so 
without inconvenience, he should visit the Sub-division agatn 
once during the month; this second visit, however, not being 


=s obligatory. K 


8. In his absence, he Treasury Chest and Books must be 
absolutely closed, the principal Amlah left behind being? prohi- 
bited - from receiving or paying out money on any account what- 
ever, and he should at once give intimation of this cRsure to 
the Distrigt Collector, to enable that Officer ‘to make arrange- 
ments io meeting all necessary payments. 


e ° 
= . 


e 
No. 2. 


Tux attention of all Commissioner#and Collectors is specially 
„requested | to the -following extract from the orders of the 
Government of Bengal, No, 254T, dated the 31st July 1868, in 
-connection with recent defalcations in a District Treasury. 
` As a rule, no Officer should be placed in charge ofa Treabury 
- until he has been thoroughly instructed in the RuloPissygd for 


the guidance ‘af Treasury Officers. Commissioners ave speciall} 


enjoined to satisfy themselves on? Shis ‘point, before giving 
sanction to a Gollector’s recogamendation. 


e ° g 
D—8 
' : 
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“The Lieutenant Governor wust express strongly his dissatis- 


Rev. C. faction at the conduct of the ——*——-—— who placed a young 


and inexperienced Offiver‘in charge offa Tr eabury, without ascer- 
taining that he had the least aqquaintance with the most ordinary 


° Treasury rule’ to do this—is mais to a “embezzlement.” | i 


ė s . ` s o 
` No. 3. . ° e 
: : =~ 


. 7 w 
- Disrricr OFFICERS are requested to explain, in future, at 


foot of their Prices Current, the cause df*any rige or fall in the 
price of articles At Head Quarters, 2s compared with the rates 
shown i in the Returns for the preceding week, 


l No. 4. 


Tr has been ruled by the Government of India that the grant 
of compassionate allowances to servants of Govesnment in 


_ inferior grades, thrown’ out of .emplogment, by reduction `of 


= — 
2 
- 
e 
. 
e 
eu. 
° 
ee 
+ 
e 
° 
a * 
” y 
oo Gh 


establishment, after completing 30 years’ service, may be extend- 
éd to persons thrown out of employ by revision of establishment. 
This: ruge is only applicable to persons thr own out of employ 
after the Ist of June 1867. . 


° eae 


* Nob 
An amended form of returg, No. XLV., will be issued by si 
Superintendent of Stationery, to Officers in charge of Districts 


in which there are Waste mands. . ° 
A. Monthly Return in'this form, numbered VI. C., which will 


‘also be supplied by the Superintendent of Stationery? must be 


submitted punctually to the Board, through the Commissioner, 
on or before the 15th of each month, > à 

The Amnual Return, No. XLV., will also be submitted, in 
future, through the Commissioner. The mark, F, shold there- 
fore’be placed against th®&enumber at page 263. of the Board's 
Rules. . se 


VOL L] REVENUE CIRCULARS.. 
‘ 


í . Na 6. 1868 


If appears that Collectors, fenerally, demand a written appli- Rav. Cm. 
cation on stamped’ paper for the withdrawal of deposits under 
section 5, Act VI. of 1862, B. G District Officers are informed 
that such, applitations thould, be teceiyeð on plata paper. The, 
“following should be, therefore, added as. Rule 13, t Section L,e ° 
Chapter XVI. of the Board’s Rules. ; 
“Applications for the withdrawal of deposits unfler segtion 5, 
e~Act VI. of 1862, should be received on plain paper.” 





` No» 7. : 

Tae following should be substituted for the concluding part 
of Rule 1, Section 1, mgb, l, Board’s Rules con the words 
“only when” to end of the Rule). $ 

“ Failing this, reference should again be wads to the Officers 
of the Public Works Department, where concerned, to ascertain , ° 
whether the object sought cannot be secured otherwise, either ° 
by obtaining some other plot of land than what was originally . 
intended? or in some other manner; and only in the absence of 
“Special reasons to thg.contrary, should the Act be employed as 
an engine of compulsion. If, however, the consent of those 
interested in the land has been obtained, the Act may, and showd 
invariably, be applied, amicably, for the security of the public « 
title ip the land, and in order to give an opportunity to e’! ` 
interested in the land to make known their claims.” , 
No. 8 ° 8 

In modification of the orderg contained in clauses2 of the 

Board’s Circular, No. 23, of July 1865, in regard to the signing 

of Char-Chitties, ‘District Officers gre informed that it will be, e 

sufficient for all Char-Chitties to bear the signature of the Sheris- 

tadar, antl the geal of the Collectorate, in addition to the Register N . 
* number. , ° j 

~. No. 9. ° tk 

THE attention of all District Officers is drawn to the heading e 
of Column 2 of the Return, No. SVE which should be altered 
according to. the desoviption of thé seer which prevails in the 
District, should it hayfpen te the district seer is not of 72 tolas. z 
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4. Monzy, Esq., œ B., anp C: H. CAMPBEÇL, Esa. 
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No, 1. : 


e è o . 

‘Tan Alwig Extracta, from *the Report submitted to Go- 
vernment, on Legal Affairs, 4 in the Lower Prévinces, for the year 
1866-67, nd of the owes, of Government and „the Right 
Hon’ble the Segretary of State for India, on "the subject, are 
published for the information of all Revenue Officers :— 


Extract paras. 37,38, 52, and 53 of Legal Remembrances’s E 
letter — e 


ol. This case (Government, plaintiff versus Anwar Ally 

and others, defendants “was instituted by Government, for pos- 
session of alluvial landą as accretions to its estate’ called 
cantonment Dinapore, Daoodpoye, Bahadoor, and Fureedpore. . 
The Court of first instance decided in favor of Gofernment, 

but the High Court, on regular appeal, dismissed the gase. Tts 
judgment concluded in the following terms: . 

38. “The Government has come ingo Court witHout a tittle , ə 

“of evidence. The three witnesses examined on the part of 
“Government contradict each ofher, and have not beén ques- 
“tioned as to the state of the intermediate stream. The 
claim on the part of Government hfs been placed before the ° 
“ Court most inefficiently, and is supported by-no reliable evie . 
‘dence; and if the Government interests suffer in thfs case, . 
“the loss” must be attributed to its proper cause, viz., the 
“slovenly manner ‘in fyhich the case was brought before the 

“ first pet Ry the Government Officers, who hat cherge of e 7 
pte oo case.” > d 

. The Tiinapore Chur case E E versus An 


re was aghin brought hefgre the High Couat through an . 
° E—8 . 
e 
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j 
application for review of judgment. The application was heard, 


© Rey. Cm. but the Court declined to alter its previous judgment, holding 


o 


e 


that the Government was necessary’ bount to show thal the 
alluvial land was at the time at which it was claimed by Govern- 
smeht, and áls® at-thé perio& of its original fogmation, claim- 
eable as an éncremeht,to the Government €state, undér the’ 
conditions. laid ‘down in clause 3, secfion 45 Regulation x. 
of. 1825. That as the evidence adduced *by *Governmest at 
the hearing of the case, both in the first instance and upon 
‘remand, was insufficient to, estublish glegrly the state of the 
branch of the river intervening betyeen the land in dispute 
and the Government estate, both at the time when the suit was 
heard and when the alluvion’firat fotmgd, the conditions under 
which aloné #@ Gould be claimed as an incremept, were not 
shewn to exist, hence the suit must fail. 

58. A separate report on the result of this case, with my 
opinion in regard to the responsibility of the Local Officers 
for the omission to produce proper evidence, has been already 
submitted to the Board, and the Government Pleader of thg 
Patna District, who had charge -of th@Scase*in the Court of 
fist instance, has since been superseded. 


Extra paras. 5 and 6 of letter from the Board of Revenue, 


L&oer Provinces, to Government— 
hd e 


* 6. The suit referred to was specially reported to the Board 


. for orders, whether an appeal to the Privy Council should be 


preferred. The Board, however, found no sufficient grounds 
for appealing, and further remarked as follows :— 

“The sixth issue of the Principal Sudder Ameen is to the 
* effect, whether or not plaintiff, Government, is entitled to the 
possession of the land in dispute. Now, thatright ég claimed 


e under section 4, clause 3, of Act XI. of 1825, on the ground. 


of the intervenipg channel being fordable. Therefore, - the 
whole eb of the claim of Government i8 that the channel is 
or wasfordable, and clearly this issue necessitated the, Govern- 
ment bringing forward evidence to prove the primary point.” 
«The Government appear at first to*have begught. forward 
no evidente te this fact, under Un imprestion, probably, that the 


bd . 
e 


Ne REVENUE CIRCULARS. 
Principal Sudder Amten had, by his visit to the spot, sufficiently 
satigfied himself of the fact* On remand, however, Govern- 
ment did bring forward three Witnesses; but instead of bringing 
forward the best evidence, which it would appear it was clearly 
ein their power to Imve done, the evideyce produced was of such. 


VOL 


a charagger that i? was unhesitatingly rejected by tif Court.” œ 


“Now, in appealing to the Privy Council, ye should be 
e- doiff exactly what Mr. Justice Macpherson says, viz., ‘asking 
him to re-open the case to cover our own laches, and the Board 
do not engertam any Rope of sutcess. It is true that the Print 
cipal Sudder Ameen declares *the channel,to be fordable, but 
he bases his assertion on a.mere conversatior? with the Canton- 
ment Joigt Magistrates d this the High Conrt eyidently put 
aside as`no evidence.” 

“The Board attach little weight to the 2nd point raised in 
regard to the precedents, because Government have failed | to 
prove that the channel was fordable at any time.” 

s Undgr the circumstances, the Board fear that they must 
ept thetr defeat, t it, nevertheless, appears to them 
that Government has suffered a very -considerable loss, owing 
to the extremely neglectful manner in which the case Was 
conducted by the Govérnmens Officers. They both failed to 
adduce evidence on the mast important point, and also when 
they had subgequently an opportunity afforded ethem, on the 
remand, of correcting their error, they brought forward insuff- 


cient evidence, when it lay in their power to have come into « 


Court with evidence which would have been conclusive.” 

6. It has been, however, pointed out to the Commissioner 
of Patna, that whilst the decision now passed by the High, 
Court has deprived Government of the proprietary title to the 


p` 
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chur, theslands are still assessable under Act IX. of 1847, and , 


- should be settled with thost in present possession. 


Extract para. 5ef the orders .of the Government of Bengal, 
communicated by Under Secretary's endorsement, Noè 10g, sara 
7th January Bes ; od E 


5. . The Lieutenart-Governor R with the Board in their 
condemnatiort of the hegleets swith which the ouse referred to 


e 
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1868 in the Sth para. of their Secretary’s letidr, was cobducted by 


Rey. Cm- the Local Officers. The Governthent - has already acquiesced in 


the removal of Moule Thakoor Per shad, the Government 
Pleader of Patna, as being generally i inefficient, and it is to be 
‘hoped that he will be sugetsodsd by a more able cand. energetic, 
° officer, but fr such mismanagement as the rerfarks of the High 
Court and of the, Board in this case indivate, the responsibjlity 
can scarcely rest with the Government Plesder alone. “The. o 
ə  Mieutenant-Governor wishes to know.the names of the Revenue . 
“Officers who had charge of the suit, and to have a full report 
from the Board, giving their dpinioneas to whether the mis- 
carriage of the całe was in any degree attributable to any of 
them. > x 


Extract paras. 3 and 4, froma Despatch, No. 24, dated the 11th - 
° >. June 1868, a the Right Hon'ble the Secretary of State for 
e° Lia. 


3. I desire to be furnished with the names of the Officers 
through whose carelessness the Gove merit appefr to hate 
suffered a setious defeat in the suit alluded to Sn para. & of the 
letter from the Secr etary to the Board of Revenue. 

ae 4. It P% been impressed on me by a perusal of this and 
some previous reports, that some of the Revenue*Officersein the 

Lower Provinces are not sufficiently conscious of the great 

. "responsibility and importance of the duty imposed on them by 
° e the conduct and superintendence of suits in which the Govern- 
ment is, interested., I consider it advisable that the Govern- 

‘ment of Bengal should call’ the particular attention of its 

e Revenue servants to this branch of administration, and warn 
them that it will not fail to manifest its severe displeasure 

. towards those, who, in future, shall evince, in the performance , 


ee * of their duties, any absence of due zéal, judgment, ang activity. - 


° 
- . a ù 
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ALL Officers engaged in the assessment ånd colection ef the 
- Certificate Tax under Act IX. of 18§8, are requested to note the 
e 
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following. drders of the Government of India in the Financial 1868 
Department : s - Bev. C- \ 
; ns 7° v’ ` @ è 4 
To Taz ACTING CHIEF SEoRETARY TO THE GOVERNMENT 
an EE ee is © ere 
Sm, , ® . ; ° be . 


~a Jam directed to acknowledge the _reogipt of your 
„ communication, No.” 1049, dated the 17th ultimo, referring for 
orders an enquiry from the Collector of Kurrachee,to the effect «œ 
whether g merchants who has® several establishments, some of 
them within and others oud of British India, ,is to be assessed 
for Certificate Tax under Act IX. of 1868, ®n the profit derived 
from all his establishmgseff,, or on “those only Poo are derived 
from the establishments within India, ` 
2. In reply, Iam to state, that the Governor-General in 
Council agrees in the opinion of the local Government, that e 
there is no reason why a merchant should not be taxed on the - 
general profits arising to him from all his establishments, whether 
iæthis country or elsewhere. But Iam to observe that profits 
made out of Indig, and never bronght i in; ‘should not be included 
in his assesament, 2 
. . 
. s . e 
E Le No. ; 3. “ @ o . 
To obviate further delay in the issue of Certificates to persons 
‘enrolled as Revenue Agents under the examination held in 
August last, District Officers aretrequested to bear in nfind that 
‘the statement prescribed by clause 5, section 4, Chapter XIIL., 
page 194°of the Board’s Rules, shoudl always be submitted with® j 


the Examination Reports. ° 
: 2 __________ f : Š b f 
E S N o 4. e> o a 
THE ipllowigg additions are made to the Board’s BulespChap- e 7 
ter TII., as clħuse 33, at page 40, aqd clause 18, at fige 43, res- 
- pectively:— |e ° 
33. Expertises actually inctyred by Government Vakecls in . 


e 
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1868 copying papers required for the purpose of Government in Legal 

l Rev. Cm. Proceedings, may be passed by Cõmmissioners. . 
o 18. References on þoints which are pyrely questions of law, 
should be made to the Legal Remembrancer by Heads of Depart- 
Pers . ments direct, and not thyough the éhaunel of Government, n 
° i eee ° e 
= è ; . 


° a 
No. 5. > . 


s Tus following Rile-is to be added as No. 17a, section 6, at 
page 161 of the Board’s Rules; 

Two Punkha-paljers are allowed af'a Sub-division, one for the 
Officer in charge, and one for his Aice Soe 


e e e . 
c . 
. e 


° f No. 6; 


-" "THE attention of all District Officers is again drawn to Rule 
* 15, page 38 of the Board’s Rules, in which it is pointed out that 
they are responsible for all avoidable delay in condwcting “Chil 

Suits for Government. * The Superintendent ahd Remembrancer 

af Legal Affairs has been requested to bring at once, and on 


To a every occasion, to the notice of the Board, any case i in which 
delay may occur. ‘ . . 
e °’ 2 l ° bd 
ae > No 7% ° 


In the List of District and* Divisional Returns published at 
page 263 of the Board’s Rules, make the following additions, 
. ° “viz: Under the heading MONTHLY— 
s “IV B. Statement showing the Stock of Excise Salt.” 
* Return of Rain-fall and Temperature.” 
and under QUARTERLY— 
x “X XI D. Statement of Sali sold for Consumption.” 
bs “eX XT E. Statement of Cases against the «Salg Laws.” 
"a, © TheSalt Returns, Nps. IV B., XXI D., and XXI E., are 
to be submitted from the let Gater, of 1868-69. «Printed Forms 
° will be obtained from the Stationery, Office e 


e 


$ 
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Tux Board have lately zeceived the remarks recorded by the 
High Court upon the Statements of the Civil Judges in the 
Lower and Non-Regulatjon Provipces, fay the yegr 1867, shgw- 
dng the refults Sf appeals undef Act Xeof 1859, from the dect-* 
sions of*Revenua, Offiders. It is observed with “much regret * 
thatathese remarks aye iħ almost all cases unfayorable. “District 

e Officers and Commissioners are requested to exercise more super- 
vision over the work done under Act X., by sending for caseg 
occasionaky, Iboking®oter ‘them, and pornung out any mistakes 


which have been made. % . 
e 
` = = i 7 . s 
. No. 9. J 


Tae Board have resolved that the scale of remuneration 
sanctioned by the Government of India, upon the report of the 
Committee for the revision of the salaries of Ministerial Officers, 
bg-made Applicable to such officers employed under the Court 
of Wards at the chaf@ of the rate described in Board’s Rule, 
page 345, section 5. Commissioners are requested to calle for and 
submit revised lists of all sach establishments for the final appro- 
val of the Board. ° 


s 
° ° 


No. 10. * 


Cravszs 1 and 2 of Section IV., Chapter XIX., and Sections ` 


VII. and VIII. of the same Chapter, at pages 266, 267, €68, and 
269 of the Board’s Rules, relating to the sale of Estates for 
arrears of revenue, are superseded bø the provisions of Act VIL* 
(B. C.) of 1868, They should, therefore, be scored through. 





N 
e 


No. 11. ® . . 


e Ld a! 
TuE fpllowipg alteration should be made in Clause 3, Sætion, 4, - 
Chapter VI. ‘of the Board’s Rules: ° 
Fos the words “ inust, by Seoid 15, Regulation V. of 1804, 
be reported tô the Cofmissiobr,” substitute -e a 


1868 
Rev. Cre. 
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“under Section 15, Regulation, V. of 1804, as amend - -by 


p Rev. Om. wae 10,° Regulation VIII. of 1809, rests with the Commis- 


sioner.’ ` “ef : 
ry , ° e e e ° 
ee ° e e e ° e 
e ua e No 12 > : P 


TH» following"addition should be made to Rule 14 at ‘pag 19 
pf the Board’s Rules: 
e Collectors should, however, avoid eflegting transfers during 
the year, unless such a course is absolutely necessar y. Asarule, 
they should report the transfers they. wish to make to the 
Commissioner, in February® of eachyycar, 80 ns to admit of the 
transfers bding régulated generally “ over the whole Division by 
thé Commissioner, after consideration of the fecommendations 
made by the several District Officers subordinate to him. 


No. 13.7 à 


"A revised list of Divisional and District Revenue Returns .to 
be subst&uted for the Appendix, at pages 262 and 263 of the l 
BArd’s Ruleg, i is annexed. Spare copies of the list will be sup- 

eplied to all ea by the Superintendent of Stafionery. 


e e 
». o . 
e ee 
J . - 
e 
e 
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. o° « OCTORER 1868 . ° e 1868 
=e bd E de . x ° Rev. Cine 


= ; 
À. MonEY, ESQ, 6. B., anD C. H. CAMPBESL, Ego. 
oe Ld 


e è Noe 1. bg 
e = e e 


UNDER orders of the Government of India, in the Financial 
Department, Junior Chaplains, Minigters of thè Additional Clergy 
Society, atd Missionarie r ʻa exempted from the operation of 
Act IX. of }868. Any deductions which may have been made 
by Revenue Officers up to the 29th August 1868, should be 
refunded to. the parties concerned, and the amounts adjusted by = *, 


debit to * Allowances, Refunds, and Drawbacks.” i 


a - 


. .® No. 2. 

Cory of the following Ruling of the Supreme Gover ‘ment is 
circulated in continuation of Cireular Order No. 8 for November A 
1867,;fqr general informatiog and guidance: 

Financiab Resqlution of the Government of Indias No. 1754, ° 
dated 13th August 1868. 
Read— 7 . i . 

Letter from the Accountant-Gener al, Madras, No. 654, dated 
the 25th June 1868, enquiring* whether paragraph 2 of the 
letter of this Goverment, No. 3627, dated the Ist November | 
1867, to the Govegnment of Bombay’ was intended to supersede ` 
the ordera conveyed in letter No. 1854, dated 9th August ome 
-addressed to the Government of Madras. . 
Read again— 

Proceedings in this Department of August 1867, N: Qe. BA to 22, 
and of November 1867, Nos. 3 and 4. . 

OBSERVATIONS.—The Governor General in Counfil ines 
that the ordexs dated 9th August 1867 were in wider terms 


than those dated tst Novembé 1867, since, under the former, 
: F-8 ° 
e 


4 


oe 
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Medical Warrant Officers wêre absolfitely ‘exefapted from 
assessment under the License Tax Act, whether employed in 
the Civil or Military Department; While, under the later orders, 
thg exemption, was limjted to Medical Warrant, Officers serving 
*{n the Civil ,Departmenta( without any specidl salæey), on the paye 


* which they Would have received in the Militagy Department. 


2. „By Act IX. of 1868, all Milittry „Officers whosespay 
cand allowances do not exceed Rupees 6,000 per annum, and who e 
‘are not in Civil employment other than in the Police, are 
exempted from taxation, and” this must be Ifld o include 
Warrant Officers.. 2 

3. Also by thé same Act, all Non-Commissioned Officers 
and Privages, whose pay. and allewitwces do not exqped Rupees 
6,000, are exempt without any reservation as „to the nature of 
their employment, But there.is in the Act no exemption of . 
Warrant Officers in Civil employ other than the Police. 

4, The Governor General in Council is of opinion~ that 
Warrant Officers should not, in this respect, be on a woyse footing 
than Non-Commissioned Officers or Solgiers. F `~ 

5. Although by the Act Non-Commissioned Officers and 
Soldiers are exempted if their pay and allowances do not exceed 
Rupees „£000, practically noe Non-Commissioned, Officer or 
Sgldier draws higher pay and aYowances than Rupees 300 
per mensem? c . 

Reso.ution.—The Governor General in Council, under the 
powers reserved to him in Section 4 of Act IX? of 1868, hereby 
cancels the above-quoted orders of August and November 1867 
in respect of the said Act, and is pleased to declare that all 


e Warrant Officers in Civil gmploy other than the Police, whose 


pay and allowances do not exceed Rupees 00 per mensem, 
shall ke exempted from the operation of Act IX, ef 1868 in 
a a of such pay and allowance. ° 

If the pay and allowances of any Warrant Officer in Civil 
ak other than the Policé exceed Rupees 300 per mensem, 
hut & not exceed the sum he would have greceiyed in the 
Military Department, such @ay and allowances shall likewise be 
oxempt from assessment under Act IX.: of 1698 up eto the 
limit of Rupets 6,000 per annund’ © 


1” ‘ 
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\ No. 3. 1868 " 
4 . © ° 
Ig has been ruled by the Government of Bengal that Rev. Crm. 
employés under thé Cout “of Wards, though not Government -s 


Servants in the sense of their being paid from the public 
ereventes, do certainly hold « paid emplpyment under the locale 
Governments, ” hd therefore come under the tefms of Sec-* 
tion,28 of Act rg. of 4868. 


DOP 


Tax following Resolutiôn of the Government of Bengal, dated 
the 8th October 1868, is lished for general information: 


e ` EBSOLUTION. ° : À 
JUDICIAL s 
Fort William, the 8th October 1868. e “s 


Read a letter No. 197, dated 7th August 1868, from the © 
‘CGemmisatoyer of the Presidency Division, on the subject of the 
grant of house-reat to- ‘$tb-Divisional Officers when deprived of 
their residences for the carrying out of unusual répairs or 


‘alterations, ~ 
- ; . . ° 
E ET Qet bo noui Road also the Procgedings in ě o 
„° » Feb. 1864, , %3. this Department noted on éhe 
9 , ” Mar., ” » 52. margin. sf e ° 
ORrDER.—The following Rules in respect to the grant of house. ° 


allowance to Sub-Divisional Officers ‘nnd Deputy Magistrates ° 
and Deputy Collectors, are laid down for future guidange : 
1. An Officer appointed to the charge of a Sub-Division is . 
entitled tp be provided with accommodation for his'residence freee e 
of cost, or to house allowance in lieu thereof, 
.2. When thtre is no Government residence at the Sub- « $ 
` Division,,he will, for thé ffrst three months, draw the daily "es 
allowance to which he „is entitled by the rules of his service 
when out in camp, viz., if an Assistant Magistrate, Rufees 5a e 7 
day, if a Deputy Magistrate, Rupees 3 a day. 5 a 
3. After that period he will driw Rupees 60 per ménsem 
until nccommédation i ig proved for him, 
° ® a 


' 
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1868 4. If, during the three months mentioned | in Rule’, an 
Rev. Cr. Officer leaves his Head-Quarters gnd marches in the interior of 
4 his district, the allowance under Rule 2 will pease; and during 


the period of his absence on tour, he wilt be entitled to draw 
. house allowance, only at thee rate of Rupees 40 a month under 
. > ft Rule 3, in agdition to th® mileage or daily travelling *alloavance® 
to which he may be entitled by the Rules i in ferce. è 
= 5. eWheif ane Officer in charge of a ' Sub-Division is oltged 
to vacate his residence for any extensive repairs or alterations to * 
the building between the. Ist of April and the lat of November, 
he will be entitled to the Same allowsinces as an Offter taking 
charge of a Sub-Division at which thére is no Government resi- 
dence, that is, he will draw ‘Rupeeyg or Rupees 3 a day, as the 
. case may be, fprethe first three mofths, and Rupees a month 
afterwards, until his residence is again ready foe occupation. 
° 6. The Department of Public Works will, however, always 
e° endeavour to make such repairs between the Ist of November and 
Te lstof ‘April, when the Sub-Divisional Officer can reside in his 
tent, and when he will draw no allowance, unless he i is ouk in 
the interior of the Sub-Division. e. : 
7. Qccasions frequently arise, on which itis necessary to 
« depute Assistants or Deputy Magistrates and Collectors from 
<. their Hegd-Quarters into the interior of the district, on duties 
which enable them to make their temporary Head-Quarters at a 
7 Sub-Divfsion or elsewhere, and which do not require constant 
$ marching sabount. ` -On such occasions the Officerg will draw full 
° * travelling allowance, atcording to the rules in force, for the 
first month of their halt at any one spot, and half the allowance 
. for the second and third months. After the third month, this 
e «halting allowance will cease altogether. This rule is not meant 
to interfere with the right of the Officers to draw full mileage or 


. 


° « travelling allowance during the second, third; and stibsequent 
e» ° months, for days on which he may bè marching to make tours of ° 
inspection, &c. « a? 
.' š \ e 7 
s s ex Š e° e 
. ‘ e A ° 
ee e A me 
id e . I e . 
oe è : » 
e . 
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$ e emm 
Rey. Cr. 


THE Pilu Ruling of tHe Government of India, Financial 
Department, with referenced to Section 220f Act IX. of 1868, are - 
published for informatiog and guidance : 

e Firgtlys—When ù Company, ‘assesquble under Section 22 gfe 
IX..of 1868, Ias its principal place of business in England, but ° 
asqseveral Offices in India, it must pay the tax at the place i in 
° ae India, which, under Section 33, the Governor General in 
Council, or the Local Government, as the gase may be, declare? o 
to be, fordhe Purpose# of the Act, ita principal place of business; 
and, secondly, when a Company‘has a Head Office in England, 
and (say) four Branches in India, Section 22 is explicit, that it 
should pay, Rupees 2 500, ¢, Rupees 500 for its ee and 
Rupees 500 for gach of its four branches. 


No. 6. l * 


. THE following Government Order, with its annexure, is cir- 

culated for the gwidanc#f Officers under the Board of Revenue, 

Lower Provinces. ° 

i No. 6642. i ~ 


Extract from the Proceedtggs of the Hon’ble the TXeutenant- 
Governor of Bengal, in the Public Works Depavtment, under 
date the 17th September 1868. . 


Para. 12.—Another point requiring notice in reference toe ° 

relieving the Department of work lies in the preparation of 
estimates for Local Authorities, Civil and Military. At present . 
estimateg are often prepared by Executive Engineers on the, « 
requisition of Civil and Military Officers, and made over to these 
Officera*who forward them in their own Departments with an , . 

` applicatiqn for the work. *But although the proposal may bes ., 
desirable, and its necessity acknowledged, there, may pot be 
funds available, and the estimate may not be sanctjonaf at all. 
Moreover, thexestimate cannot, in any case, be acted up@n with- 
out the opihion of the Superintending Engineer on ite ‘The 
procedare ig also irregular and objectionable, and appears quite 


oo! ° o . 


° 
® 
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unnecessary. It throws work on the Executive: Upcinds and 
his Office, which may prove quite useless, and of which his 
superiors may know nothing. The information in the detailed 
estimate is seldom necessary for the Local Officer’s purpose, 
_ Which would pe suffi¢iently anet. by éhe Executive Engineer- 
` stating the probable cost®on a rough, calculatiop. The negessity® 
of the case seems sufficiently met by the Coge Rules ñoted in 
Pablit Works Code Chapter the margin. “These rules shorgfl be 
VIL, Section 1, Paragraph 22; carefully attended to in future, and i in 
rn 2, Paragraph 21. : 
, those „Cases where he, may think a 
detailed estimate necessary, the Exeĉufive Enginéer should 
ordinarily submit f to the Superintentling Engineer for disposal, 
instead of forwarding it toe the requiring Officer, except for 
countersigrmtyre in which case it Shoutd be duly, réturned by 
that Officer. oe 
13. The practice of preparing estimates for Local Authori- 
ties has prevailed in some instances, whilst there have been 
difficulties and delay in meeting Departmental requirements for 
estimates. j 
ORDEE.—Ordered, that an extract @aragraphs 12 and 133, 
The Quarter-Master General together with a reprint of the portion 
eee Cuno PA of the Code alluded to, be forwarded 
Gece DaT for to the’Secretary to the Government 
Tyrector-General of Tele- of BengaP and to the Officers Who are 
5 P Dito “ditto of Post «named in the margin, for -information 
Superintendent of Studs. and guidance, and with a request that 


Inspector-General of Jails. ° ` ; 
Trspeotor Gener of Jan Officers under them may be instructed 


tion. E to refrain from calling on Executive 
Engineers for detailed estimates for works beyond their power 
eof sanction. e è 


Extracts from Public Works Code. 


es 
Para, 22.— Works beyond the -pofvera of sanction „entrusted ° 
; . fi i 
e E AT to General Officers Commanding Di 
Mode OF applying for works visions may be applicd for to the 
* be ‘Om te power of Command- Qnarter-Master Genergl of tbe Army 
eee T through the usual channel, The 
Quarter-Master General will, under the orders of Mis ExceĦHency 
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the Commahdorin-Gitef submit the” applications to the Local 
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1868 


Government or Administratién, or to the Government of India, Rav. Cm. 


as the nature of each case may seem to require. Or the requisi- 
tions for euch works countersigned by the Officer Commanding 
athe Statien may be forwarded with a Report bythe Execufive, 
Engineey to the Superintending and Chief Iingirfter, with ae 
reqyest that the “subjest may have the immediate ia of 
e the proper AutHforities. 

Para, 21.—-A Civil Officer in charge of a -Department maye 

bs e — e. call fipon the Executive Engineer to® 
Chapter VII., Section 2. ues 

Civil Officers may call upon *2@Port on any proposal for additions 
the Executive Engineers for or alterations to ¢he buildings in his 
Reports. 

A e feg, and “to state roughly the probable 
cost, but Executive Engineers cannot be requir@d,” except by 
their Departmental Superiors, to prepare detailed drawings and 
estimates of projects, which they consider as likely to cost a sum 
greater than that which can be sanctioned by the Head of the 
Departmgnt concernéd, or those, however small their probable 
oost, in thesnecessity for which they do not concur, An Exe- 
cutive Engineer 8hould, however, to avoid delay, forward to the 
Superintending Engineer a detailed estimate of any worlt applied 
for by a Civil Officer, which he,may think desirable = likely 
to be sgnctioned. 

Para, 87,—The morthly account will also TT 

Chapter XIX., Section 2. by a Statement of Objectionablee 

Stutement of Objectionable Items (Form, No. 38), in’ which the , 
Items. . . : 

Executive Engineer will record every 
thing innii in the accounts, especially excessive” charges 
for purchases or rates for work, and cases of work undertaken 
without sanction, or without estimat8, or without Budget appro-* 
priation»s . œ 


. 


band 
bad 


e 


e 


Pura, 88.—Under the sysem of account above described, e 
e ee 


the Executive Engineer will reccive 
Objectionable itemsein M- credit monthly for the *wholy of his 


counts of Subordinates. 
e cash expenditure, includihg ghe dis- 


* 
bursements df his Subordinates. Rut should he obfect tọ any 
itemsein the aecounte’ of his Subordinates, he should notice them 
in the Objectionable iai Sthtement, and specify whether he 
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. és 
1868 considers the amount should beeretrenchéd when, # the Con- 
Rev. Cr. troller and Superintending Enginger concur, the retrenchment 


~ will be enforced. . ae 
fare 28.—The acqounts, after audit, will, next be passed 
a ** Chapter XXe Sections. * through the books, ani at*thee samee 
7 Statement of Objectionable time the Statemeng of Objectionable 
= kai e., Ttams submifted, by the Bxeqptive 
Engineer will be completed and forwarded to the Superintending œ 
'e Engineer, a 


29.—This Statement will embody all the irregularities - which 

have appeared in ttg monthly accounts; such as excesses or pro- 

bable excesses over estimates; high ates ; ; expenditure incurred 

š withdut autkorjty, or without being ĉovered by Budget*uppropria- 

tion; expenditure without sanction, or purch#€e of stock not 

i required especially for sanctioned works; unauthorized payments 

e° ` to.Contractors ; retrenchments ; and losses of cash or stock. Any 

e delay in submission of the Completion Report beyond one month 

after the completion of a work should also be noticefl in this 

Statement. The Controller will add am items which have been 
omitted Dy the Executive Engineer. 


- 7 °30.—The Superintending Engineer will return the Statement 
to the Controller, wigh his opinion 
regarding’ the different items, after 
> roference” to ‘the Executive Engineer, if 1 necessary, for explana- 
tion. The-Controller will then prepare a setond Statement 
* (Form No. 50), containing the items which the Superintending 
Engineer and himself are unéble to settle, or regarding which 
they differ in opinion, and will submit it ‘to the Local Govern- 
‘ment or Administration fo orders. A copy of this Statement 


" will be furnished to the Aoun year Eob Works 
*, Department, 


How dealt with. 


e è 
33. — Any} items which require the orders of the Government 


F \ : of India previously to „being finally 
° enpnent $£ Latin. to Gov- passed, should be distigzeishgd i in the 


Qbjectionable Item Statdment. Such 
are “all items of loss” of cash. - Losses of Btock emay be either 


P debited to.the stock account, or dmaged to the profit and loss 


™., 


-entered. 
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account, an& raporteł to the Government of India, as may be 1868 
determined by the Local Govetnment or administration on the Rev. Cm. 


merits of each case.” *. . i -: 


Fe é . . . Nor ? . se 
e . 


As several Distiect Officers submitted jnaccurately E 
Reotuas No. XW. (form "No. 14 prescribed by the Govermment ` g 
of India), under Act IX, of 1868, for the quarter ending 3lst, 
July 1868, whjch haye since begn corrected in this Office, the ù 
following ifstructions are y issued for the accurate preparation of 
the Quarterly Certificate Tax Returns, in fufare. 
ls t.—In filling up columpe 2 to 5; the total of the assessments 
under each ‘class reported i in columns 2 to 9 of theelast monthly . 
Return of the Quarter under review, should be carefully 


2nd.—The figures in -column 6 should be the total of those in 6 š 
columns 12, 15, 16, and 17 of the same Monthly Return. - 
3rd.—The entries in column 7 should include those in column 
22 of the Monthlp Retdfh, and the amount of Discount which 
may have been allowed; and the figures in column & of the 
Quarterly Return, will be the difference between those in : = 
columns 6 and 7. ° ° 
4th. —In columns 9 and 16 are to be shown the tptal amouft 
of “Discourtt”* and “ Refunds,” respectively, allowed during e ° 
the Quarter. . 7 
2. As the forms, Nos. 14 to 17, preacribed by the Government 
of India, under Act IX. of 1868, have been numbered XV, 
XVa., XVB., and XVo., in the Board’s list of “ District Re- . 
venue Returns,” District Officers awe requested to mark the* ° 
printed forms accordingly, on the docket ‘ike at the time of 


their submission. i ‘ 2 e . .°? 
ary : > 
Py - -e 
e. . e e 
e i o / 
7 ° = No? 8. . ; e e 


Ir having been brought to the natfce PRT Board, that freat 
inconvéniences 4 18 caused by requiring separate meporta of the 
renewal of Geranoutes of- Re*quue Agents on each occasion, it e 

° GQ—8 
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1868 has been deemed sufficient to require thateone Annufl Return of 

Y- Rey. Cm. renewed certificates, under Section 21, Act XX. of 1865, should 
ka be submitted to the Beard of Revern, within two months "plier 
the ‘end of each year, and thig Commissioners and Collectors 

e aré desired tosee that” np oneis allowed to practic asen Revenug 
* Agent at dil after the expiration of the year? for which ‘certifi- 


_ cate wAn granted to him, until that certificateis renewed. 
, ° 





"Ne. 9. 
e 


e 
THE following Rules shoyld be substituted for those numbered 
1 to 4, Seption, IV., at page 159e of the Board’s Rules. The 
new Rules are based on the principle which, hts always held 
good, that Government does not profess to do more than provide 
. Office accommodation for an Officer while marching. Officers are, 
Zy strictly speaking, bound to supply themselves with such tents 
‘as they may require for their personal accommodations ` 

Commissioners of Divisions are auigprized, to ganction "the 
purchage of tents, and to pass the cost of them, i in accordance 
with the following scale (subject to the directions in paragraph 3.) 
For a Magistrate and Collector, two 15-feet square single- 
pqed tenta, at a cost of Rupees 7%5 each, an@® two Teresiiy 

* tents, at® còst of Rupees 35 each. ia 
. ” These two tents will provide also for tho Joint Magistrate 
° œ (orif there be no Joint*Magistrate, for one Assistant) as well as 
for the Magistrate and Collecgor, as it is not expectéd that the 

e two Officers will ordinarily be out at the same time. 
e . For an Assistant at Hegd-Quarters (being in addition to the 
Joint Magistrate), a Swiss cottage tent, 12 feet square, at a 


. . cost of Rupees 640, or if it be preferred, a hill tent,e14 feet 
ee ? square, at a cost of Rupees 495, and a seas tent, at a cost 
of Ryipees 35. e 
eM For\: Reputy Collector at the Sudder Station, whose duties 


will take him into the field, the same as for an asssthntet Head- 
Quarters. Iti is, however, to*hg understood, that whatever may be 
the number of Assistants and Deputy Collector$ sattachéd toa 
Q e _ Station, not more than two tents Ln be supplied for them, 
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For’ an Officer in gharge of a Sub-Division, the same as for 1868 
an Assistant, or Deputy Colleetor at the Sudder Station. Rev. Cir. , 

2.° The office camp eq@ipage is to be carefully preserved, and 
frequently examined and aired, when not in use. 

3. A tent ig @xpecte? to last, with repairs, S years. In every, 
“cage in which it ismecessary*to replace a tent befor@it has been e : 
in use 8 Years, th® Commissioner will submit the application 
z with © list of tife c&mp, equipage helonging fo the Offiee, an 
account of its condition, aud a proposal for appropriation, of any. 
worn-out tents &c., for the orders of Government direct. . 

2nd—The words “ pugchase of tents, Chapter IX., Section 
IV., Clause 1,” should be scored through at page 184, and added 
at page 182, immediately, efter “ Suspension ef demand against 
a Estates, &e.” °° ° 


No. 10. i e - 


THE flowing additions and alterations are made in the 
Board’s Rules:—, a 

Page 70.—After the heading “ Daily Account of Receipts and 
Disbursements,” add, in the same line “ (Form 20).” ~ 

Page, 70.— Add, as a new clause, 434.—On each? visit to 
the Distillery, the Officers named in Rule 41 shall personally 
ascertain that the amount shewn in column 12, Register 20, is® 


actually in the Distillery Cash Box. . oo Se 
Page 94!—In the heading of Form 20, for “ clause 43” 
substitute “clauses 40 and 43;” and for “ Monthly Account, z 4 
&e., eevee “ Daily Account,” Ec a» @ 
5 e . e ® 
e No 11. ° | . 
Tue following addition should be made to Sectiow A 
187 of the Botrd’s Rules. SO 
“ The scale of reward authorized for the destructibn of wila : 
Buffaloes in „the Bubasore and Chttack Districts, viz., Re. 5, 
is extended to*the Pootee Déstfict. n e o 2 
H—§ -° . 


1868 


Rev. Cr. 
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a No, 12 , ae te á 
CIıRoULAR Over No. 10 of Fgbruary 1868 is rewdered 
obsolete by Act VII.*of 1868, B. Č. ; 


è e e. ne ° 
e 6 e e 


kd 


ie to a 0. for October } 868. e 


For Rule 1 a substitutg LE to Section‘II, Chapter MB. Ro 
in Board’s Circular No. 12 of July 1868. 


e 
ry ° 
$ . 





pS No. 13.” 
THE following i is the revised List ef Divisional gnd District 
Revenue Returns referred to in Circular No 13 of September 
last, to be substituted for the Appendix at pp. 262 and 263 of 


the Board’s Rules :— 


` DIVISIONAL AND Distrior Revenue RETURNS, 


Instructions.—(1.) Fifteen days from the clommof tho period reported upon 
are allowed for the preparation of all Returns for which a special date is not 
given. (2) If a Return is not submitted within a week of the due date, a letter 
of explanation must be sent to the Commissioner. (3.) Returns marked * are to 
be made tothe Board direct ; those marked ¢ are for tho Commissioner only; those 
masked f are from Commissioners to the Bard; those marked § are fo be sent 
through the Commissioner to the Board; of the rest (whichghave ng mark) one 


*copy is to bo sent to the Commissioner and another to tho Board direct 


. 4) In indentiig for the Blank Forms of any of these Returns, (uote, to the Superin- 
tendent of Stationery, the number of the Return. (5.) On the dye date send a 
single list gf tho Returns that aro blanks quoting the numbers only. (6.) Returns 
marked (8) arcto be submitted by Sub-divisional Officers, and in time for incor- 


e poration in the District Returns. 
e * 


MONTHLY. i 


L Abstract of Proceedings. . À “7 
I. Proceedings under the Rent Liws. *(8) . 
UL} Prisgners cenfined in the Civil Jail, ey order of the Revenue 
\. Courts, or at the instance of Government. © 2 
viva Price of different descriptions of Salt. gts 
> 
TV." Receipts and Issaes of blask Atrafi Rowan; Dackorgungo, demi, Fer. 


gunnohy Hooghly, 
nahs ond Charghittees. i Balasore, PANEAS Pooreo 
e e "e 


i oniy. e 
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as Stock of Excise p manufacturing Districts. Due on 6th 1868 


of every month. Rey. Cin. . 
? a 
A turn o 

Vt Conedmptipn f*Opium in the Boscing J Gowalpara only. Tho Betara of —_ 
eects ed by tho Commissioner end 


° e YLI Divisioħal Abstract a the preceding Return. Re Assam oni? J 


to the Board. (8) 


Dhe by the 20th of each month.e 


"Via, Asv@sments and Realizations of Certificate Tax. ® Due by 
the 18th of each month. , = 
Vis.* Government Decrees recovered. v 
z From Assam, Sylhet, Chittie 
Teg ya ations on accqunt of Wai a ca Socndarbns 
Monthly Retten of Rain-fall and 
ps Due, 16th of aot From Commissioners only, 
` . ' .. ° e 
T QUARTERLY. . ° 
VIL Commissioner’s Business. - S 
VOLS Collector's Business. (8) . 2 
IX. Abatements of Revenue and Removals of Estates. m 
. eX. Demands, Collections, Remissions, and Balances of Land, 
s = Forest, ang, Miscellaneous Land Revenue. . 
XI* Extract from Register No. 64, showing all entries made by 
authority of the Commissioner or the Collector. 
XIL* Ditto Ditto from Register No. 65. ‘ i 
XULt Settlements confirmed by the District Officer. © me 
“XIV. Demands, Collections, Remissions, and Balances of E@cise 
° «a Revenue. (5) 4 
XV. Assessments made under Schedule A. of Act IX. of 1868, on . 
persons or firms. Pe . * 
XVa. Ditto Ditto Section 22 of Ditto on Companies. 
XVs. Ditto Ditto Ditto 23 8f Ditto on Government Officials. 
XVc. Ditto Ditto Ditto 24 of Ditto on Servants of Companies. ‘i 
XVI. Proceedings under the Saleduaw. os 
XVII. Receipts and Issues of Currency Notes. 
RVUL} Progress in taking lands for public purposes. (S) œ A $ 


XIX. 


Process Fund. (8) * ee 


XX.§ Fines realized under Act XX. of 1848, (8) 


XXLt 


‘XXIA.* Settlements confirmed since Survey. - e 


Partition E8tablishments sanctioned by “Goramifsionery” 


a Lad 


XÊ Stamp fees in Pauper Cases i under realization. @ , . 


XXIo. 


tne: of Prosecutions” rere for offences against the 
* Stamp Taws. 


XXibg ‘Consumption of Sohn Districts within Salt’Law*Limits, z 


b 
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œ * 
1868 XXIng Cases instituted under „the Salt Law and Rass inf above 
~ | Bry. Cm. Districts. E ; 
e 
@ -à 
= ' `  *HALF-YEARLY. . 
i . XXI. Statement ofePartitioys pending more than hree years. 
Aars “* XXII. Fees under Aa XXVIL"of 1860. Die ¿è January and July.© 
. ° e : 
° 
xe P e , YHARLY. =e <€ 
XXTYV.* Estimate of compensation for lands to be taken for public 
° : purposes. Dus, Tth July. * 
XXV.§ Budget Estimates, * Due, 20th Adtrust. {‘ oparata BaiRidies fr War 
own oos exponsos,) 
XXVI.§ Estimate of cost of repairing® “and constructing Buildings in 
the Revenue Department. (8) Due, 20th August. 
; SXVILE Procgedings of each Deputy Collector under the Rent Laws. 
` : ue on the 81st March. Se 
XXVII. Land Revenue. 
. XXIX. Excise. Preliminary Reports. 
3% XXX. Certificate Tax. 
< XXXL Management of Estates, the property of Individuals. 
2 XXXIL Abstract of Wards’ and attached Estates’ Management Returns, 
XXXL. s r 
XXXIV. Irrecoverable balances of Stamp ®uıty foreremission. 
XXXV. Receipts and Disbursements on account of Stamps. (S) 
ee *XXXYL Securities of Officers. (S)  _ 
= XXXVIL* Land used for public pufposes. y 
XXXVUL Unsold Government Estates proposed for sala, ‘ 
X Sxxm Mstates which have become the property of Government during 
° the year. 
oy XL." Ganja Return. (S) ° 
z XLI. Land Revenue. ji : a 
XLU. Excise. , ae atinan Pause 3 
XLII. Details of assessment?! Adminis- bo forwarded to tho Board of 
° 2 made under Schedule }tration Re-- par tne Diti ie MoeT, 
ee A of Act IX. of 1868, | ports. E incorporated in one, Diit 
on different Pi@fes- i Ae ee 
z sions and Trades. PAR ON e IA Maya 
š s XIV. Sub-divisional Administration Report. ` %e 
te? XLV.§ Bete ete on account %f “WVWaste sone Casha Sec, 
ands, and. Darjeeling only. 
. . ° i eo. 
e te \ y . 
~” o ~ o a 
e a KS è e 
.’ 6 À. 
i ve ° .. 
g -° 
° e ° te e K 3; 
e ° Po ee 
oe .. Å‘ 
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« 
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e e pene tee a 
Y Monger? Esh., ©. B., AND G. H. CAMPBELL, Bsa. 
Ps: © > ERRÀTUAL ° 


In Circular Order No. 3, of Septembef 1868, in lieu of 
s Clause 5, Section 4,” read © Clause 9, Section 4.” 
° ee “oe? 
`~ ° 
No. 1 

Tue following Resolution of the Government of India, 
Foreign Department, No. 1667, dated the 30th September 1868, 
containing the instructions of His Excellency the Governor 
General in Cougcil, n@warding the sale of property to Natives 
by British Officers, is published for general information, 

The Rules I. to IV. of the Government Resolution are to Be 
added as Rules 74., 7B., 70., and 7D., at page 117, to Section 3, 
Chaptet VI. of the Boards Rules; and the following woseds, 
“ except “undef the restrictions contained in the 4 *following, 
rules” are to ba.added to Rule 7, in that Section. 


~ 


ReEsoLturion.—His Excellency the Viceroy and Governor : 


General in Council observes th&t these references otiginated 
with a case which occurred at Allahabad, where an Officer 


wished tô part with his house toa Native, under circumstances’ 


not open fo any,suspicion, and with a remark from the Home 


. Department to the effect that some change or relaxatioh of the,* 


rule which prohibits the sale of property to Natives by public 
servants under any cirtumstances seemed desirable.” At present, 
under the Notification of the 3rd of December 1858 *drawa,up 
in consequence of the orders of the late Court of Dirgctors, 
sales pf propety to Natives are sttictly prohibited, and Officers 
are thereby directed fo refardil transactions, in yegaxd to which 


they haye any doubts, for fhé orders of superior authority.° 
f ® i—s 
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m, 1868 2. His Excellency in E T that the weight of 


~ Rev. CR. authority on the part ofthe various Adénintstrations and Depart- 
ments which have lately been consulted on this subject, is 
decidedly in favor of ome m8dification’of the Existing rule, or 
eat least, of more clearly and accurately , defining the course to 
be pursued i in such cases. There can be yo doubt that the restric- 
: tions fmposed hitherto onssuch transactiohs Have beento a 
certain extent, beneficial, and that he Government of India, 
though it can place a ‘full reljance on thg fair dealing, honor, and 
integrity of its Ciyil and Military Seryices, has a right to expect 
not only that all such transactions “shall be correct and un- 
impeachable in themselves, Dut that thgy shall not ryn any risk 
of misconstrudtion at the hands of designing, ignoxpnt, or credu- 
lous persons. 
g 3. The Government of India is also well aware, as pointed 
- oft by some of the high authorities consulted, that many Officers, 
e who, on joining their stations, have become the owners of houses, 
either under an absolute necessity, or from laudable motives ef 
convenience and comfort, may, on quitting the district or pro- 
vince të which they have been for some time attached, literally 
find no purchasers for their progerty except Natives of wealth 
Pi or substfnce, When such transactions openly and ayowedly 
take plage, ao evil consequences, ‘His Excellency ia Council 
thinks, need ever ensue under proper precautions. g 
e . 4. The'following rujes have, therefore, beeñ drawn up in 
supersession of the existing rule, and are hereby published for 
general Information. They nfust be considered applicable to 
„European public servants of all descriptions, Civil, Military, 
“and Uncovenanted: . 
© 5. I.—Whenever a public servant wishes tp dispose of a 
e house, Bungalow, elephant, horse, pr « earriage, or other valuable - 
j property, to any Native within his jurisdiction, or within the 
limits ‘pf thé district in which he is exfployed on the public 
o sewkica and from which he is not about to remowe, elie must 
report his Yntention to the gLocal Government to* which he is 
. subordinate, stating the facts and circumsténces, and thee price 
° offered forethe article to be sold. ' The Local Government will 
then`pass such orders on the referetice: as may seem fit and proper. 


of 
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IIL.—Whenewr a phblic servant is about to quit his station 


or déstrict permanently, or for a considerable period, and wishes Rsv. Om. 


to dispose of his house *bungalow, elephdut, carrfages, and 
horses, and the, like paperty of value, to native purchasers, 
she shall rSport*hig thtention, td the Commissioner, or the heafl* 
local artthority tg whiéh he may be infmediaigly "subordinate, ° 
and*spat Authorjty will ‘use its discretion in allqwing the transac- 
tion, or in reporting the circumstancé to the Local Government 
for farther orders. E . 

IIL—Whenever a°ptiblic servant, on quitting his station or 
district, wishes to dispode of his furnitures household goods, 
livestock, &c., he is at full libertysto do so either by circulating 
lists of such property Smortgst the community ggnavally, or by 
having the sam@put up to public auction, without references to 
any authority whatever. All that is necessary is’ that the 
transaction should be open and patent to every body on the spot. 

_ ` IẸV.—Rule No. 1 is to be considered apes to purchases 
equally With sales, 

6. The obseryance.wf the above rules will, His Excellency 
in Council thinks, fully meet the inconveniences and exigencies 
to which gentlemen of acknowledged honor and probłty 
would be put on many occasion’, if debarred from such transac- 
tions, While, at the same titte, they willbe a sufficient safeg ward 
against any abuse, any imputation of unfair or interésted deal; ° 
ings, or any pogsibility of misconception on the part.of the non- 
official community. 


No. 2. 


Tue “ Memorandum of Measures&pproved by the Government 
of India, for gdoption in time of Famine,” which has already 
. been circulated to Commissiogers and District Officers? is now,” 
published separately as Section VI., Famine, Chapter IX, Board’s 
Rules, and is to b8 ingerted at pages 160 and 161. ° The present 
Section, V be, “Miscellaneous, i is to be numbered VII.® wo 

e eo e 


.gecTion VI5*Famane. *. 
On the fitJure of the ordiggry rain-fall either in the rubbee 
or khurreef seasons to such «an extent as to render probable the 
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1868 loss-of the crop, or such injury as will be”followed by a serious 
Rev. CR. scarcity, it will become the duty of f the Lcal Government to 
=e cause frequent petiodigal reports to besmade by all District 
Officers, of the rain-falJ, the siate of the crops, and the prices of 


Ha the descriptigns of grainsin common, use. S e. œ 
2. These reports should extend to districts aot affectefl by the 
-, drought, as Well as to those which have suffered., v’ 


3. Measures should, at fhe same time, be talean for obtain- ° 
ing as accurate returns as possible of the imports of grain by 
railway, road, or river, into “the part of fhe provincé affected. 
Such returns shouni be required only for the grain brought into 
the province from external markets, not for the internal movement 
e of trade withig the districte. Hente the enquiry would com- 

monly be restricted to one or two lines near thé frontier of the 
e province. 

eè g. Particular attention should be paid to the accuracy of the 
= price currents, as they have not unfrequently been shown to be 
untrustworthy. : 

5. These reports of prices and impestationg should be ule 
lished at short intervals while the scarcity lasts, and measures 
.. my be taken in the larger towns for making their contents 
~ known togthe grain merchants, * . 

& Attention should be given to*the manner in whith this 

° joformatidn is obtained and made public, with *the particular 
s object of preventing panics or misapprehension. + 

° 7, Strict injunctions should be given to all local officers to 

abstain feom any interference weth the ordinary course of trade 

: in the buying and selling of grain. Under no pretext whatever 

® ean any one be held to be gustified in bringing pressure to bear 

on the dealers, however serious may be the want of food, or 

* jhowever high may be the prices demanded. These “fomarks f 
*° should be held to apply to military “cantonmente and stations 

equalky with civil stations, towns, and district. 
> 8. The docal Government alone can be regarded as having 
authority toedirect measures to be taken for the Mnport&tion of 
food“into any district from a distance, and without gpecial autho- 
rity the purchase of gråin by public gflicers otherwtse than for 
° distribution to persons receiving relaef§ is prohibited. 
e 


7 
(] 
' 
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9. So far ds is practicable, the purchase of grain for the 


and imports by publiceofficers from distant markets, even for the 
needful supply of worke or religf houses in operation, ehquid 
‘never take place ù unless they be spe@ially sanctipned by tlie, 
Local Governmegt. On this subject réference should further 
be tngde to Rulgs 22, 28, and 30. ° 2 ea 

10. The importation of grain by “the Government should be 
regarded aa a measure only to bè adopted in the last resort, and 
should invariably be repbried by, telegraph to the Government 
of India when thought necessary. . 

11. When food has to be supplied for works undertaken by 
the Goverament, or by Loc#l Committees, or eat relief houses, 
in places wher®ethe ordinary dealers are not able to furnish 
what is needed, it will commonly be the best plan for the respon- 
sible officer to enter into an agreement with some one or mare 
respectable dealers to supply the quantity required. Advances 
may be nfade on proper security, without interest, on the under- 
standing that the grai will be supplied at a price not higher 
than that current in the neighbouring markets. But this must 
be a matter for special arrangement in each case, according to 
the nature of the accommodation given to the dealer, andthe local 
difficulties he may have to meet in providing for the retail sele. 


1868 
purpose above referred tp should be made from local dealers, Rev. Cu. 


% 


The dealerseshould, so far’as is possible, be allowed tô manage, ° 


the retail sale of the grain by their own agents and in their own 


way, and only in the case of absolute necessity should the ° 


officers of the Government undertake the duty of distributing 
grain themselves. This will not apply, however, to the case of 
distributiens of cooked food, whicheit may be more convenient* 
to arrange differently. 


12. The grant of relief swill, in all cases in which it ® possi- | ° 


"ble, whether the claimant is a man, woman, or child, be made 
contingent on some,laber being given in exchahge. This will not 
apply to casus cases of distress which demand immedtaté hel 

13. The petsons asking for relief, should be classified accort- 
ing to their capacity for work, andethose duly fit for such laBour 
as is commdbly performed, oxy public works shpuld, be given 
employment of that ie ck aay 
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on 1868 14. The class of persons not capable of emplbyment on pub- 
n Bev. Cm lic works, should receive relief in specjal geljef or poor houses 
organized for the purpose. ° 
l W5. Persons not fit gor labęur i on public woxks, but pabio 
we a sot working gt trades or Hundicrafts af a simple nalure, * should bee 
"received into the relief houses, and as far as possible be given 
- work af the Sort which they, “can best perform. e The necegsary 


raw materials should be purchased to admit of this. 
e 16. It will commòônly be found most convenient to require 
the persons in receipt of permapent relief to reside aë the relief 
house, and this rulé should be applied ‘With greater strictness to 
persons physically unable to work at all. For all persons required 
. to remain at sẹrelief house, temporfiry shelter must bê provided. 
- 47, It will also almost always be proper to efstribute cooked 
° food at the relief houses and not money. In these cases the grain, 
À &e., may usually be provided without direct interference of the 
e Government, through local dealers, as before explained, the dis- 
tribution only being undertaken directly. ` 
18. The food offered should, as fa®»as circumstances will 
admit, be that to which the people are accustomed. The cooking 
oe i should be conducted with proper regard to caste prejudices. 














j a - 19. The quantity of food which has ‘been given on former 
ocomsions and found sufficient, is as {lows :— 3 ae 
x 2 Z rn bd s 
. > Adult man. | Child above 10. |*Child below 10. 
Ld 
. The above weights are for the food before cooked. Women 
` o goagraly Squire: something less than men. ° 
r 20.. Clothing may be gjven as well as food? also medical 
tr enone when practitable. . ee 
e 21.. Special, arrangements shotklgbe mide for T em- 


*  ployħent, and food or money in efcHangę for work performed 
o 


/, 
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for poor women of a social position which: leads them to refuse 1868  .« 
to gô to the relief housess , Rev. Om. g 
22. Persons emplofed on relief works should usually be paid 
in cash and ngtesupplied with, fowd direetly. Ip will, howevey,, 
‘be esdential for thg superintending officer to satisfy himself in alle > 
cases in which momey wages are gayen, that the arrangements for 
the‘s¥pply of food are such as to enable all the*labourers to pur- ° 
chase what they require wth reasonable convenience, and within 
a moderate distance pf the werks, If these conditions cannot 
be complied with by the agency of private dealers, measures 
should be taken for opening relief stores or shops, at which food, 
&c., may be sold, or supplied in fixéd quantities, as thought best. 
23. Méne ges shouldbe only just sufffbient*to purchase $ 
the quantity od which it is thought proper to allow to fhe 





several classes of persons employed, or which would be supplied | ° 
if food was distributed instead of money. ° aa 
24, Theratescommonly given on former occasions havebeen— œ 
.' * Adult man sbe .. 14 annas daily. 
Womans... °*... sil 5 a : 
Child eee oe a. aS 


25. Itis speuily important to take care that, if higher rates, rt 
are allowed than the above, a day’ s work is given in $eturn of ” 
the full ,value df the wages paid. Nothing should be dong to 
attract perstns‘to relief works by wages high in proportion to 
the work performed, the object being to give a mere ‘subsistence E 
and nothing more. 

26. Payments ôf cash or disttbutions of food on rel®f works 
should be made daily, and not at longer intervals. 

27. When labourers are emplofed on relief works witha’ 
prospect ¢ of continued occupation being necessary for them, suit- s 

, able temporary huts shouldjbq provided for their shelter? Such» 
shelter cah commonly be put up by the people themselves, if 
allowed to reckonethé time occupied as though tRey had been 
employed on fegular work, and paid accordingly. ° èe ø e @ 

28. Due attention should be paig to the ordinary precautions z 
for seguring cdeanliness in the néighbourhood of the localities 


where the people are ‘hutteg.* The special sanitary rales lately . 
circulated should receive oaréful attention. : 
. . > 


.\ 
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m, 1888 29. When arrangements cannot be made fot the supply of 
= Rev. Cn. food by the aid of ordinary dealers, thp supexintending offidtr of 
the worke must take the supply into his awn hands, under such 
orders as mayebe issued by the ocal Government with respect 


. Sio the manger of purchfeing what ds needed. g The district civi? 
officers will uevally be the most suitable igenoy for directing 
e such purchases. * e o v* 


. 30. When food is distributed to work-people instead of money 
ewages, it will usually be convenignt to issue tickefs or tokens to 
those entitled to receive them, to be exchanged at the Store-room 
for the regular alfgwance of grain, So. Otherwise great delay 
and inconvenience is likely tò be occasioned by the distribution. 
. 31. It hay Be proper when food is supplied See fuel also, 
if*there is difficulty in procuring it; or to gir& cooked food if 
° prejudices do not stand in the way. Disease is very likely to be 
* caused by eating uncooked grain. 
- 32. To facilitate payments and the check of the number of 
persons employed, the labourers should be organized iñ gangs of 
: convenient strength, placed under a®head enan, who might 
receive evages without personal labour. 
os °33. Payments of money wages should, as far as possible, be 
= personaléy supervised by an European officer, or, other person of 
urfloubted iptegrity. -, 
ø 34. It will rarely be possible to adopt the tabk-tork system 
on relief works, or to make the payment directby depend on the 
* quantity of work done. * Tt is an essential condition that enough 
to suppert life shall be given, whatever be the physical powers of | 
the labourer, and all that can be expected is to take reasonable 
° precautions to prevent deliberate idleness or refusal tos work. 
~ 85, Frequent inspections of the work and work-people should 
, be made by the superintending offiders, and reports submitted , 
°° on their condition. The conduct of the subordinate officials 
emplbyed should “be carefully watcheds and all irregularities 
+ e egmpjly thecked. When food is distributed, ite qpality should 
* bè perioditally examined, and the supplies M. the’ dealers’ 
shops should also bè inspected to ensure ity being, of a 
ó wholesomg quglity. fy . 
° 36. The work done should be ae at short intervals so 


2 l 
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as to guard againste abuses, Daily | returns of the number of 1868 
labourers should be kept, ‘and some system of classification Rev. Cm. + f 


followed, to show fhe clades to which they belong, and the places en 
_ whence they come. 

© 37e Carefifl ‘cash accounġs of all expenditure must be kept! o 

and readered wh edmplete punctuality, 80,88 "to admit of 

montply statementg Being prepfred for submission „to the e 


Government and the Offices of Account, 


38, The complete responsibjlity of givihg effect to all relief 
measures “will rest upon, the ciyil executive officera,.under such 
orders as may be given by the Local Goveynment. A Central 
Relief Committee may conveniently be organized in the sudder 
station of wach district suffering from scarcity, toeasfist the local œ 
civil officers, andethe general direction of the relief operation’ of 
the whole district may, subject to any Rules made by the Local $ 
Government, be placed in their hands. ° s 


39. Relief houses may be required at some of the principal © 
tewns of the distressed districte, and at the sudder station such 
establishments would ‘be directly superiutended by us Central 
Committee. 2 


40. Minor local relief houses, if established in the interior of = 

the districts, shpuld be placed under the control of the Tehsilgar, - 

or any ofhey public officer, or private person in Whom the res- e 

ponsible civil authority or the Central Committee has confi- . 

dence. If local Sub-Committees can be formed, it will facilitates ° 

the operafion. Unless a thorqughly trustworthy person or 

| Committee can be found to superintend such local relief, it will, e 
however, be very doubtful whether it should be attempted, and o 
whether, instead, arrangements should not be made to send the 
sufferine*populAation into the central station. ô i . 

`. 41, Iewilbea part of the duty of the persons managing ze 


relief houses to seg that no able-bodied persons -seeling reltef are 
allowed to remain at the relief house for a longer time gha is e 


unavoidSble, ad that they are transferred at once to work upon % 
the most conveniently situated public fork in progress iù the 
vicinity. The neces#ary gsgmtance in money or food may be x 
given to enable such persons ¢o go to the work. ° e. | 
e K—8 = 
e e . * 


Be ` 42, 


H> 


» o 


i 
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°” Rev. Cm. persons to be carried from their*villages to the nearest relief 
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. : I e 
42, It may, at times, be proper to caus® infigm @nd weakly 


. . ° . . 
house, and*again to*assiat them to retut{ when ‘the occasion arises. 


43. In mosh cases, the Locgl District Road Committee will 
Dei in a condifion to afford employment to dble-Dodied pauperse 
on works in localities conveniently placed i in rggard to the relief 
houses, so a$ to give the bett posaible $ openga to the gykole 
of the relief operations. 


e 44, The operations of all Religf Commigtecs, whether the des- 
titute poor be employed on public works, under the dfrection of 
_the Committee, or jn relief houses, br be incapable of work, 
should be so conducted as to” admit of regular weekly returns 
being furni$he@ 6f the number of persons relieved or “employed, 
and the money, or grain, &c., expended in an exact manner. 


45. Public works under the Committees should be visited 
and reported on at least weekly by one member of the Committee ; 
and the quantity of work done measured and Tepon. to 
the Committee. . a 


46. The needful arrangements donabe made for employing 
urder the Committees, with the sanction of thè Commissioner of 
the Divigion, a suitable establishment for keeping the accounts 
ang returns which are necessary. e' : . 

o 47. The returns and accounts of the Local Committees or 
Relief Houses should be sent to the Central District Committee, 


° and forwarded by them, with a general report to the Commissioner 


of the Division, monthly. e 


i The Commissioner will forward the returns to the Local 
Government, in original, With any- observations he thinks fit 
to make, . e 


48. Relief works under ie APaciien of the Public Works ° 


Department, will be carried out in geneyal accordance with the 
rules of the Department, so far as circumstances wijl admit. Re- 
gar T monthly accounts of all disbursements mys? bewondered 
with fhe usual punctuality, &gd the quantity df work done must 
be measured periodically. e, . e er ae 
49, Any loss or increased expensé which arises in the exe- 
e 


-” 
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cutioh of b work ging carrigd out under estimates, from the 
want ef skill or strength of the labouring classes employed on 
it, must be treated a a apecial charge que jo the relief opera- 
tions. The amount of this loss must be estimated as closely as 
„Possible in eagh*oage. ° Me ` ° , * oe 

50. All needful special ae hme should Se entertained 
to gegure the vigi ant saper ‘vision “yf the works, “and the rompt 
and regular, submission of the “accounts of Public Works 
Officers in charge of relief works. Such establishments may bè 
provisionglly futhori#ed by Sfiperintending Engineers, subject 
to the final orders of thee].ocal ‘Governments 

51. All that is possible shoutd ‘be done to distribute the 
supervising agency of °Ingineers available wndereeach Local 
Government,“,the manner most likely to give efficiency to 
extraordinary operations undertaken to employ the population. 
Works of minor importance may be suspended, or the establish- 
ments employed on them reduced, and transferred to the relief 
worka, eAlso temporary establishments may be engaged. In 
these respects the LocalsGovernments should uée a full discretion. 

52. All relief works on which public money is expended 


should, if possible, be of permapent public utility. The appli- 
cation of subgeriptions or Government grants to werks which 


will improve the property” of individual JandhoMersg, without ? 


giving any’refurn to the State, is to be avoided. ba 


53. In seletting works for execution, care should be taken. 
that their tharacter is suitable to the available means of super- 
vision. Minor district works of a simple descripfion may 
properly, be carried on under District Committees. Larger 
operations should not be attempted Yit can be avoided, except 
with theeaid of the Public Worke Department. 

54. The larger works takèn up by the Public Works Depart 
ment should, as far as , Possible, be in the Jeast distressed dis- 
triots, or in localitfes where there are special facilities fox obtain- 
ing thee nebegeary supplies of food, by reason of the pfoxfity 
of the railway, a Aavigable river, @ good,road, or the neighbour- 
hood*of mayHets knoyn to be „well supped. 


55. an arranging for ci prosecution of such works, jt will 


., 
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be expedient to make an approximate estinte of th£ quintity 


® . Rev, Cr. of work to be done, and thence to reckon the number of persons 


. o 


who can usefully þe employed in eneh locality, or on A given 
length of the work at one time. On such à calculation, arrange- , 
merits can be nfide for firecting the popflatign Segking, relief to 
he work whtre they can be most beheficially employed. These? 
estimates wil] aléo admit of the quantity, of food likely to. be 
requirdd being approximately determined. ° œ v» 


. 56. One of the great resources 8f a population suffering 
from scarcity is temporary emigration to better supplied districts. 
Nothing should be done to interfere wäh the natural operation 
of this means of relieving asuffering district by unduly stimu- 
lating the emplayment of the populatfon within thẹ district, 
after the available resources have become serioysly*reduced, and 
evidence is given that the deficiency is not being made good. 
On the contrary, it may even be proper to assist such emigra- 
tion, though in so doing caution will be necessary. Where large 
public works are in progress on a scale to admit of theeemploy- ` 
ment of large nufnbers of persons, the affering population may, 
with mugh advantage, receive public help to enable them to 
re&ch such works. ` The facilities of transport given by the 


= railways pay, without objection, ‘be taken advantage in giving 


praetical i to such a measure. ® i . ° 


oT. Iti is important that the means of obtaining’ wotk a food 


should be brought within the reach of the people of a distressed 


district as early as possible, and that the offer of reliefghould not 
be delaydd so long as to lead to*their strength being destroyed 
by continued want before they are provided with employment. 
All danger of creating any Sbjectionable interference ‘with the 
natural demand for labour on these occasions, is at, once tendered 


a “mpossible by properly limiting theswages offered on relief works. . 


If the sate is fixed go low as merely to give a bare subsistence, it 
is cer taip that no one will seek employment of the relief works 


° wi ca do better for himself in any other occupation. ° When 


a real pressure begins, the real sufferers will be led to the works, 
and as soon as that pr eagure -is taken off, they? will leave them. 
58a The distinction between emhloyment in time of famine 


/ 
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on ortlinary works Where a full rate of wages is given, and a 1868 
full quantity Nof work is exacted in retutn, and on relief works, Rev. Cir. | 
where a bare subsistence į is.given for whatever work the labourer 
can perform, must Ve distinctly remembered. The two classes 
wt worke,may, With perfect prepréety, b@ going @n at the same 
“time, not only without intérference but with mutwal advantages co 
The relief house ft whigh supporejs given without labour, the 

relief works at which a subsistence ds given for a minimum of . 
labour, and the ordinary gvorks where órdinary wages can be 
earned for the full day’g work, proyide for ‘the labouring popula 
tion a gradation betwegn the most complete pauperism and 
misery and the healthy state of self-supporting labour. 


59. The Local Govérnment, in time of severg famine, should , 
take special pTecgutions for watching the operations of railways, 
and the condition of main lines of road, or navigation, &c., by è 
which the import of food on a large scale takes place. Active », 
measures should, at once, be taken to remove any obstructions 
which mày arise, and the immediate co-operation of the Govern- 
ment of India should besolicited if the evil Seems one beyond J: 
the immediate powers of the local authorities. The stgte of the 
railway stations at which the imports and exports chiefly take ee 
place and of the approaches fo them should receive constant ~~ 
attenti’n, and’ any disposition towards the choking o the teaffic 
should be wnstdntly attended to. at 


60. The ocĉċurrence of a famine is,an emergency for which, , 
no rules tan ever properly provide. The supreme authority 
cannot do more than indicate the course which past éxperience 
points out as likely to be the best, ani leave the application of the 
general Principles to the local execttive officers. On such occa- 
sions, me rules can relieve public. officers of their responsibilities, : a 
still less, can the absencé df instructions be held to justify 
inaction; and any | conflict of authority which, shall cduse obstruc- 
tion to the execution of needful measures will be’ mos blame- z 
worthye Wih the greatly improved means of commenigaton . @ 
of the present tithe, there can néw hardly ever be sufficient 
reason ‘for syBordinatgs not instantly seeking instructions when 
in doubt, or mae refoyting measures adopted on their own ` . 


\ 
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responsibility, for which there may not be, apparent authérity, 
or regarding the propridty of whichsthere may be ‘doubt. 


61. If it be thoughtnecessary frof the” seVerity of eeneaien: 
the Local Government. may appoint a _ Special Commissioner 
toe Superintend® and equirol® the | relief eoperations. athe, 
Commissioner would advise Local Committee and see that the 
experience ofo one place was®utilized generally. A geneyal 
Committee may conveniently be associated with the Special 
Commissioner, or, in some cases, may péform the duty of general 
‘sapervision instead of a Special Commisaiofter. 


62, A small Spe¥ial Office ae accotnt may also be organized 
if thought desirable under thé Special Commissioner or General 
Committee, tr etlrerwise to control ahd audit the expénditure of 
the*District Relief Committees. . 


63. The grants-in-aid given by the Government to Local 
Committees would be treated as final disbursements in the public 
accounts; but it would be an implied condition of such grants 
that proper accounts of the detailed receipts and expenditure of 
the Committees should be furnished to the Government for audit 
in guch forms as were thought suitable. 


64. Digbursements by public éfficers made directly for relief 
purposes would be treated in the pubic accounts Fike any other 
-djsburseménts, and charged against the special* grant which 
would be made by the Government of India fpr the purpose. 
“The Special Relief Account Office, if organized, shou]d receive 
copies or abstracts of this expenditure to incorporate in a general 
account of the whole outlay. 


` . . bd 
65. The general remissio€ of the land revenue on a large scalo 


, Will seldom be necessary, although : may be preper to grant a 


e *emporary suspension of the demand. * The complete failure of + 


crops is most commonly confined to limited areas, and even in 
. 
the worst seasons, there will be some estates in’which the loss is 


° snih aad more in which the deficiency of produge ‘is gompen- 


sated, by the rise in prices, 9 In 1860-61, thesloss in the North- 
_ Western Provinces hardly exceeded 6 or {lakhs tat of ¢bout 
` 148- lakhs of upee At the same tipe the Government should 


am 


» 
í e 
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be prepared to,alloweremissionvof revenue in every case in which 1868 
it may be shown 1 be ra proper. Rev. Or, ¢ 


66. Wher remisie ee revenue aré made, they should be 
contingent on & suitable remjssien of rent being proved to have 
* beer? made by thg landlord? In some tases, it may be expedient oat 
when the destruotion of crops has become an-aacertained fact, 
and @mder suah limitations as may be named By the Local eo 
Government, to invite the landlords to remit or suspend the 
collection of ,rents, gn, the assprance that å corresponding remis- 
sion or Maon of ‘the land revenue will then be allowed ` 


to them. é 


67. It must be bo?ne in iiad that the greatest, and earliest 
pressure of esamine falls on the poor of the non-agricultpral 
classes. No doubt, the agricultural population may, in very 
extreme cases, eventually suffer almost as much, but in the « 
majority of cases, they. will have some stock of grain remaining ° 
when the scarcity begins, and they will be the first to derive the 
advantage òf whatever gupply may be obtained from such crops 
as come to maturity. 


e 





Ne: 3. ` 
THE following meetin are to be carefully peated: in ° 
entering ‘in District Certificate Tax Returns, No. VIA., the 
. amount of penalties inflicted or realized under Section IIL, . 


“ Penalties,” Act IX. of 1868. e . o 


2. Jn Colymns 20, 21, and 22, enter all realizations of assess- ° 
ments ‘actually effected, Whether voluntary or enforced, opposite * 
the classes to which they belong; and afterwards enter, in red ` 
ink, below the regulaf entry, on account of each dass, if those 


Columus, thé amount i in excess of the assessed demfinderegecd o . « 
-by prosecutions. » ° ° . 
e e 
3.° “For Saiano, P an Agressce at Rb. 40, Class VIII, does 
not pay the tax, and i is prosecuted, on realization of the double . 
e s + 
. h E ry è e 


x 


e22 
—— 
600 


° 
i=] 
4 
2 0 
ajg 


800 


10 


790 | 1,190 
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® No balance is shofn, for though 200 rupees are 
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amount of his assessment, the ‘haseasment 
of Re. 40 should be enteral i in black ink, 

e 28 the ordinary realization, and Rs, 40, "the 
penalty, should be entered below, in red 
ink. The tetals of Coluntng 20, 21, and 
22 should show the sum ‘ofthe black efitries” 
. separately from the gum of the red entries. 
The total of Column 23 0o be made “in 
black ink, should show the sum of all the 
entries in both black and red dunk. 


4, The pame nîle is to be féllowed in 


$* filling in the “ Réalizations ” Column (7), 


go 


in quarterly Return No. XV. (Form No. 14 
prescribed by the Government of India.) 


5. In filling in the balgné®, under each 
olass, in Column 23, in accordance with 
para. 28 of Rules of the Government of 
Bengal, District Officers should be careful 
to enter, in black ink, only the ampunts of 
the actual balance remaining tobe collect- ° 
ed; and immediately "below that entry, in- 
red ink, the total amount of discount allow- 
ed in the District up to date. The two 
amounts added to the black ihk total of 
Column 22; shotld equal the total “of the 
sums shown in the Demand Columns of 
the Return. Examples are given in the 


*accompanying Form (in ‘which bold type is substituted for red 
ink figures, for the convenienc@of printing.) 


6. The opportunity is taken of reminding District Officers 


* that, with reference to the s€ond clause in para. 25 of tle Rules, 

ae referred to above, instruction, (“b”) at head of the Monthly 
J Return ‘No. VIa., will not applye tô Returns for the months . 

° after October, as the entire demand, at “full” and “3” rates, 


respectively, ‘under Classes I. to VIIL, sRoukl appear then also 


® e o ingglugn 12 and 15. eo 
. e ` . 
3 kg ene. E ES ee ° 
, e e . se 
° ° e °e@ . 
° . s į 7 
ba e 
e e e . 
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A numrerence Raving been made, to fhe Board as to the 
practice to be’ followed when requisitions to alter Survey or 
„ Thakbus Map! are tdbeiveddn Reventfe Office’ from the Ciyil 
* Coutts, the Board wish to* impress upqa all District Officers 
that ite Revenu® Authorities haeg no power to’altgr Maps after 
the &irvey has%eett concluded. When such requisitions? there- 
‘fore, are received from thg Civil Courts, the proper course to 4, 
be followed"ig to file the preeept, with the Thakbust record, 
connected with the Mapi jn question, informing the Civyjl Court 
issuing the injunction of this having beon done, and of the 
inability pn the part of the Revenue Officer to do anything 
further in’the ’ way of altering or correcting the Map. 

The following” is to be added as Rule 13, Chapter XXIIL, 
Section 3, at page 322 of the Board’s Survey Rules. ‘ 

The Revenue Authorities have no power to alter Survey e 
or Thakbust Maps after the survey has been concluded. When 

x kd 
requisitiona for the alteration of Maps are received from the 
Civil Courts, tlfe proper course to be followed by Revenue 
Officers is to file the precept with the Thakbust record fonnected 
with the Map in question, infogming the Civil Court issuing the œ 


injunction of this having been done and of the ipabilify on the è 


part of the Revenue Authorities to do anything further in i the š 
way of alteting or correcting the Map. 
. . °% 
e ° 


No. 6. 


` o 
THE Government having, in orders No. 3280, dated 17th 
October 1868, fixed the ratps í of hire to be allowed for carriage . 


` when takgn up for military” pûrposes, the following modifications” * « 


have been made in Chapter XXIV., Seation 1, page 336 of 

the Board’s Rules, “for the future guidance of local Otgoete when 

requiredeto Supply such carriage. è ° oA f 
After the word 4 Commission,” in Clause 9, has been “allded 

s viel shoafd be generally st the rafe of one anna in the 


rupee.” . . 3 
i j ë L—8 


g é No, Ce 1868 


$ os 
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Clause 10 has been expunged, and the folbwing  gubstituted: 
10. The Government of Bengal have fixed the rates of hire 


to be allowed in each Dittrict, for thé “different descriptions of 
carriage procuyable there, acgording tp the Schedule given 


Below. 


A Vistrict Officer, when making dver farriave tọ the e 
Commanding Officer, is to be careful to deliver $o 


him in writing 


. & full statemeht ofthe date of* engagemeht of each cart, orgpack 


bullock, 


with name of carter or driver, also of the rates of hire, 


















































Cd 
and of the weight tobe carried by Gach cart, bogt, or beast. 
* Phd . . 
The statement will also cohtain specMic&tion of adwances, if 
. 
any, made under Rüle 12 :— . 
s 
SCHEDULE OF Rages. . 
e e* e e 
. ~ 
RATH PER DIEM OM ACCOUAT OF Boats er 
e 100 500 | 1,000 
Coolfes. [Bearers] ards. | ards. | Mds. 
e Per Per | Per | 
month. | month. | month 
In all Districts of Ra. Ra Ra. e 
ee e Dhengalpare ae a a = 
. e 
ens sae Aud . 
Patna +. .. . 
8arun on . . 
Ehafabad | os . ie 
e Tirhoot oe a Š 
Gyas . .. as we 
e oe te . 
Beerbhoom . .. as oe 
Bard @in i id és ‘ é . 
e Hooghly e . a .. a 
adnapore . ` ary 
In the Chittago 
Division e) a se 7 
Loharduggs . .. . oe 
Hazareebangh F ae 
Maunbhoom ¢ oe .. bs 
Singbhoom as oe os 
Garrow Hills . a gä .. 
Gowalparah . i. re 
@ = Western Dooars . a es ee 
Darjeeling ia a ‘a ad 
poro 38 15 118 
a Bad i 
. ergunga ry 
9 Cachar e] 40to Soj110toli8) .. | Amount of hira 
h 75 118 | of boats will dew . 
Sylhet 36 to 40 70 120 | pend on the num- 
ber of men em~ 
thee Cuttack ts è ployed, and on 
a ines e 2 o* rs the length of time 
xe, $ ve .» | for which s boat 
. + is *.. |ia to be hired. If 
e ` uae time be less 
ô than a month, tho 
In the dere ` crew will require 
Division . pie ar ‘* | daily wages at 
In tho Assam > isi P kepe 
e o 
Divislon $, p e| : : . harvest soaron, 
abe ws 4 oe ‘fe cis the rate ritos. 
a ee wer pe gem ee 


= 


. e 
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2° Asit has been ruled that full charge is to be paid from 


1868 


bE. 


tha date on which the carriatge is taken up by the Collector to Rev. Cm. ¢ 


the date on whith “it B edischarged, both inclusive, there being 
no charge for return hire, and full hire being allowed for halts, 


e Clause 41 bas been ‘expunged’ and, the follofing substitugad 


for it.. 9 7 . ° 
all, The indenting Officer shoald be warned tosthe effect that 
full hire is to be paid from the ddte on which the carriage is- 


engaged by the Collec®r to the date on.which it is dischargefl, + 


and that,no réductio&s are alldwwecin cases of halts or on account 
of demurrage rates. e, a ° . 
e 
° . e “e °’ 


° No. 6. : š 


~~ 


Tux following Rule is to be substituted for Rule 5, Section e i 


13, Chapter XI., at page 188 of the Board’s Rules :— 

The Government has- the right of fishery in all non-tidal 
navigable “riverg whieh are public property$ unless the right 
has been granted or leased to some individual. Iņ regard to 
tidal rivers, as the proprietary right to the beds and fisheries 


in all such rivers and estuafies is vested in the Crown, in ita , 


capacity of trustee, for the benefit of the publie in general, the 


exclusive wight of fishery cannot be granted to private indigi- ° 


duals, or to certain classes of persons, to the exclusion of 
the public. . . 
EENEI EE e 

: No. 4. 


Trft’annexed Rules, which have been drawn up in aecordance « 


with a Notification, No. 2, dated 3rd J anuary 1861, from thé e , 


Financial Department, are to be added, at page 161], to 
Section 6, Chapter IX. of the Board’s Rules:—- , > 


° e 
21. “In pH settlements, revisions of settlemenés, erat of ° 


compensation, Thecavee advanees, balances of all kinds, and 
in every spegies of atcounf, Gharge, or receipt, the use of pies, 


the fractional parts of gneanna, should be avoided. If the 7 


b 
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1868 fraction is below 6 pies, it should be omittet altogether 3 if above 


+ Rev. Cm. 6 pies, one anna should be ‘entered. . i 


. 22. Further, in® all *settlements, *Sbvisions of settlements, 

so% grants of compensation, Tuccayee advanges, and other revenue 
transaction, as distinguished from qne of abcoutft, the use ofe 
annas should be dispensed with, as far ‘as posible. In assess- 

-n ments, they should never be eased ; and*in fhe istributign * of 
assessment, eithey into sieitinedie or shares, their use should 


e hp avoided where possible. z ` 


23. The only exceptions which can bè allowed to the above 
Rules ar& in :—1—Fjnes and Forfeitures ; 2—Savings of Estab- 
lishments; 3—Deposits ; eo anteteshs — Deductions for the 

- Funds; 6—Pensfons. : 


<- 


* e 
> No. 8. ` 
+ © UNDER orders of the Government of Andia, én the Military 


Department, received with ‘docket from the Government of 
oe , Betgal, No. 6462, dated 13th October 1868, the following should 
. * be added éo Section 3, Chapter “XXIV, at page $38 of the ” 
, Boarn?’ 3 Rules: _ í 
*In Rule 3, after the words “ Military Depar tment?” omit the 
full stop, and substitute a,comma, and then add the following : 
“and such charges are to be paid by the Commissariat De- 


partment.” 

234. Under a recent decision in the Financial Department, 
only charges exceeding Rs, 50, incurred by one Department for 
. e another, are to be charged te tke A which the 

e « Service is performed, : 
3B. eIn the caseeof a Collector providing boats under the 
e isting bruges, the’ cost can be charged off at oncein the Civil 
2 Aces fs todlebit of Military Department; or im case? when 
fhe service is performed by ‘a gontractor, the Collector, instead 
of paying the amount fr8m the Civil , Funds, may 4 "rend | 2 Bill 
to theenearest Commissariat Officer eho, if the Bill is supported 

e 
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e e . 
by the voucher préscribed th paras. 9 and 10, Section 47, 1868 
Miltary Regulations, will pay the amount. Rev. Om. 
bd Se å e . géus 
e e s s f y : e a e i 2 e j ie ee 
e ë g ° 
s e No. a ` 


° kd 
Tige followitg Resolution of the Governmeht of India,’ Publie 
Works Department, datgd Simla, 7th September 1868, regard 4, 
ing compensagion fo consequential damages to property conti- 
guous to’ land taken UR for aspublic purpgse, is circujated for 
general information : ; ° 


ResoLyrion.—Cases haying occurred in which, when land is K 
taken up under the law, for a public purpose, claims for compen- 
sation on account of alleged damage based on the use to which F 
it is put, or on the nature of the buildings erected on it, have ẹ 
“been preferred by owners of property situated in the immediate 
vicinity, jt is necessary to record, for information and guidance, 
th® opinio of the lag adviser of the Government on the, . 


subject. 2 


2, If the occupancy of the ground so taken up remafhe | s 
vested in the State, the Government is liable for compensation > 
on account of Buch damage’; but if the ground’ig taken up by Ë 
Governinent and made over to a public Company, or otherwise 
go that the State does not retain the occupancy, the Government 
is not liable for such damages, by being due to the acts of ° 
others. ° . 
3. Thus, in a case where land is taken up for an overbridge, 
the construction of which rests wit a Railway Company, and 
claims fop damages based on the obstruction by the long raised | $ 
. approaches of sae bridges ow by the accommodation Pad ofe . 
the adjacent property, or of the air, &c., are preferred, the liabi- 
lity for compensatien résts not with the Government which has 
taken up. and wade over the land, but with the Railfiaye GE- e œ 
pany; and patties,preferring claims should be referred tothe ° 


Company’s pees A 


~~ *h4e 
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1868 . No. 10. % T 


Se 
Rev. Cre. 


7 
THE following gddition is to be magle te Glause 25, Section 
17, Chapter V, at page 79 of the Board’s Excise Rules :— 


e é“ Buch refus? must afways bè: weighed? at the time of, destruc- 
tion, and onfy the weight so ascertaingd mest be written off.” 
The officer ig whose presence the destryction® takes place must 
always‘note in his’ proceedings that he has fersGnally seea the 
ew weight of such refuse tested, and that it was then and there 
e 


destroyed,” . ° . ° 
Š . 


gee No. 1 ° : 


Tre following is to be added as Rule 4 a, Ghapter IL, Sec- 
tion 10, at page 31 of the Board’s Rules :— 
. No officer should be placed in charge of a Treasury until he 
* has been thoroughly instructed in the Rules issued for the gui- 
dance of Treasury, Officers. Commissioners are specially” enjoined 
. “to satisfy themselves on this point béfere giving sanction to 
a Collecfor’s recommendation. : 
. ° . Ses . 


. ° 7 No. 12. ` ` 
eo e . 


Wirta the sanction of Government, the Board authorize co. 

* lectors to give to such Stamp Vendors as may make application 
to them,eStamps with the new blue and black impressions, in 
exchange for those of equal values of the description in use 
tinder Schedule A., Act X.01862, previously to the issue of the 
‘Notification of date the 29th April 1868. A 

; : 7 e . 2 : . 


e 6 ae _ Noi t 


e 
$ Wy Bogrd propose shortly to issue to all Offictrs: trifislations 
in Bengali of their Ctreular Order slips fox corgection of the . 
Bengali copies of the Board’s Rules whith have Been ‘already 
* supptied to them. The slips on Wlfich these translations are 


® 


Vol. LÌ REVENUE CIRCULARS. 


printed, sliould be pasted | in, a8 the slips supplied for the English 


copses of the Board’s Rules; and Officers should take steps to Rev. Cm.* ‘ 


have the Bepgali Éditbh of the Rules mterleaved for the 


purpose. 





° °? e 
He é e No. 4. ° ° 


Ir is hereby notified forthe information and guidance of tle « 


Commissjone®s and District ©fficers in the Lower Provinces, 
that the "Legal Remembrance? is of opinjon, and the Board 
agree with him, that it was the intention of the Legislature that 
the procedure laid dowa in gection 16, Act VII. of 1868, B. C., 
should be applicable for the realization of arréars of revenue 
due from defaulting farmers of Khas Mehals, and that “the 
whole of the Act VII. of 1868, B.’C., applies only to the 
recovery of arrears of rent due to Government. 


G . ° A Be e e 
No. 150 ‘° 
Unpar orders from Government, the Board’s „Circular Order ; 
No. Ror Ma% 1868, is heneby withdrawn, ane ; 
= an . 
s x i s 
7 . ' 3 e 
e ` No. 16. 3 


ee t : ° 
Tux following should be added as a “ Note” to Register 
N, in Chapter XIV., Section 4, pagg 218 of the Board’s Rules :+- o 


ot This Register should also be kept up at Sub-Divisions.” 


Also in Chapter XI.,sSgction 3, Rule 3, at page*l74, Re; * 
gister “ M” should be altered to “ N.” 


. Stare 


° ‘ No. ve ; 


Rules 1*to 7 ofe the Anena "Resolution of the 8th 
October 1868, annexed tothe Board’s Circular N 0. 4 of Oetober 


REVENUE CIRCULARS. “Bal. R. 


1868, should be substituted aor “ahs prestat Rylgs 3 and 4, at 


> Rev. Cm page 126 of, the Rules. 


In the slip which*will*accompany iS Cinculars for this month, 


the above -Rulgs will bg approprigtely agmaver eq for insertion at 


ee pise 125. ry d e e 
In Rule 7, at mge 116, alter “Glause 3, in italies to“ Clause 45.” 
ee . ‘s . s e e 
[ara A 
g : ERRATUM. » 
e 
In the 4th instruction published in Cèrctlar Oler No. 7, for 
Octoberelast, for “ she quarter” read “the year.” 
e 
e e ee * ‘e P : 
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SHORT NOTES OF CASES. - ie 


e ARENAL A e ° 
ry °. k ° e e e@ . 
LIAITATION—APPIŽOATION yor Exzcorion.—The words “within three year’ 1868 
next preceding the application for executidhg’ in section 20 of Agt XIV. of 1859, Snort Nqrys 
mean roe years pfecedifig tho date of the application for sch execution;‘ind must, oF CASES, 
therefore, be counted by excluding the day on which such application is made, 
e. g., Where theglate of final decreo was 9th J aly 1864,n application for exeentiqn 
made on 9th July 1867, Was im timo. Per *Phear and Hobhouse, JJ., Brajabohari 
v. Kamal Roy, Miscellaneous Appeal, No? 145, from Saruy Ist June 1998. 
i PEE E, D” 


*e 


se 
Looan Exquiny—Surr For ENNANCEMENT or Rext.—“ rhe pigintiff sought to 
enhance, on the ground that the defendant held lands of tho description specifed, 
at rates lower than those paid by ryots of a similar description for similar lands in 
the neighbourhood. e 
“In order to enquire what was the description of the land, and what the rates yero q 
. which were paid in the neighbourhood by ryots of a similar description for similary * 
land, the Deputy Collector of .Cutwah deputed an Ameen to make a decal enquiry. ° 
The Amean hold an investigation, took the evidence of certain witnesses, and made 
n report of his proceglings. » What report and that evidence have been summarilye b 
rejected by the Judge, who says, that to depute.an Ameen in auch cases is not war- 
ranted by law. He observes, that ‘to depute an Ameen to examine witngsses 
i ‘relative to enhancement sought under clause’! of section 17, is to ndopta course Je 
‘of procedure *not, authorised by law. When facts can be elicited by @vidence, thai © | 
‘ evidencé should be heard by the burt itself, and not’ by an Ameen’ AM the 
Judge .roferring to this alleged irregularity on the part of the Depfity Collecter, 
Iis called upon him, throngh the Collector of the district, to account for his conduct. . 
“ Now it is quite clear- that section 180 of the Code of Civil Procedure (which is, es 
extended to eases under Act X., by section 78 of that Act), allows the widest dis 
cretion to a Court of first instance, with rgard to making a local investigation in 
suits in judicial proceedings. We think- that, in many suits of this description, 
local enquiry is a very convenient mode of ascertaining the truth of the ca. e 
Whether it is so or not, the Court has full discretion in the mattor ; and it was not 
proper foydthe lowgr appellate Court to censure the Deputy Collector for doing | è 
that which the law allows him to do, end to call upon him for an explanation of hig ° 
conduct.”—*Per L. S. Jackson and Glover, JJ, Gaur Chandra Roy v. Rashbehari Cs 
Dutt, Special Appeal, No. 2976 of 1867. 20th June 186% 


e ad e e 
‘Trrem—*Possystion For 12 Years.—A. brought a suit under Act X. isd 159, o 
to recover areara of font in respect of gertain Ignds. B. was made “a“party, 
_ ander Seétion 739 but A. Qiained a decree, and Gasted B. Thereupon B. sued 
. A. in the Civil *Conrt for possesion and declaration of his*right to the lands, = 
ò B—9 a? 


N . 
° . 2 e 


% ,Snort NOTES 


1868 


a . 
HIGH COURT OF JUDICATURE, CALCUTTA ’[B,L. R. 


alleging that they were his lakheraj and jlevatra lands.” Tho Suddéy Amden held 
that “although B. foiled to prove that he had held possession offre lands through 


or Cases., his tenants as his dovatra property, the fact of his long poggossion had beon dearly 


established, ata decreed In faver of B.” Tho Jffro firmed thjs decision on the 
ground of long possession, and declined to go into the question of the validity 
Of, tite lakhorgj titl® The Heh Cour® or special *appegl, eld, thateproof of 12 
eyears’ possession by B. was sufficient, and dimissed the appyl—Per L. S. Yackson 
and Mitter, JJ., Biswanath v. Brajamobgn Chuckorbħtty, Spocial Appeal} No, 3141 
of 1867, from M&lnapgge. 16th June 1868. Pee. 3 . 

: x 


e Logan INVESTIGATION—UoURT Aanmun~“ The lowor appollage*Court is wrong 
in saying that, under tho order ofthe “Moonsifi* appointing an Ammeon to make 
a local ingestigation, the latter had no power,*%to examine witnesses, As tho 
Moonsiff ordered the Am@en to enquire how long a certain house had stood upon the 
ground, and whether the plaintiff's suit Was barred bg limitation, the Moone must 
have intended,*andemfist be deemed to have impliedly ordered hin? to examino 
“yitmessos. s 

“ But the Moonsiffin truth deputed to the Amcon the whole of his (the Moonsiff’s) 
own duties. It may have been proper to direct the Ameen to measure and make a 
mab of the ground; but it was wholly wrong to direct him to try the whole case, 
„which the Moonsiff, in fact, directed him to do. 

“The case has not been properly tried in either Court. It is remanded f the Cogrt 
e of the Moonsiff, who, Woking at no portion of the Agagon’s report, or "of the deposi- 
aaa accompanying it as evidence, saw only the map and measurement preparedeby 
him. He will try this case de novo, upon such evidenco as the plaintiff may adduce 
, before him. The plaintiff has to prove hig case distinctly, and must prove it by 
evidence togbe adduced in the Court of ‘the Moonsiff ; by whom iñ person all the l 
plaingiff’s witnosses tire to be examined. ` ° 7 

Pa The practice (which wo regret tosay prevails to a gront extent, and, that notwith- 
standing the repeated efforts of this Court to put a stop to it,) of judicial officofs 
„ SYoiding the responsibilitios which “by law fall upon them, afid making over the 
* trial of civil cases to the Court Ameen, ig most reprehensible, and fraught with 
danger to the suitors.”—Per Bayley aad Macpherson, JJ., Raghunath Shaw v. 
Rajkrishna Deb, Special Appeal, No. 2702 of 1867, from Tipperah. 19th June 1868, 


? -e . 


Aor X. oy 1859, s. 77.—In a suit for ront, where tho right to megeive tho 


° gent is claimed by a third person, he musip nador section 77 of Act X. of 1859, 


prove both receipt and enjoyment of ,the ront ns benoficial owner ; and from the 
Collectog’s decisign ther@ is an aal to the Judge wder, soction 155.—Per Loch 
and Glovés, JJ., Dayal Krishna Deb v. Kalinath Kur, Special Appeal, No. 2461 
2 Me Rom Bylbet. 20th June 1868. ú é 
° ——— ` p 
X ° 

Reasons ror Jupament.—** An appellata 1 Court i is xot bound Heliscnse seriatim 

the irene Gn by a lower Court in support of its jndgment, but need only 
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give itå own xeasons for ip own jaudgņent. In the presont case, the Principal 1868 
Sudder Ameen dyjarmed tho judgment of thô firt Court, and need not have Snort Noreg 
give any special reason et his own at all."—Per Loch and Glover JJ., Musste or Cases. 
Indrabati Koonweri v. * Mapadet? Chowdhry, Spectal Appeal, No. “2966 of 1867. oo 
24th June 1868. 


e aAa < ° ? i ° +f e j 3 oe . 
e . ° > ae 
Rea. XVIL op 1898, s 8—A purchas of the rights and interests of a mort- 
gaforeis a “legal genregmistive” of the mortgagor within gectio® 8 of Reg. XVII. eo? 
of 1 and notice of application for foreclosure must be served upon him.— 


Per Kemp and E. Jackson, JJe (following the later decisions,) Special ae aNd %» 
No. 8449 oE 188% 27th Jyno 1868. o 


a Srey 
e e ry 


Ixpran Succession Aor (X. or 1865) 8. 204.—W fre there were grounds for 
believing thof one brother wasigdebted to the estate of n deceased brother, tho lower 
Court, it wi hold, exercised a wise dis¢retion in refusiny @o rant letters of . * 
administration to such brother jointly with other brothers of the deceased.-a Per 
Peacock, C J., and Mitter, J., In the goods of M. Stephen deceased, Miscellancous 
Regular Appeal, No. 151 of 1868. 29th June 1868. : r ` 

e 


° 
Musa Provirs.—Tho lower appellate Court held, that A. could not bring his 


suit for mesno'proftts, after heġ2i obtained a decree for possession in a prior anit, 
in, which “he not héving valued his suit so ns to include the claims for wasilat,” 
no provision hnd been made for mesne profits. Decision reversed on sfecial appeal. 
—Per Kemp and E. Jackson, JJ., Shivasundari Dovya v. Ramehamayt Kurmi, . . 
Bpecial Apponl, No, 67 of 1868, from West Burdwan. 29th June 189g. : 


e 
a e g ai e e z 
l Cw 5 * a 
INSOLVENT Act, (11 AND 12 Vier, C. 21,) s. 78—A Commissioner of the 
Insolvent Court has no power to extend the time fop filing n potition of appcal, 
under section 73 of the Indian Insolvent Act.—P8 Phear and Macpherson, JJ., In? ° 


ro Gholam flussool Khan and another, ginsolvents. 29th July 1868, 
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‘SHOR'T NOTES OÑ CASES. 


EXAMINATION oF Pony Lapies.—My. Newmarch moved, for a rulo nisi 1868 
ers te Me Ioberts,.as Coroper of Calcwtta, requiring him to Suorr*Nores 
show why a writ of Mandamus should not issue out of and under the oy Cases. 
seal of the High Court, directed to the said Coroner of Calcutta, com- e, 
manding him “te allow- Bibi Rookia Banu, a witness summoned to appefr 
before the®*aaid Coroner, at’ his Court, to give evidence, and be examined on 
EL Ms behalf before the sait, Coroner, and his inquest on an inqaésition there 
being held by the said Coroner super visum, corporis, toænquire into the cause of 
death of one Seikh Sher Ali, who lately” died in the town of Calcntta, to be 
brought befére the said Coroner andehis inquest at his Court jp aepnlanquin; and 
- that the said Coroner do proceed to examine the said Bibi Rookia Banu sa 
witness on H. M.’s behalf in her palanquin, she having been previously identificd 
to the satisfaction of the said Coroner. . 
The rule was moved for on an affidavit disclosing the status of tho lady as A 
Mohammedan of rank and respectability, and the circumstances out of which” this e 
application arose. It appeared that the Coroner had issued a summons to Bibi e 
Rookie Banu, calling upon her to attend and give evidence at his Court, on 
February 15th before himself pnd his inquest, touching tie death of Seikh Sher 
Ali, her son. She,*accordingly, attended outside the Court on the day ordered? s 
prepared to give evidence in Court, if allowed to do so without leayjng her palan- 
quin. The Coroner refused to allow her to be brought into his Court in a palan- 





quin, and required her to quit her palanquin and enter his Court to give evidence, .* ae 
with no furthér egneealment than might be afforded by any veil whieh she might ` 
choose % throw over her head. A$ the request of Counsel, tife Coroner adjpurnod ` * 
the proceidings ta enióble the present ‘application to be made to the Hih Conrt. art 
Mr. Newmarch eeferred to the invariable practice of the examination of purda j 


ladies in the High Court in palanquins for upwamis of half-a-century. The practice ° 

_ arose out of respect to the customs of the country. There was no Act regulat- 

ing the practice. It was difficult to uffderstand why a different puactice should 

obtain in the Coroner’s from that in the other Courts in Calcutta, and that contended . 
for by the Coroner might lead to dangerous consequences. The learned Counsel a 

referred to the following Acts as showing® the spirit of the legislature in dealing 

with questions affecting the customs of the Native ladies : Act VII. of 1859, section Py 
Q1; Act®S. of 1885, section 13; tle Code of Criminal Procedure, section#95 and 124.« > 

He also referred to the note of a lasd at p. 9 af 2nd volume of Smoult and Ryarfa, 

Rales and Orders, and also to'a rule at p. 89 of the same, and the case of Krishna- 

mohan Mookerjee v. S.; M.eAdarmani Debi (1), when t&o Court, rather than offend 

Native Braids allowed a lady not  purdanishin to be examined i in he palanut. ° 


Mr. 3.83. Rabéte, tho Coroner, appeared in person, and stated that he vi filing” : 
to be guided by the present opinion of the Court, without further pfogedings. 
He,stated that be had followed the practide now cgmplained of for 11 years, and 


bes @e 
. e Md 
$ A (1f 2 Myde's Reporta, p. 88, : . e 
. ii c—9 ne 
i . f, e .° 


e . 
tvi HIGH COURT OF JUDICATURE, en [B. 1. B 
1568 , bad never found inconvenience in’ it, bute considerable au “He tiked to 


*e Buoar Nora hear what the witness said, which he could noty if she were shut in a palangnin, 
HORT NOTES unless he left the bench and listened at. the door. ' guitare would be the additfonal 


o 
coe difficulty imposed on tho @ourt ef determining in*each saso the sight of the lady 
to claim the indulgence. : 
° e n e, >o 
ace i * Norman, J.—Ithas become m for më to make ny order upon theenppli- © 


ation before the Conrt after thé expression by Mr. Reberts # his readiness to bo 
bound ‘by the prpsent opinion of the Q@urt. The legrned Coroner has not set up 
sea ány special circumstances in this case, put relies on the general peinciple. T ® order 
to support the position contended for by the Coroner, it would be necessary“to make 

e oft that the Coroner’s Court stands in a differewt position to the other Court in 
Calcutta The High Court “has no power ¢o compel g purda Wdy to leave her 
palanquin in order to give her evidence. The case in Smoult and Ryan is much . 
stronger than the present, éhat was for manslaughtge and murder on the Coroner’s 

' Inquest. Then the prisone, a woman of rank, was brought into Court in a covered 
tonjon, and arraigned without shewin# her face, her identity having been first 
ascertained by the ogth pf a credible witngss. Under s€ction 21 of Act Vall. of 1859, 

it is enacted that a “ woman who, according to the custom and manner of the country, 
onght not to be compelled to appear in public, shall bo ĉxompt from personal 
es appearance in Court.’ This lady does not claim such exemption, therefore her 
right to it is not now in question, she merely claims to be allowed to remain 

eo in Mr palanguin while giving her evidence in Court. In the case I have referred 
e to, it was not a witness, but the prisoner horsolf who was allowed to remain’ 

in her palanquin. The Coroner seems to think there would be # diffenlty 

: in determining who is ewtitled to the privilege. In thjs Court, I am*not aware “of 
. ‘hny difeulty being fonnd in practice, and-I have beor present 8t some 50 examine- 
tions of ladigg in their palanquins, if at any time I had any doubt, I should be 
incliaed to rule in favor of the Indy. As regards the difficulty of the Coroner 
e°, leaving hia seat to hear what the lady mayesay, I do not see that thera is any. 
è IE I wish to lear what a lady in her palanguin said, did I understgnd “her language, 
I shougd feel no diffichlty in leaving my seat to Rear what sho said. The* learned 

e Coroner has intimated his readiness to accept my opinion, and py opinign i is that 
he should admit the lady into his Court in her palanquin, and-allow her to give 

2 her evidence in it after having been properly identified.—Per Normun, J., The Queen 
* %n the prosecution of Bibi Rodkin Banu v. John Blessington Roberts, Esq., 

Coroner of Calcutta, 17th February, 1868. 


Panrrrion—Ree. XIX: or 1814—Burr yor CONFIRMATION or Poshesstox.— 
A formal partition under Regulation XEX. of 1814, of a puttidari estate, called Barim- 
. e pore, had bagn effected by the Revenue Authoritieg, by which, as* plaintiffealleged, 
e ms share of 24 gandas had been included in, arll declared to be port and parcel of 

¢ “defendant’s share of 3 annas 2k gandas, Plaintiff’s petition of obj&ction was . 
rejected py the Collectore He now sued for confirmatjon of possession of the 24 
e gandas, and@leclaration of right thereto. He obtained a decfee in the lower Court, 
e e onaf the grinfipal grounds for such decree being the fact, that, in “cqrtain proceed- 
. ings MP mutatien of names “anterior | to the batwara proceeding’, Jefenflants had 


R declared thoir own share in the estate te be what plaintiff now alleged it to be. The 
lower appellate Court briefly confirmed th8 decision of the Court of rat Instanes. 
° The principa) objegtion taken on special appesib was :” That thoeplaintiff ’s suit 
e would not lie, no application haying been made m it for the annulment of the 
hd e e y 7 
e e bd . 


. e 
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e 

batwdta proseedings, whioh had definifely igazad the property sued for in defend- l 868 
. 
ant’s piste ` 7 š Snort Nores * 
Held, “ There “was po e@scceagity for the plaintiff, who claimed to be in possession OF Cases. 

of his proper sbare of theeestate, and sued only fdt a d@laration of his title to the 
same, to apply in his plaint for the reversal of the butwara procecdings. Indeed, as 
a matter of fact, those proceedings hating*becn og niixmed by fhe Commissiofter aad 
the Board of Revenue had become final, and no. Si to revers® them would lie, 
The special appeal must be dismissed with costs.’—Per Loch and Glover, JJ., 
Infirodati Kunwarjv. Mghadéo Chowdbry, Special Appeal,No. 2866 of 4867, from woe 
BhaugMipore. 24th June 1868, ; i . 





° . ~ 
Ld e e 
° ©. e , . 

Aor VL ôr 1862, 8, 4, (B. C.)}—REGISTRY or Transrer—Acr X. oF 1859, 8, 27.— 
O. 8. purchased from the former tyot hig jotedari right, apd entered into possession 
of the land. FL M, the talukdar, had notie of this, but while O. S. was in pos 
session, he ged the-former t@nant, and obtained a decree agpinst hijn, for arrears of 5 
rent, and sold the tenure in execution. D. 8. had deposited iho amount of the 
arrears, but by mistake as payable to “ D. (she was the widow of H. M.'s brother), 
of Lodi Syndpore,” instead of to “H. M., of Lodi Culpo.” H. M; was aware ee 
that the amount had been deposited. Held, that the deposit was a sufficient tender 4 
under section 4 of “Act VL of 1862 (B. C.), and that registration of the transfer ° 
of the ryofi tenure was unnecessary, for that section 27 of Act X, of 1859 did ° 
new apply, ag, the tenure was not “intermediate between the zemindar and the 
cultivator.” —Per Bayley an® Macphersgn, JJ., Umacharan Sett v, Hariprosa® ° 
Missry and others, Special Appeal, No. 1967 of 1867. 2nd July 1868,, 


: Guarwal—ErgEcr or LEASE BY. = Ghatwal cannot give a pottaeof his tenure ° 7 
` binding pon a subsequent Ghatwat. Ths rights and interest’of each Ghayal in ' 
his tenure last forehis life.—Per Kemp and E. Jackson, JJ., Joges¥ar Sirkay v- 
Nimai Karmakar, Special Appeal, No, 219 of 1868, from Burdwan. 3rd July 1868. $ 


Carmnoare TO COLLECT Dresrs—Exreecr OF Act XXVI. or 1860 .—The ap- 2 
pellant was the son by the first wife of the deceased. The respondent, the second ° 
wife of the deceased, asked for a certificate for herself and on behalf of her minor g 
sonas. The Judge gave the respondent a certifate for a 12-anna share. On appeal, 

Held—* The'proper order to make in this case, is to set aside the J nudge’ 8 order, ° 
and direct “chat a certificate be issutd jointly to the appellant and the? respondent. be 

The grantmg of a certificate does not and cannot determine any question of © 6 

title, or decide what property does or does not belong to thp estates of the deceased. 

It merely enables the person «© or persons to whom the certificate is ranted to collect å 
the assets beloggtng to the deceased ; and the certificate is conclusiv@of gis or tleir e = 
representative tifl@as against all debtors to the deceased. A certificate cffindt be e 

granted for.the collectidy of fractions of the “debts QË the deceased.” —Per Bay ryley 

and Matphersag? JJa "Waselun Hak v. Gowhuran Nissa Bibi, Misccllaneous 

Regular Appeal, “No. 149 of 1868, rom Burdwen, 3rd July 1868. e 
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HIGH COURT OF JUDICATURE, CALCUTTA [BFL. R. 


PRIVATE DEFENOE oF A Beeunc *-Tho right of ptivate 


. Saona Nowea defence of property against honse-bréaking does, not extend to ca a tho death of 
oF CASES. 


the honso-breaker when he has made his escape from the pre 
and is at some distance frog. theeplace. i 

The Sessions Judge found that the prisoner caused tho death of deceased, “in 
thy exercisc, in goo® faith, ofthe righPof private fofence of *hig propgty, and in 
egdenvonring to sazure the person gf an escaping thiof, without any intenti8n of 
doing more harm than was necessary for the purpdte.” If was remarkdl by the 
High Conyt, i in apftcal, that “it cannot tf anid, that the driving of 8 spoar agveral 
inches deep, into the body of n half-flaked and unarmed man, evinces an ig#éntion 
of doing no moro harm than was necessary to offecg his capturo.”—DPer Glover, J., 
Queen v. Bolaki Jolahad, from Shahabad. gra July 1868. ° 


es empty handed, ~ 


e " e a: e 
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ESAMINATION  OPOVVİTNESSES AND PASSING Vanrands IN THE apsiSvaE oF THE 
Acousep.—A. was charged with theft; he cited certain witnpases in his defence ; 
prior to their appearance, A. made his escape from custody. On the arrival of the 
witnesses, the Assistant Commissioner of Assam, who tried the case, proceeded to 
také*their evidence, and to pass sentence upon A, The Judicial Commissioner of 
Assam referred the case to the High Court, under section 484 of Act XXV. of 
1861. Held, “the Assistant Commissioner’s order in this ease must Be quashed. 

elt was illegal to examin the witnesses for the defeng, and to Bas @ntence in “the 
absence of the accused.”—Per Loch and’ Glover, JJ., Bihoorfm v. Alaho Holes 
Roference frm the Judicial aeons of Assam. 6th J aa 1868, 


i . panes oper ° ; 
. $ ae i PEN to 
ne X. or 1859, s. 4,—“ It has been hold, that a consolidation of jummas 
@ ito one tenuro does not depriye the ryot of tho benefit of tho presumption 
under section 4, Act X. of 1859, if it can be shown that the rent gas not been 
changed. Kgzee Khoda Newaz v. Nabo Mishore(1). The plaintiff, by receiving 
rent through the agency of the defendant, and from him direct, after substitution 
og his name, has consented to the transfer of the holdings of the former ryots 
to the defendant, 
“Wo may here observe that, in our opinion, the Taini, lsid doyp, in the 


* gecision quoted above, applies equally toj jommas $yhich havo been derived, in part or 


e ° in whole, with the consent of the landlord, and which are subsequently eonsolidated 


into ong jumma. aTe presumptions of section 4, Act x. of 1859, are not restricted 
to holding, but rofer simply to the fact that land has Deen ‘hela by a ryot ata rent 
wi ha®not been changed for a period of twenty years before the commencement 


© 
* of thosgit”—Per-Kemp and E. Jgckson, JJ., Special sept No. 2971, from 


Hoogffly. sth July 1868. e oe ° 
. e . . . 9 
e e o 
. œ (1) 5 W. R, 590 i 
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Ufxou Y r Cuero — The suit was bronght by the plaintiff to recover posses- 1868 
sion of a garden,. of mouza Bankar, which wis purchased in execution of a Suons Nota? 
degree against Balgobind Sing. The suit was brought against Balgobind Sing, the or Cases, 
judgment-debtor, and hjs wife. The wife st ujf that the garden belonged 
to her under family usage 3 that whatever property was planted by fomales passes 
to the possession of forpules, ‘and that mit heirą had nothing to do with*it, and 
constquently that ig did not pass under the salg in executioWof a decree against 
her husband. It wes not Yisputed that the garden formed part of the monza 
whiqh was sold in executfon. The Maffaraja of Dumyao, of whom, Balgobind .. 
SingNge husband of the lady, was a relativ®, was called as a witness. He proved 
that in his family, property, which belonged to ladies, was left separate and went ap 
to ladies, and fegaleo proved from heaysay that the garden in question was planted 
by the grandmother of Balgobina Sing, and that the fou defendant took the 
fruit from it s 

The Moonsiff determined the suit in fayor of the BA but upon appeal, the a 
Principal §udder Ameen reversed the decree, and, upon the deposition of the . 
Maharaja, found that the family ° usage ‘was in accordance with the pleas urged by 
the female defendant 

There was nothing in the Maharnja’s evidence to prove, that property belonging ee 
to females, or property planted by females, descended to the wives of male heizg, or 4 
that the garden belonged to the grandmother, or to the female defondant. The e 
Maharaja stated that the garden was planted by the grandmother of Balgobind ® 
Sing, buf he spoke as to that fact as well as to the other facts, to which the greater 
portion of fis evidence yelgted merely from hearsay. ° The Principal Sudda A 
Ameen, although he “found that the custom, as alleged by the female defendant, was 
proved by the Maharaja, did not find whether or not the garden was planted by 
the grandmother, or belonged to her or a the female defendant ; but we do not ‘e 
think ít necessary to remand the case to him for the purpose of deciding those » ° 
questions, We think that the custom sef up is uncertain afi unintelligible, and i 
is not dhe which can be upheld in point of law. Itis very proMuble thatthe ° 
husband did allow his wife to take the fruit of this garden, but that fact would. 7 
not deprive the pifrchasera under the decree of their right to the property. such e 
a custom, aq that set up, were valid in law, we should soon have new customs of a 
similar natare invented and set up tw protect property of debtorg from being 
attached and sold in execution against them. bd 

The judgment of the Principal Sudder Ameon is confused and unsatisfactory, e 
he appear? to have given undue weight to tif® evidence of the Maharnja, and to 
have i ca a very unsound discretion in reversing the decision of the Moonsiff. E . 
The decfsion of the Principal Sudder Ameen is, however, reversed bf us merely ° 
upon a peint of law, and the “decision of the Moonsiff restored with costs.” è e 
Per Peacock, ©. J‘, and Mitter, J., Bhagawan Das v. Balgopind Sing, Sredi Appeal, 

No. 3384 of 1867, frone Shahabad. oth July 1868. < $ 


e . 
K “a e e 
Exfoorion gf DEER -pAr VID, or 1859, 8. 11.—A., a decrec-holder, appliod 
for exccution of his decree, but was Spposed by B., the juadgmentMdobto?, on the ground 
= e e e 
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that A. had sold his decree to a third party, from whonejt had pa to B’s'gon, 


"SORT Nonas Held, that this was a question trising between dhe parties to thegsitit in which the 


OF CABES. 
. e 


ee 


decree was passed, and relating to the execution of tlag decree, and might®be 
determined by ordor of theQCourfexccuting the decree, ander seqfion 11 of Act 
VIL. of 1859.—Per Loch and Glover, JJ., Ramdhan Rakhit v, Panchanan Chacker- 
bnity Miscellancous Special Appo No, So 8t 1868, Trom Chetn Nagparo. pth 
Tay 1868. ° . rm 
° ae e e 
e A e 
® . j . . 
Jprisprorion—Act XI. oF 1865, 8. aio VIC. oF 1859, 8. 246 A llow- 
© ing question was submitted fo» the opinion of the Hfgh Conrt by the e1 udge of the 
Small Cause Court at Kishnagur: “ Whetifer a deqreedholder cam fue in a Small 
Cause Court fo establish his judgment-debtor’s title to property seized in°axecution, 
which has subsequently begn released to #claimant*under section 246 of Act VII. 
of 1859, and to recover the value of that property from the successful claimant.” 
The opinion af thg Wigh Court was, that auch o®suit is not maintginable in a 
Sinall,Canse Conrt,—Per Peacock, O. J., and Mitter, J. 11th July 1868. 
* e 


CoNrracr agatrst Posio Poricy.—Tho Judge of the Small Cause Court of 


e Kooshtea submitted, for the opinion of the High Court, whether the plaintiff, who 


practised as a pleader in the Comt, could recover from the defendant Ra: 0 upon a 
qpntract, the alleged commideration “for which was that the defendentwho pf- 
fessed himself to be a friend of a judgmefit-debtor under a d@cree of that Court, 
wanting to b€ncfit the judgment-debtor, and to thwart the judgment-creditor, for 


et his grudge against and party-feelings towards the judgment-creditor, would pay 


eplaintiff Rs. §0 from his own pocket, if faintiff could manage to,have the caso 
which yas decreed, dismissed, struck off, o® any how rejected froth the fila of the 


e Court. e * 3. 


z The opinion of the Court was, “a contract, the effect of which ig to Assist another 
in carrying on Dtigation against a third party, made with the express declaration 
fhat it was ont of spite and ill-feelfing against such third party, is a contract against 
Publie Policy’ —Per Peacock, C. J., and Mjtter, J., Small Cause Cour? Reference, 
Bamiandas Banerjee v. Haralal Shaha. lith July 1868. 


— oT e 


` Aor VI, or 1859, 8. 170.—In a suit for contribution in respect of Govern- 

* mont revenue, the defendants, co-sharers, wengs gp the application of the plaintiff, 
ordered to attend to give evidence, but they failed to appear. The Principal 
Sudder smeen thereuponedismissed the suit, on the gropnd that “ as the plaintiff ’s 
case had nobhegn established, he was not entitled to n decree” simply by reason of 
othe “qetggatat’s £ failure to. enter appearance.” In special appeal "the Court said 
as to this: “Tt Îs not proper in a cgse when a party sumytiondt do attend as a 
witness” refuses to attend and to give evidence, and, the p who requires 
the evidence is unable to maké ont his case yout át, that hisesuit should be 
dismisscg for vant~“of proof, when the ppinfs on which be fails depend 


° . 
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upon fnattorg of fact whith may reasonably be presumed to be peculiarly in the 


of tbeir own sharo® and the amounts which they had paid on account of revenue.” 
Per Peacock, C. J, and Miter, Ot, Srimati ane asi v. Remnidhi Kundu, 


Special Appeal, No. 2616 of 1867, from Midnapore. ‘July 1868. 
° s ° e e 
e y : =e . g ° ee. 
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v Surr ror House kasr UBIŚDIOT®ŅŞ OF REVENUE Coupr— “Tt is quite 
cloar t tho lami, in® respect of which ghe plaintiff ° seeks for a® kubuliat, 
at an efAanced rate of rent, is not land held for agricultural purpose$, bat land 


e 
‘i868 “ 
knowledge of th defaulting partios, as for instance, an the present case, the aaa Sont Norns 


OTRE e° 


or Casxs, 


upon which a shop stands,. the sffop being the thing for which the rent is patd, *e 


aud the lend mely an adjunct toft. There is abundant authority for holding 
that, under such circumstanceg, a suit” cannot lic in the Collectors Court.”’—~Per 
L. S. Jackson and Glover, JJ., Madan Sirf v. Madan Regn Deb, Special Appeal, No. 
285 of 1868, from Sylhet. 16th July 1868.° 
e g 7 e G æ '. 
e + s 

' Arnrrration—Aor VII. or 1859, s. 313—The subject of the suit before: the 
Moonsiff was referred to arbitration. The Moonsiff set aside the award given 
by the arbitrators; but, on appeal, the Judge reversed that decision, and ‘fave 


judgment in accordance with the award, In special appeal, held, “it is u- e 


necessity @o enter into the grounds set forth in the petition of speciel appeal 
against tht Judge’s decision because it is manifest that the order of referencg 
to, arbitration is yord. It” appears that the application for this purpose was 
not concurred in by all the defendants, inasmuch as one defend&nt, who had 


substantial interest in the suit, did not apply. We think that there can bù no . 


doubt tat an application for arbitration, as provided by section 313 gf Act VILS 


of 1859, must be fhade by all the parties Who aro materially inéerested ; and pu aig 


case, the fefcrenice having beon made*to arbitration upon an applicatign not by al a 


the parties, was 3 wholly invalid, and must be sot aside.’—Per L. S. Jackson Sind | 
Glover, JJ., Bailenthanath Chatterjee v. Sheikh Naziruddin, *Special Appeal, 
No. 371 of 1868, from Manbhoom. 16th July. igs. 


‘Surr yor Exuanceam1r—Bumprne Leag.—The pottah were granted at wĦat ° 


is called “ Mokurari” rates, and the lands were taken for erecting buildings thercin, 
and carrying on the works of qn Indige Factory. This appears tẹ indicate a, 
building lense at a fixed rent, and®a suit for enhancement in respect of sucha p 
holding sems to be altogether beyond the scope of Act X. of 1859.—Per Jacken. 
and Glover, JJ., Kergy v.e Madanlal Das, Special Appeal, Wo. 3989 eof 1867. 
17th July 1868.6 e 


ere, Jet SO ee ° eo? 
2 ê ry e 
Lnyrratten—Yasrele AND SERVANT8.—0À. advanted certain sums of money, on 
different occusifips, to his fervant Ry for tho purpose of erecting buildings, &e., 
i i i ee . k E$ 
e e 
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ai HIGH COURT OF JUDICATURE, daLcuTta [B. L. R. 
1868 for A. On suit by A., for recovery of the s balance, B. ofsed the defgnce tht the 
s Saort Notes suit, so far as it related to samæwhidh had been pdvanced fo him tafre than 3 years 
or Cases, before, was barred. Held, that “the matter partook of atte nefare of a trasy to 
7 Oe which no limitaton will at all apply.” Per Bayleyt&id Macpiterson, JJ. , Narayandas 
v. Maharaja of Burdwan, Saia Appeal, No. 31 of 1868. 17th July 1868. 
e e e @ e bd . 
d ee ° gs ° e 
. . š e x aree ° 
Lipen.—A. brought 'i an action againstel®. for ‘iio for Sis of character. 
° The alleg libol was cdntained in a \gtter written and sefit as an ordinary pfivate 
letter by poŝt, by B. to A. No publication was alleged or proved, and Mie only 
« ©” agmage alleged was injury torA.’s feelings, Held, fhe suit was rightly dismissed.— 
Per Bayley and Macpherson, JJ., Kamal Chandra Bost v. Nabi? Chandra Ghose, 
Special Appeal, No. 70 of 1867, from Burdwan. 18h July 1868. 
Ld ai . 
° z PEES 
: Pre-EMPTion®-Gaovnn OF, IN Puamn—A. shed B. to obtain possessi€n of certain 
landgon the ground that he had a right of pre-emption thereto, in preference to that of 
B., to whom the same had been sold. He stated in his plaint, that he was a co-partner 
(Shafia Khalit) of the vendor. The defendant set up that he was also a co-partner 
= in the monza ; and, therefore, had equal right with the plaintiff. The Moonsiff held 
e that even if the interest of all the co-sharers of the mouza be equal, the plaintiff 
had a particular right to the lands in dispute, as they were situate with his own 
hare of the Putti. Th Principal Sudder Ameen cqpfirmed the jufigntent of Tho 
lower Court, holding that the objection of the defendant was fafciful and whimsical. 
On special &ppeal Aeld, that the question of vicinage was immaterial, as “the 
* .* right which the plaintiff claimed was not a right of vicinage, but a right as 
E co-partner. ge distinctly used in his claim the Mehomedan term, eshowfhg that 
„he clgjmed his right as a co-partner. He cannot be allowed td travel beyond his 
© plaint, and heecannot, therefore, obtain a decrte by right of vicinage:”—Per Kemp 
and E, Jackson, JJ., Kanjabeheri Lal v. Giridhari Lal, Special Appetl, No. 271 of 
„1868, from Tirhdot. 21st July 1868. : ə 


—y 
e 


LOUTATION—PENDENOY oF SUIT It ANOTHER Court.—A. brought his 

® aft in a Moonsiff’s Court in Fegruary 1866, to recover possessign of land, 

of which, he stated, he had been ‘dispossessed by B. in April 1864; and B. 

* e raised the defence that the suit was improperly valued, and, if preperly vadned, the 
e Moonsiff had not jurisdiction to try it. Upon Mcat investigation, the Moonsiff found 
that this was so, and returned the plajnt to A., on the 5th Jaly 1866, in Order to its 
being présegted inthe profer Court. On 27th July, A. Sled is plaint in the Budder 
Argecn’s C8urig with the proper stamp. It was objected by B. that A.’s suit was 
S parted. Held, thpt A. had, since February 1866, been engaged i in pyoscbutiag his suit 


e. bond fide? and, under section 14 of Ac#XTV. of 1859, his omg was fot barred.—Per 
Kemp and E. Jackson, JJ., Choodi Daf v. _Jenakiram, Special 4 ppenl, Ng 435 
° of 1868, from Mymensing. 25th July 1868. °. @ e 
e . oe x 
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Ac? X or 1859, s. 10. A The following was the case submitted for the opinion 72868 « 
of the High Odatt :—“ ‘The plaintiff, as burghadar, to whom the defendant had SHont Norka 
sublet his jote land Nor the purpose of raising crops of kalai, under a contract to or CASES. i 
share tho produce „between tHAmselves, sought $o ver from’ the defondant ooe 
Rupees *7-14, as “the value “of his share of the crop which he (the defondant) 
appropriated to his ewn use.® The defendant denied the exéstence of ang such 
“contract, and contended that an*action of thi? nature woul® lie only in “the er 
Revenue Court, and Shot ine the Small Lane cd ” The Judge of the Small 
apse, Court was of opinion dhat, if it was F proved that the , Plaineift cultivated the 


e LJ 
tant a sub-tenfnt, on condition to give ®alf the produce to the’ landowner, and ‘ 
the defentiant took more than what was due to him under the contract, the cage l 
ought to be viewed as one for exaction in excess of ‘rent, for, under the provisi®n j 


of section 2f Act X. of 859, consideratioñ paid, whether in cash or in kind, is 
equally treated as rent. Consequently, tho plaintiff's suit to recover what has been 
appropriated by the defendant in excess of his own shar®of the crop, falls under 
section 10 of Act X. of 1959, and his remedy, therefore, lies in the Revenue = 
Court, undef clause 2, section 28 “of thee said Act.” Weeare of opinion that ° 

the plaintiffs claim ig not one for a sum exacted in excess of rent withi the 
meaning of section 10 of Act X. of 1859; consequently, the claim, if proved, 
may be enforced by the Small Cause Coutt.—Per Peacock, O. J., and Mitter, J., 


ee 


Garibulla Paramanik v., Fakir Mohammed ‘Kola, Reference from the Small Cause ` 
Court of Patna, 25th July 1868. . œ 
s 
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‘Awarp—Acr VIL OF 1859, ss. 315 ‘ep 318,.—I appears to us that the case 
of Nusserwanji Pestanji v. Meer Mynudin Khan Wullud Meer Sodrudin Khan 
Bahadoor(1), is binding upon us ; and that, in consequence of no time having been = 
fixed, in tho odtdeg directing tho ‘award, for sending in the award, theeaward itself e 
falls to the grount. We do not tĦink that this ia a mere techiigal objection® Sec- 
tion 318 "of Act «VII. of 1859 provides, that “an award shall not Se liable tebe ° 
set aside, only by reason of its not having been completed within the period allowed . 
by the Court, unless, &e.” But the award could pot be set aside even if any of the, e 
excepted reagons existed, unless a time for making the award was fixed in the order 
referring the case to arbitration.—Per P&coch, C.J., and Miiter, J., Qangagobinda 


v. Kaliprasanna Naik, Miscellaneous Regular Appeals, Nos. 258 and 254 of 1868, 3 

from Bheerbhoom. 27th July 1868. a '. @ 
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ADVERSE PossRssIoN, 8. 1, ce 12 or Act XIV. oF 1859.—A., on the death ý 
of his motfor, sued B. for possession of his maternal grand-father’s property. B. z 
raised the defence of Bivegse possession for more th@n 30 years under a deod of 
sale. The lower Courts held, that A.’s cause of action arose only, om the death bd 
of his mpther, g and, therefore, his suit was not barred. But tho li Gonti in @ P 
special appeal, sreverstg the decision, saying: “Weare of opinion thaisthia snit 
is barred bf, the Statuthos aes Itwis admitted by the pleader for the res- 
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. o ba + 
o . 3 
e 6 . 
a e e 


e. t . 3 
ye xiv HIGH COURT OF JUDICATURE, Boal [B.L R. 


e 
b (eee pondent that thero is no evidence on the record to prove saat either’ he himéelf or 
*. Suorr Norns Bismother, Jayadorga, or his materfal grand-fqthor, was in po ion of the property 
or Casrs. in dispute at any time within 12 years prior to the instijution “of this suit. W is 
cokes * also admitted “that the @fondants do not claim t8 holg under, Jgyadurga, the life- 
tenant. It is clear, therefore, that this case is governed by the late Falf Bench’ 
Ruling, in -tho cnse®%f Nabin Chandra ®Chitcherbuttf v Ishw8r Chandya Chucker- 


e'o butiy (1), whercb® it was exprosgly held that adverse possession against the Widow ® 
. ig also adverse to tbo reversioner. ”— Per Glover dhd Miger, JJ, Rat Kanai 
toe Roy Choydhry o.*Triloghan Chnckerbufty, Special Appeal, No. 8 of 1867.9 2th 
July 1868y Pa 
e ° ey, 
le e ° e 
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Mesne Prorrrs.—“ Another ground of special appeal is that th? Judge has 
awarded th® mesne profits‘on a wrong principle. 18 has, with reference te tho rents 
e ‘paid in kind, allowed an fMleged custona and added 50 per cent. at the end of each 
bd year, as a penalfy for Don payent. This appears te bo a very unusual, and at tho 
same time unfair, wethod of calculating “wasilat, on rents paid in money; a certain 
rato'of interest, viz. 12 per cent., is allowed, and only becausesthe rents are collected 
. in kind instead of in cash, the interest should be increased up to 50 percent, it is 
3 e “nofeasy to conceive. 

. If the special appellant be found entitled to wasilot, he should recover thom 
© in the usual way, and no difference should be made between wasilat paid in kind 
' 7 and wasilat paid in cosh. The value of both should be calenlated i in “specie, ana 
m ethe usnal rate of interest allowed.” —Per Glove „and Miter, JÌ, Srimati 
Raikiszori Dai v. Banamali Charan Maiti, Special Appeal, No. 32 of 1888, frem 

Midpaporo. 28th July 1868. 





e 
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ee Suir FoR Ysnvsuat—Act X. of*1859,—This was a case of enhancgment, not 
afftr notice, bnt by way of a suit fora kabuliat at onhanced fates, and by the 
bd judgment of the lower appellate Court, the plaintiff has been found not entitled 
® eto the rate of rent at which he sued for a kabuliat. That being eo, under the 
recent ruling of a Full Bench of this Court, his suit ought to have been dismissed, 
This is a-poMt not taken in the written grounds of appoal, but it is a point a0 obvious- 
ly arising in tho dase, that justice seems to reqnire that we should take it ourselves, 
© aħd we have, thorefore, suggested ‘For this reason the decision of the lower 
appellate Court is reversed with costs.—Per L. S. Jackson, J. I entirely concur. 
° It is very gue that this objection was aot takon in the Court below; bwè it is one 
hich can arise only when itis finally deternflnal as to what is the rate of rent 
at which the defendant’s tenure onghj to be assessed, Taking this fact into con- 
sideration, pnd sjso that®the objection is one which goes, to the very root of tho 
N suit, ns it? wag instituted by the plaintiff, the point is one whigh this Court is 
x bd corfpetgn? to tgke up at its own motion at tho time of the fipal dispgsal of the 
e case. Per Mitter, J., Hamid Alec tw Affecooddoon, Specigl Appoal, No, 197 of 
` 1868. 29th July 1868, à . of a 


. ° + 
° e ° (1) No. 460 of 1867, 29th f À pril 1868. ° 
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Acr VIII oy J859, s& 236 axp 237 —ATTACHAIENT. —The defendants in this 1868 
suit vere sirdars oÑ coolies. A decree was obtained against them by the plaintiff Sont Norri ° 
in respect of goods rppyfied wr. the coolies. It was proved that, by virtue of or Cagus. , 
custom,,a sirdar*of coolie# is entitled to have {fe waftes of coolies paid to him, 
so that he may dequct the gmounts due to bim by the respective coolics tor food 
eSuppligd by him t8.thompbut it wag not found thgt the coolies were hired On dho 
basis of ssuch cipon In execution of the detrae an order was made upon th® 
Officer of the Public® Workg Departmem,, in whose ompfoy the coolies were, 
attachfag all monies whieh are or may become payable toetho debjor, whethor on A 
their ow®\ personal account or on account of coolies over whom theyere sirdars. 
Peacock, C. J.p Wo are of opifion that the attachment cannot be maintaindd, "s 
Monies paygble eg the sirdary on acdòunt of the coolies, could not bo attached, g 
Nothing more could be attached than the money payable to the sirdars on their 
own personal account. . It is ether that,® according to ihe custom, tho contract 
. is not made with a sirdar to pay him s® much a month or fortnight, as the 
case may bẹ for providing Bo mony coolies, but that the, contragt is for wages R 
to the coolies themselves, which are payable to the sirdar, in order that he 
“ may deduct what is ue by the coolies to him. Even if the contract had beon 
entered into upon the basis of the custom found, the wages of the coolies did not e 
constitute a debt to the sirdars but debts to the coolies themselves, which, fgra 4 
certain purpose, might be paid inta the hands of the sirdar. We are of opinion 
that, unde the circumstances, Major Perkins was not indebted to the sirdars ; 
an® therefpre, that tho. wages of the coolies were not attachable under section 236 
of Act VIL. of 185m The doney was, however, attached ander section 237. The è 
finding does not bring the case within that section. There is no findigg that Major 
Perkins had any monies in his hands. Even if the fact had been found that Major 
Perkins¢iad been supplied by the Government with money for the purpose of a 
paying the exponses of Public Works qptrusted to his charge, such ®noney would * 
not, in oug opinion, fall within the Yrga “ deposit” within the ancaning of Mction 
237, If it ceuld do shown that any one or more of the coolies was or Svere indebted 
to the sirdara for sppplies furnished to them by the sirdars, the amoupt due from each . 
cooly to the sirdar, and for which he had a lian on such cooly’s wages, might'boe e 
attached. . Dut the amonnts so due from all the coolies constituting the gang could 
not be attached in the general way attempted by the attachment actually issned. It 
would be very mischievous, and would probably stop the supply of labor for 
Publice Works, if the whole of the wages éf tho coolies could be attached, dn e 
_ the manner proposed, in satisfaction of a decrec against their sirdar. This is borne 


out by therstatement of the cooly Indraban, which is forwarded with phe finding. | . . 
He says: “Wwe have left Major Parking’ service. It is three months since. We 
° 
« are now with Mr. Mann. Our pay was docrged. We have not got our pay. We a 
“have therefore left Major Rorking’ service.” By the woms “ onr pay was decreed,” 
we understand hjm to refer to the attachment of the coolio’s pay unger* the decreo ` s 
against Bgdal*Sigg. Per Sir Barnes Peatock, C. J., and Mitter, J. , Sgivgt v © . 
Gopal, Roterend from ghe Small Cause Coursof Darjeeling. lith July 1968. 7 4 
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MOHAMMEDAN Law—Invipnt Exeouron—‘ It is clear that, ifo ONA of 


* SHORT onus il infidel executor does not invalidate the will, and further, hat all the acts of 


. 


~ e dag, Special Appeal, No. 2126 of 1867.. 1st Angust 1868. ð 


og Cases. such an execuțpr, and his dealing with the prengrty Andgr the will, until 


removed and superseded ty the Civil Oourt, are goo@ and valil. Wo think ne 
-this i in itself is engugh to giyo an executor auc, an integest in the will as 
éotitles him to come into Court @ establish ite {ff it be disputoù, nnd’ that, is- all, 
that. has happened i in this case.e Fhe lower Courts hayo foung as a fact that the will 
is n good and genning instrument, and ¿b®t on the faco thereĝf, the Satendant is) not 
entitled ® the gertificate under Act XXVII. of 1860. ° `o 

e ‘itis not necessary in this case for us to say whethor, now-a-days, if an plication 
were made by a person interested in the will, to håve the infidel expcutor removed, 
and some other proper person nppotnted”in his plac’, tho application would be 
granted.” Per Phear ang Hobhouse, JJS Jehan, Khan v. C. K. Mandy, Special 
Appeal, No. 682 of 1868 „grom 24-Pergufinas. 20th July 1888. 


e ee —_e——__£.. 
i] i N Pi 
Onan Evmence—Proor or TITLE TO Lanp.—In a suit for recovery of posses- 
sion of land, the Moonsiff decreed the claim, relying upon the evidence of witnesses 
produced by the plaintiff. On appeal, the Principal Sudder Ameen dismissed the 
claim, holding “that mere oral evidence unsupported by any documentary evidence 
was not admissible to establish a man’s title to landed property.” Held, in spęgial 


eappeal, “ that it was infumbent upon the 3, Principal fodder Ameen to éxamine the 


value of the evidence before he reversed the Moonsiff’s decision. Oral evidences if 
beligved, may be as good for proving a man’s title to land as documentary evidence, 


°°, and the Principal Sudder Ameen is clearly wrong in rejecting the oral [evidence 
ə adduced by the plaintiff upon the grounds stated by him.” Case? remanded for 


retring—Per Baylef and Mitter, JJ, Durbane Fakeer v. Nobinchandrg+Mazum- 
° 
. ` . 

. 


COMITHANT BY Sessrons JODGE—INTERFERENOE or Hion Courr—Sxo. 435, 
CRIMINAL PROCEDURE CODE—CRO8BS-EXAMINATION.—“ If the Judge did, as the 
e&py of his order scems to make gut, censure the Joint Magistrate for not 
having examined the accused himself upon the matter of the charge, we think 
that he is yong on this point, for it fa, in our opinion, quite matteref discre- 
tion for the Magistrate himself to judge whefhes, during the enquiry before him, 
it is right and proper that the accused should be examined or not, and we agree 
with the learned ,CounseP who has appeared here on Pehajf of the accused, in the 
expression èf gpinion, that it is very undesirable that the accused should be examin- 
ed hy We" Maggsteaie under the pow8r, which he, no doubt, postosacg for that 
purpose, when the Magistrate is satisfied that the evidence aigluced by the prosecu- 
tion does not disclose any propor subject @f criminal chargeagainst kim.” o* Per hear 
and. Hobhouse, JJ., In the matter of Shama Sgngar Bifwas and Shftmachatan Bose, 
appeal from Eicipahore 4th August 1868 è o 
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DAMAGES ‘FoR Mazicreus PROSEOYTION. —}. S. Jackson, J.—It appears tome, + 1868 

that, in this caseythe docision of*the Court below must be reversed. Plaintiff ; Snonr Nore’ - 
brought his smit agninst*te defendant for damages, on tho allegation that the or Cages. , 
defendant had, oh the 28ri January 1866, made "befo the Magistrate a certain 
untrue and maliciogs statemgnt, in gongpauence gf which gplaintifi’s house was 

° seáreked, and his business interrupéed, and he in garious ways injured. This exit 


Was commenced on the sth March 1867. It Appears that, in‘the Court of fit eee 
ingtance, no evidence was giyen on the Je of the plaintiff, either ns to the ucts 
done * by the defendagt, or as to the qpnsequent damages” sultieg to the P 


plainti®\ but the defendant, it seems, was required to prove to the satisfaction of 
the Court that ghe charge which*he made was not false and malicious as alleged *e 
by the plaintiff ; Sin othcowwosds, with ut aey evidence on the side of the plaintiff, 
defendant was called upon to justify. Titis was a snit coming within the terms of 
section 1$ clause 2 of Act XIV. of 1059, which deglares that, “lo suite for 
damages for injury to the person and pétsonal property, or to the reputation, tho 
period of dhe year is provided, fom thg time the cause gf action arose.” Tho , bd 
alleged false statement mado by the defendant was dated more than ong year 
before the commencement of the suit, and upon the record there was nothing to 
show that any of the resulting damages which would constitute a cause of action a 
occurred within twelve months provious to -the suit. It appears to me thgt the 9 
plaintiff in this case was bound to prove the act of which he complained, and the ° 
resulting g¢lamage; and also to show that the suit had been brought within one year . 
frem the ime when the cause of action arose. We are Rot called upon in special 
appeal to express any opinie# upon the merits of the caso; but this at least may & . 
said, that it was unquestionably a case in which it was specially necessary that 
evidence of the facts should have beon givan before the Court, and subjecéed to 
the tesbof cross-examination. We have been referred to the caso of Obedul Hossein” * 
v. Golak Chandar (1), in which it wasgheld, that the plaintiff waf at liberty to* , 
sue witlgin one year from the deteymination of the charge made by, the defendant, 
I understand froh Mr. Justice Dwarkanath Mitter, who was one of the Juuges, ° 
before whom thag case was heard, that the circumstances of that gase differ materi- ° 
ally from those of the present. It is contended éo-day, that the plaintiff's cause qf e 
action aros® from the dato of his discharge. No doubt the proceedings in this 
criminal investigation appear to have péen most unusually and unguly prolonged. 
Even supposing that the defendant had been properly chargeable with the wholo ° 
annoyance arising out of these protracted Pigceedings, I think that it cannot bogaid, 
that the cause of action entitling the plaintiff to damages, could arise on the date 
in whiek the plaintiff was acquitted anf discharged. I think that, the plaintiff ° 
was too late, that the decision af the Court beléw must be sot aside, and tho spegjal 
appeal alfowod with costs. - 
Mitter, J.—I congr. & think-that the "decision cĦed (1) does nob apply to 
this case. That was a snit for damages for malicious prosgputton. In, the a 
present ecas? tpo prosecution itself waf the act of the Magistraté’ aI “only . 
wrongful act’ alleged against the defendamt was that he gave a certain informa- 
tion fo "the afagisttate, upon which® the Magistrate thought it necessary to, 
tako criminafe proceedings agnimst, the plaintiff. This caso, therefore, is clearly 
© 41) 8 W, R, 443, è 
° 
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1868 ; distinguishable from that cited by tho respondent, and "kis elain fis, accordingly, 
‘a Snort Norgs barred by limitation. Iam also of opinion thft the plaintiff hgs given no evidence 
. oF Oases, to show that the information he complains of yg clr malicious or untrue.— 
~ Per L. S. Jackson and Arees JJ., Harinarayan Mħiti v. Adhya Ram Shi, 
Miscellancons Appeal, No. 857 gf 1868, om, Midnapore: R Angust 1868. 
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: Sro, 4, Acr Xie 1859—Anareuexr-@Cnanan oF Rent.“ Admitting thaġ frem 
. e 
: 1858 tho rent h not been paid at the @ld rates, but at the new “rates A nbate- 
self of 


'- ment, that wonld not, in our opinion, destroy the ryot’s titlé to avail 
seetion 4. From 1839 to 1858, it is proved that the ryot paid thg Same rent, and 
if that rent was from the year 185¢ thanged by” order of e Cival Coury in 
consequencespf n portion ofthe land having been losjeby diluvion, can itfaiply be said 
that the ryot’s rent has bedh, quoad his gandlord, altered ? Lhe words of section 4 
appear to us to refer to the rate of ront as well as to thp amount of rent, and where 

* a proportionate fmowat*of a tenant’s rent is remitted, in consequencfof a certain 
amount of land being lost, the-remaining rent. is still levigd at the same rate as 
before, and the ryot’s position is so far unchanged. It would be a monstrous injustice 
to fake away a ryot’s privilege of holding at mokururee rates, because diluvion 

os had rept away a part of his holding, and because he had got an abatement of his 

e rent in consequence,” —Per Loch and Glover, JJ, Rinzunnissa v. Tekun Jha 
Special Appeals, Nos. 189 and 790 of 1868, from Purncah. 13th Angust®i868. Z 

eo o 
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7 Lr@rratron—Acr XIV. or 1859, s. 11—Three of the heirs of one Hari 
° alia, deceased, sned the defendant, in 1865,%for possession of certain, prop@ty left 
e “him. ‘The dofondant gaised the defence thmt he hpe purchased thé@ same fram Hari 
. Mia in ¢s51, agd hag ever since been in possession. Both the lower Corfts gavo 
a de&ce for the plaintiff on the merits. On special appeal, the High Court (Bayley 

ba and Pundit, JJ.) «emanded the case to try the issue of limitation. e On remand, the 
® ewer appellate Court found “ that fie plaintiff, Tarai Bibi, had failed to remove 
the bar of limitation, and that Rupa and Niphai (two other of the plafitiffg) had 

not exceeded cir majority by throc years.” He, accordingly, decreed tho case, On 
special appeal, it was held, “ that the period of twelve ycars must be taken from the 
®can% of action; that the plea was that, andor the purchase made in 1851, the defend- 

ant obtained possession and-held adversely to the father of the two*plaintiffs; 

. that whothere limitation wonld bar Rupa and Niphqi dopended notenpon the ques- 
jion of whether three years of their majority hat 8r had not elapsed before the 

” institution of the suit, but whether limitation operated as a bar, twelve years having 
expired frem the cguse of®action, namely, ‘the purchase myd possession of the 

5 defendant in 85g; that is, if the plaintiffs father had been out of pgssession at the 
a Gime d hig death gor 2 poriod of twelve years, then the plaintiffs, Rpp? and Niphai, 
“would nof Bo entitled to the extra three ycars after thoir ipajority? But if the 
-fathor had dicd within that perid], the catculation wonldehave toge mahdg from 
the cause of action up to the period of his deathe and thon three yaffrs after Rupa 


e and Niphgi’s atisining their majority. Tho case mast go back for retrial under 
e a 


» 
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soction 11 of Act XIV. of aso, with r¢ference tọ the above remarks.”—Per Bayley #1868 
and Kemp, JJ., NanMobhammed v. Thakoor Bibi, Special Appeal, No. 2894 of 1867, Skora Noms * 
from Cachar. 18th Awgust 2868. i n or Cases. , 
ee + e 


. Tarar oe Casg. ° tymenes. — Bayley? T—Tre ia appellate Cour? yas 


= * directed fotry a singlegoint, whether plaintiff haderpved actual po&ession within the s $ 
12 years of snit. Th&plaintitt adduced testimony of witnesses: some Government 
survey*papers, mofngsil paivate papers and kabuliats, and a, decision, i in dg distraint er? 


case. Tig lower appellate Court makes these remarks: “Tho lower Court sets forth 
“with a declaration, that it would not rely on private, (mofussil) documents mfl ` 

‘f witnessos, in tryg the isgues,; perhaps it isin the right in saying so; for the} 

“ are“fot of fanch importance and are easily procured,” and again as to the Govern- 

ment survéy papers which came Trom the psoper custody, Jiz, of the Ofllector, the 

lower appellate Court says, “such entries of themselves are no evidence to the 

“mind of J gages with méfus#l expgrience, who are aware that it ig po hard matter . 
“to alter documents in the public archives,” In no part of if, judgment does the 
lower appellate Court%pecifically hold that any particular document is in itself” for 
any particular reason unworthy of belief or contradictory to the plaintifs allegation. ee 
It is with great reluctance that the High Court is obliged to remand this go g 
again fp the lower appellate Court, and to direct its attention to the distinct and . 
plain ordeg previously passed, viz., that the lower appellate Court should give its © 
opinion upon the evidence, oral or documentary, adduced by the plaintiff in this 

case, to proye his posgessionsthin 12 yeqrs of suit. This Court cannot.buat depro-e è 
cate the great waste of time and the troubles to suitors caused by the Jower appel- 
late Court not following the clear direction it received, and not adjudicating on the 
ovidencegpecording to the recognized rulgs of legal practice. 


Macpherson, J#-The lower appellate Ceurt has no right iq refuse” to consider ° e 
evidence thich is tendered to it for næ better cause than tho vague apd undefined 
reasons assigfed. ° The point to be determined was not whether documents d a 
certain class are ofgen forged, or witnesses of a certain class oftea tell lies: the ° 
question to be decided was, whether the particular documents and the individuale © 
‘witnesses relfed on, in this case, did prove, that which the parties alleged that they 
proved. If any of the documents teridcred were forged, or for any otherereason unre” 
liable, the Court would rightly refuse to act upon them ; but then the Court must say 
distinctly that it refuses to act upon them, an@must give its reasons for the rofugil e 
with referonte to these documents in particular, and not with reference to documents 
in genert? and so ås to the witnessgs. Onre-trying the case the lower apgpllate Court . 

< must give opdinarily definite reasèn for the conclusions it arrives at, and muat 
not deal on mere yague generalitics. Per Bayley and Macpherson, JJ., Chandra 
Madhab Roy v. KhemapanidDasi, Special Appeal, No. 3%43 of 1867, $on Dacca, 
14th pair: 1868. i e A oa ` 
e . i E e o o ‘a 
° < > ° ~ > 
SurteCobxrz Mix BYT Sirat Cause, Cofkrs.—Plglntif sued as auction-purchasor + 
to recover from*the defendants th® matched huts purchased by him, or their value. . 
The plaintif alleged, that he “yefit to break and bring away the hutepbut the ` eè 
. ° e . 


so ' | 
7 . 
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1868 defendants did not allow him to do, so, ande retained pasid, or a a ua 

"e Guonr Norra for the opinion of the High Court, held, that the suit, as laid, gd not appear ta full 

. oF Oases, within the coggizance of the Small Oause Court gt wis byonght for not allowing 

the plaintiff to remove thdfnats, in consequence of whith tho*phintiff sought to 

recoter the huts, r the valug. If th g hugs belonggd to the notes. and 
wewe in his Possession, and the plgintiff was pnb into pomessiog” of them hy thoe 

@fficers of the Coltrt, and the dofeftdant afterwards, without a@y right, tool posses- 

sion, and forcibly prevented the plaintif rom pulling then? down, he might be 

eee, liable tom action for damages. Nafhing of the sort, hotvovem was stated in the 

plaint.”—Per Peacock, C. J., and Mitter, J., Bobini Kant Ghose v. Moly Bharat 

é Nag, Reference from the Small Cause Court of Jesfore, 17th Augugt 1868. 
e 
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Arracefent OF LAND $Y WRITTEN Onper—Actewatioxn—ss. 235, 239, AND 240 
or Aor VIIL or 1859.—Where an attachment of land is made by written order 
. under section 235 of Act VII of 1839, the thie corflitions in sectiong239 must be 
fulfilled, viz.: (1) the written order must be read aloud at somo place on or adjacent 
to stich land, and (2) must be fixed up in some conspicuous prt of the Court-house, 
eee and (3) must be fixed up in the office of the Collector of the Zillu in which the land 
e is situated, in order to render any private alienation of the property attached, null 
+ and void under section 240.—Per Bayley and Macpherson, JJ., Indra Chandra Babu 
® v. The Agraand Masterman’s Bank, Regular Appeal, No. 145 of 186% from Raj- 
7 shaye. 17th August 1868. ei ° 
= e aa 27 ° 
Acr XIV, or 1859, 8. 1, 0. 2—TERESILDAR—SERYVANT.—~Plaintif sued to rota 
arregre of salary, &c., due by the defendant, who had employed him as a tehsildar 
e", or collector of rent, on a salary of Ra. 7, and a contingent allowance of 3.8 per 
e° mensem, HO was engaged under*a writen instrument by defendant, and gave a 
kabulft in exchange. ‘The question referred, ffr the opinion of tho High Court 
wag, whether*the suit was one to recover the wages of a servant to which clause 2, 
e section 1, Act XIV. of 1859 would apply, and that, consequently, that portion of 
e «tho claim which foll beyond one year, from the date of institution of the suit, was 
barred by lapse of time. The opinion of the Court was delivered as fellows: “It 
‘ppears to na that a tehsildar is not a serfant within the meaning of clause 2, sec- 
tion 1 of Act XIV. of 1859."—Per Peacock, C. J., and Miter, J, Aran Chandra 
e Mandal v. Ramanath Rakhit, Referençe from the Small Cause Court of Midnapore. 
` 17th August 1868. + 


G . ó , EE See . "e 
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2 e 
EvipEnox—ExaMIxation or WiryEsses—“ It was remarked by the Lords of the 
JudicialeCommittge of the Privy Council in a recént casep Surendra Nath Roy v. Hira- 


mani Barnfinidt), “it isthe great misfortune of Hindoo litigants that their cases often 


4 on æ fall§n fep Searlieg stages of litigation inb the hands of incompgteng advises, who, by- 
e the mixttre of falsehood with truth, dt by the suppression & abandonment of fact 
e in a true case, from some mistaken views of policy or diffiéulty, #entobftan eimpe- 
z diments to its guccesg from which the true stow, df revealed, wonld ayo boen freo ;” 
E ° () 1B. L, B. (P. U) 3 S 
. e e 
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and T may ada | that it is apother great misfortune of litigants in the mofussil in this 1868 
country, that the wjtmesses who are talled to provo the facta of the case aro not Snort Nonas . 

«properly examined ugh éhe Jncompetency of those who havo the management or CASES. | 
of the suits, antl that the Judges do not make ub for gat incompetency by them- 

selves examining thg witnesseg or exercisi a those powers for obtaining the truth 

e vith hidh they*pave cen entruged b y the lavgf procedure. If the Moonsif, én 

_ this care, failed in the due performance of his dwtysin that respect, it was no reas&n 

why the Principal S&dder Ameen shoulé gct upon evidence,’ which was not admis- 

sible,“or come to > conelusion upon the fgets without any evidogco aall Tho oe 4 

Principų Sudder Ameen had the power, if he thought it necessary, under 

section 355 of the Code of CiviPProcedure, to require,further evidence. Instendiof % 

doing s0, ho appéftrs to hawe determine thease merely upon conjecture, without 

any ‘evidence to warrant it............. Thercase is one of very small value, but that is 

no reasof why the same care un attentién should not Y bestowed upon it, as if it 

had been one of much greater value. It is þainful to see parties in these small suits 

driven to ayfpeal to the High? Cong for yatt of a proper Gisgharge of their duties “> S 

by the lower Courts. I do noj mean to say that in this caso, the decision, at which 

the Moonsiff and Ptincipal Budder Ameen have arrived, may not turn out to be 

correct, The complaint is that they have dealt with the case without proper evidegce e 

of the facts and without taking the proper means to make that evidence complete.” 9 

—Per. Peacock, ©. J., and Mitter, J., Ramgati v. Srimati Imitari Bann, Special ° 

Appeal, Np. 885 of 1868, from Chittagong. 20th August 1868. zi 
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Longation—Acr XIV. oF 1859, 8.11—A. sued to set aside a deed of sanle of 7 e 
certain immoveable property which she, claimed as the property o#her husband. è | 

The dea, of sale had been executdl by her husband’s mother dyring her hufband’s 
minority. Her hesband attained his majority more than 12 years after the deal of * 
sale, and died about a year afterwards, leaving her, A., a minor, A, alleged that she . 
had attained her majority within 3 years of thig suit. Held, the suit was barred, , 
“The objeet af settion 11 of Act XIV. of 1859 is clear that when legal disability 

has ceased, and an opportunity to su@ upon the cause of actionghas accrued, 

then no subsequent disqualification of such pergon or of any person claiming 

through him should be allowed to operate, | To extend tho period thus, as if is a 
admitted im this case that the plaintiffs husband had a full year to sue upon this 

cause of,action after attaining his majority, we think that the subsequent disqnali- g ry 
fication of the plaintiff herself cfungt bo allowef to extend the time.”—Per Bayley’ 
and Macpherson, JJ. Srimati Abhaya Durga v. Hari Krishna Gope, Special® œ 
Appeal, No. 2804 of 1867, from Tipperah. dat August 4368. 
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Cranny Byeact?, or EE, REEE PT JURISDITION.— 
Prisoner, a gomasta, took from ys, %mployers, bebween the 15th April and 30th * 
June, sums’ aggregating rupee 6Q0-2-3, for the purchase of woot, During that 


. . 
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> 1868 period he suppliod wood to the value of rupees 234-7-6, Suit tho iia eat 

e Sions Norre that most of that was to be’ set of against the balance at gebit of prisoner on 

on Cases, account of the year beforo; and that, as a fact, tho galim@f Gre-wood supplied from 
the advances of April toWane® was only rupees 34. @risone® Was charged with 
criminal breach of trust as s gorvant. oS defence was, thgt he had purchased 
woed,"and made advances on tat account This defonee wag shown" to bę false, e 


aoe æd the Joint M&gistrate conwic®d the prisoner and sontengod him to 15,month® 
rigorous imprisonment, ? 
7 ey Qn apptal, thee 5 udge*held, that thg prosecutor’s right t® sot ff a portion % the 


wood suppligd to an old balanco, was a question for a Civil Court, and f ‘criminal 

é charge could not bo decided by the result of any sich procedding. homero non- 
supply of the wood raised no presumpgion® of misappYprintion™ of the adyances, 
Seo Roscoe’, è Digost, page 429. TheJ nese ete Joint Magistrate’ a decision, 
and nequitted the prisonere 


The prosecutor applied to the High Court for a revigion of tho rocegdings under 
z . section 404, Crifhinad Procedure Code.” e T 


The judgment of the Court was delivered by Glover, J.—We think the view takon 

ee by, the Judge in this ense, is incorrect. He holds that, in this caso the prisoner has 
e mergly failed to account satisfactorily for sums received; and that this fnilure to 
* account does not establish a charge of embezzlement; and in support of his view, 
© he has quoted the case of a clerk on a Mail Coach Establishment reported jn Roscoe’s 
Digest, who, when charged with embezzlement for not entering jn account and 
«emitting to his employers money receivel for pass@&gers ani parcels, was held 

not to be guilty of embezzlement, but only of default of payment. If the prisoxfer 
regularly admits “the receipt of the money, the mero fact of not paying it over 


eo, is not a felony, it is only a matter of account.” . o 


e° Had the Jftge gonp a little further in Toscoo, ge would have fund these words . 
“In géncral the actof embezzlement cannot lee said to take place until gho party 


~ 
wh@has received the money, refuses to account for it, or falsely ackourtts for it” 


Tho facts in the present case are patent, The prisoner admit§ that he received ' 
‘money from the complainant to procure wood for the nse of the factoyy. He has 
not supplied wood, and he has attemptedefalsely to account for the expenditure of. 
° the money alin tó him, and the parties to whom, he says, he paid money, 
od from whom he purchased wood, deny the transaction, and itis not snid that 
* their evidenco is not worthy of credit, ©Under these cireninstances, the Tgfnt Magis- 
e trate convicted the prisoner of criminal breach of trust under the provjgions of 
*section 408 Sf the Penal Code, amd sentenced, htm to rigorous imprisonment for 
018 months. e 


The prisoner was in the employment of Messrs, Watson, as a gomasta, and 

e in that eapatiiy was entrnsted with sums of money aggregating rupees 600, between 
ge Wg 15th April end Both June 1867. Ho did®ot supply the wood, and whon enlled upon 
° to account, for th8 money, falsely stated that he had purchasoq* woods from various 
„ Parties, “hough it is proved that he had pot purchased nestètk from any of thom. 
* We think the finding of the Jrflge on the patogi law%s incorrecte ond that tho 
prisoner js guilfy of {criminal breach of trust. „We, therefore, revefae the order 
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f ofthe Judge and reatqre that passed by the Joint Magistrate upon tho prisoner.— 1868 - 
Per Loch and*Glover, J5, Watson v. Golab Khan, Qriminal Revisional Jurisdiction. 
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` Obsrs—Panriks E Arrman =“ This àppal; is on a question of costs aldhe, 
ig appears that Gov@nment*obtained ther, costs in the first Court, The opposito 
par® appealed, not waking the Government a respondent qhe @overnment aie 
has taken out exccntions to recover costs of the first Court, and ihe Judge has 
held, that the Government isenot entitled to recpver these costs, because “thers 
decree of the” fast Court, has been woverspd. As the Government are not made 
resf@nden®& in the appeal, they are most * unquestionably entitled to recover their 
costs im the first Court’—Per Kempeand E. Jackson, JJ, G&vernment v. 
Lalji Sahu, Miscellaneous Regular Append, No. 143 of 1868, from Tirhoot, 29nd « 
August 1868. ° . á a T 


Surt ror Dasragrs—Dxorzn.—This was a suit to recover damages for an injury š 
alleged by the plaintiff (respondent) to have been caused to his crops by the o 
dorendont (appellant) having wrongfully conveyed the waters from the Aheer (or ® 
regervoir of water) of Monza Amrapura, which belonged to the plaintiff, to m 
his own (deféndant’s) Moya Goordiha. The defendan® set up that a Pyne (gr 
Watercourse) after” flowing from Monza Baghi ran through Mouza Amrapura 
into Mouza Goordiha, the property belonging to the defendant, and fhat he had a 
tight to draw water from the said Pyne for purposes of irrigation, An Ameen wag, 
deputet to nike a local engniry. e ° 

ThetRrineipal” Sudder Ameen ynd. that it was clearly proved that there @vas no 
Pyne, eithersin Mouza Goordiha or in that of Amrapura, but that’ three separate 7 
Aheers existed in each of the three monzas, Baghi, Amrapurg, and Goordiha, . 
Those Aheers, i which waters accumulated during the rainy season, formed the e 
only meanwof irrigating the lands of the aforesaid mouzas ; and that the defendant 
had no right to interfere with the Ahér of Mouza Amrapura, or go convey ifs 
water, to irrigate his land; but plaintiff, as proprietor of Amrapura, was alone 
entitled to use the water of this Aheer. regard to the amount of damoges,e « 
the Princlyal Sudder Ameen held, that “the extent of the plaintiff’s injury should 
be onqpéred intp at the time of execution of the decree, and interest pllowed upon, è 
it from the date of institution of the snuit.” Off appeal, the Judge confirmed this, 
decision $f the lower Court. i 

Tho defendant apppalc& on thè merits, má on the Zround, ghat the amount of 
damages ought to have been fixed in the regular trial of the suit, gnsfead of bging m 
reservedgor Sottigment i in execution. The Sudgment of the Oour, was Ugiveysd by® 


. 


Peacock, C. D. —It4p clear that upon the findings there were separate Alwers, and ~ 
not ene cofitinyðus Pyne: „Tho ao of the lower appellate Court is affirmed ° 
with costs. o k pei . e °. 
. . ee l G- ° 
R e e ° 
e À . © 
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KN 1868 Á remark that in this case, as in some other recent cages, the lower Courts dosfot 
K asseas the damages themselves, but,leave thêm to be assessed in'gxdcution. This 
SHonr NOTES. ‘ Aan ; 
or Cases, is clearly wrong. There is no power given by th8 Code of Civil Procedure in gn 
* ordinary suit for damages to direct, the amount to besagsc&dd in execution, as there ° 
is with regard to mesne profs by section 197 of Act VUE of 1889.” There was an 
Ameen glepnted in this case, amd he might jast as wall havo assessed the damages 
Bie te as gn®Ameen in excgution of the d@cree, and the® additiondl expense would have o 
been saved. There was no grotin? of appeal upon this point@but I think iè right 5 
to notice it, in ordemthat the attention of afb lower Court may be drawn to this 
o irregularity Y®—Pêr Peacodk, C. J, ang Bitter, J, Muss? Botin Bibi v. fala 
Raypsoran Sing, Special Appeals, Nos. 628 and 428 of 1868, from Shahabad. 
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Ptsrratt0$.~Taaxstonrarion—Act X. oF 1859, s. 6.— There ig no exception 1868 * 
in the Limitatiin Act’ with regard to plaifitiffe*who are beyond sea, whother Suorr Nome” 
a Voeuntarily or inPoluntarijy, in consequence of transportation. It appears that oF Cases, 
* doring the plainti€’s abseace An imprisonment nfl in "gansportation, the defendant 
took possession of land which previously belonged to him as a tenant, and the 
landlord allowed the dgfendant tp hôld %s_ his tenant, Th% lasted for & ppsiod 
* sexcdding 12 yeats, „The plaintiff, on his retayn gfter that perféd seeks to turn the : . 
defendant out of ion, “and to reste his former holding ; = and the landlord is 
willing to allow hjm tado go. The tonant-defendant being anWwiljing ġo allow the Fa 
plaintif to return to the possession of the Fund, refuged to relinquish his holding; 
and, consequently, the plaintiff encs him and the landJord to recover the posscssfon. ®» 
The landlord does not Plapd ljmitation, bug the other defendant docs. It apponrs 
to % tha® the other defendant gained a right as against the plaintiff by adverse 
holding €or morg than 12 year8,and undas section 6 of Act X. of 185 he obtained 
_& right of occupancy as against the lawdlord. Under these circnmstances tho ( 
dofendantss appellants, are €ntitlg? to a taia The landlord algo is entitled to a Pome 
decree, because he has not turped the plaintiff out of possession. The decisions of 
both the lower Courts will be reversed, and a decrco given for tho defendants with 1 
costs in all the Courts for the tenant-defendant.’’—Per Peacock, C. J., and Mitter,J., ~Ne í 
Doman v. Sadunkoolah, Special Appeal from Chittagong. 14th August 1868, è 
z ee Se e 
s 
e 


e . 

Evmrxor, Reception ede —“ One great point of “contention between ti æ 

ies has been the reception in evidence of certain measurement chittas, or a 
certain chitta on which the plaintiff relied very much. The lower appellate 
Court goes not say distinctly whether on the whole evidence before it, it does ow e 
does not considemthe chittas to be genyine, bft merely in a vagu® and gencral? ẹ 
manne sdeclares” that it is not * safe to act on sach chittas, upon the General 
principle that they are not untrustworthy, because prepared by an Ameen whe has 
been bribed by oge or other of the parties interested. It may bq that sometimes . 
such chittas are worthless and untrue, because proparod by Amecns whohavg e 
been bribeds and itis quite proper that the Court before receiving and acting 
upon chittas, should seo whether the Particular chittas relied oneare genning. 
But the Court is bound to arrive at a conclusion upon the question of the 
genuineness of tho chittas, on a due consileration of all the evidence before ite °« 
and the Aart has no right, without distinctly deciding whether the particular 
chitta tgadered in evidence, is or is not proved | to be genuine, to decline to receive, . 
it for the more geaeral reason that*it may possibly be false ns the Amoen who, 
prepared it very likely was bribed. A chitta, „may be good evidence or it may not; 
but the Court must decidg distinetly whether it is oœ is not, aud should give its 
reasons for rejecting, if it does rejectit.’—Per Bayley and Macphergns’SJ., Thomas 
Oman v. Komar P Pramathanath Roy. ApplRation for Roview, No., 199 Yee, ine 
Special Appeal, No, gat of 1867, 15th Awgust 1868. 
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1868 Ñ Acr VIO, or 1859, s. 73—Appixa Rartiss.— ‘his snit owas orighally 
'e Storr Novus Drought by the plaintif, Tal Chaud Gupéa, against the “defendant, Guna 
on Qises. Ballabh Gupta, on the allegation that Guna Ballalpehad Hid to the plaiftift | 
certain talooks, but Lad got ptt him into posscžaiog. una, Ballabh stated, 
admitting tho sale, that ke had put the plaintiff in possession. Thereupon ono 
PaslpiafSchan potitio&icd tho Court, stating’ that the plpinfifts vendor, Gum 
, i BAllabh, was not®tho sole owpes of this talook, but that Cona Ballabif ande À 
Pran Ballabh were joint owners as heirs ofgtheir deceased fatMer, and the petitioner 
` had purchased grom Prgn Ballabh all’his right, titfe, apd ingerest, Thereupon 
Padmalochan was made a dofendant inthe guit, and tho character of the amit was 
alfogether changed. Tho Court proceeded to ingestigate the title of thé plaintiff 
through Guna Ballabh and that of the pew dofendant. quhe Mapubiff, ag well as 
the Principal Sudder Ameen, in appeal, Found that Guna Ballabh Mad béwe.for 
years in potsession of the property, agd by sonfo disposition of thoe paternal 
property made by the father, Guna Bellabb had remained in possession, and was 
a entitled to soll tye property. Padmaloshan appgals sjæcinlly. . 

“ The first observation the Court has fo make, is that it was irregular in this 
suit to make Padmalochan a defendant, and thereby to mise issues altogether 
he diĝerent from those arising in the suit as originally framod. Section 73 of the 

e Civil Procedure Code enables the Court to bring in as parties to tho suit any 

> persons whose rights appear to be involved, and who may be affected by the result 

® of the suit. It does not enable parties who are not likely to bo affected by the result 

to come in, and raise a new questions which do not properly arise. As the 

. Parties, however, have acquiesced in, the irreguPujty, ang the suit has gous to 

trial on the issues between Padmalochan and tho plaintiff, the Court does wt 

think it necessary to quash the proceedinga—Per L. S. Jackson and Glover, JJ. 

°“.Padmalochan Sen v. Lal Chand Gupta, Epecial Appeal, No. 3103 of 1867, from 
s? Syliet: 20tiP August 1868, . i 
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° è Barn—s 212, or Ozmunatn PRocrpure Cope—(Acr XXV. or 1861).—The 
accused in a.case of dacoity and assault were discharged by the Join? Magistrate 
of Gya for Want of evidence. At the same time he ordered them to give security 
to the amount of Ra. 250, to appear before him any time within the next six months, 

© wien their presence might be require The Judge referred the question of tho 
legality of the order to the High Court. The judgment of the High Cofrt was deli- 

> evered by Giæer, J.—I think that tho Joint Magistgatc was not jasthied in dmanding 
e bhil in this case. The accused, after a lengtheffed*enquiry, woro tisch by the 
Joint Magistrate, he boing of opinjon, and after hearing the witnesses for the 
defence, that the agsault wês not proved; and that in awy cage, thore had been no 
dagpity, as fileged. Section 212 of the Criminal Procedure Codo apthorizes Magis- 

i 2 trate, inggertain gases, to demand bail fon accused persons, bat phis vofgrs solely 
to enseg “where further enquiry is pending, and the accesed have not been dis- 

_* charged. In the present case, after hearg all the evidoc the ointe Magistrate 
° arrived at thoyconclusion that there was no gigfivient*proof agaig&St the accused ; 
e no {rune enquiry is pending ; but they haye boon ealled upon to givo’ security for 
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thoi attondante, when PAuired, in cage, as the Joint Magistrate puts it, any other £ 


evidence should turn up. From the nature of the daso, ns detailed in the Joint 


a Micistrate’s deciston, it ésgbsolntoly impossible that any farther evidence should °F Oases. 


“turn up,” and the ought not to hate begn unnecessarily harassed. I 
would quash the order calling upon these mon for segurity. —Per Loch and Glover, JJ., 
e Ramlal Towari*y. Swpharam, <Roferente fqn” “the, Sessions Judge %f Gya 
esth ptember 186 Se 
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e 
Act tay. OF 1861, 3. 62-eNuisange—Ossrrvcrion.—This wasa reference byy 
the Officiating Swssious Jgdge of Nndden,, The facta of the case were as follows : 
‘fife AscMtant Magistrate of Kooshten tedived petitions from certain inhabitants 
“of the district, who complained that the defendant, Gola Darbesh, had made a tank 
in the bed of a Khal, by throwing two bands across it; and thus obstructed the 
passage ofewater in the raifly seagon, causing thereby injyy to the drainage of the 
country. The Assistant Magigtrate held an enugniry, and fonnd that the tank had 
existed in that sta& for about six years, but stated that “five years of a manifest 
act of trespass on a navigable channel could give the defondant no possible Weht 
to continue the trespass.” He, accordingly, directed the defendant, under sectjon 62 
of Act XXV. of 1861, to degtroy the bunds. 
The Sessions Judge of Nuddea considered this order of the Assistant Magistrate © 
illegal, fog the following reasons : e 
4“ Ist—As the bifnds hive been in exfstence for six years, the case ought to havo 
more properly fallon under Chapter XX. of Act XXV. of 1861. ¢ 
“2nd.—It appears to this Court that the order of the Assistant Magistrate fn thisss, 
case hat beer somewhat summary. the specjal grounds of public inconvenionco, 


HORT Nowa 


and dagger to pablic health doenot, fy the Assistant Magistrate’ g own showing, s 
appear t® have begn so ominent as to 7 justify his passing so peremptory an ord If a” 


the bunds (which appear to have been in existence for six years, by tho Assistant 
Magistrate’s own*showing) had to be removed as being a local nuisance, the pro- 
prictor ought, at least, to have had the benefit of the provisions of Chapter XE 
of Act XXV., 1861.” ` . 


2 
The opinion of the High Court was delivered by 


Jaoxsox, J J.—This is a reference mado by the Sessions Judge of Nudden, asking @ 
the Court fp got aside an order of the Assistant Magistrate of Kooshtea, dated the 
30th Jype 1868, passed under fection 62, Act XXV. of 1861, bygvhich he has 
ordered the ownersof a certain tapkein the dry bgd of a river to destroy the banks’ 
of that tafik, on tho ground that they aro an obstruction to the public in their lawful” 
enjoyment of the river in {pe rainy season; and that èy stopping th the gater, the 
bunds interfero with’ tho drainage of the country, and affect per fcalth oE the 
villagers in tle “surronnding places, and tom to i injure the crops and lea thowaluce’ 
of land. This order" gas been passed speciglly under section 62 “of thostrocadure * 
Code, Wy aro pf ophion that the sectign does nobauthorize any such order. The , 
section ‘nllows he Magtstrfte to ajredt & person to abstain from a cerinin act, or to 
take certain® order with certain property in his possession or under his mayagement, 

s i e e A 
e kd 


A4 


ta 


t 
186& 


4 
í . 
HIGH COURT OF JUDICATURE, a [B. I, R. 


under certain circumstances, But, in this case, tho Jens Piogistrais® has 


æ ont Norges ordered the owner of the tank, in*effect, to pr his*tank, *At the same time, 
oF OASES. 


in his decision, after hearing the evidence i in the case, le fuds that this tank, i8 its 
present state, ha been in exjstence for more than sif Fea 3 We age of opinion, under” 
such circumstances, that section 62 of the Criminal Proceduro Act does not 
authorise a Magistre to pants summ@iry orders which the Asystant Magistrate - 
of * Rocshtes has pa@msed ; and we, therefore, reverse those “order, and direc? thag”? 


the injunction issued „by him te withdrayn.—Per Z> Jack¥n and Hobhofise, JJ., 
é Queen v, Rheiich Golam Darbesh, Refer8nce from the posnog, 3 Judge of Nẹidea. 
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ABATEMENT OF RENT—#A og &. of 1859, 8. 28—Jurisdiciion of Civil 
Souri.| A obtained from B a putni lease, whereby it was agreed that 
A should preptre ae hastabud (rent roll) ; that ifit should®ppear that 
there was an deficiency in the jumma stated in the potta, ihe correct 
jumma should be ascertained ffs therein provided ; and that the rent 

ould be made®up tg A by, Be and B should ye eper @ proportionate , 
amount of the consideration*money. A sue for an abatement 
of rent, for a refifhd of rent paid in excess, and for a proportionate 
refund of the consideration-money. Held, the suit was nota suit ` 
for abatement of rent within section 28 of Act X. of 1859, and he . 
Civil Court had jurisdiction to try the different questions 'toggřher e 
in the same suit. ° 

Rasa Niman Sina v. Annana Prasap Moorenyaz... F. B. 0 98 


—2___ ————- Jurisdiction of Revenue Courts——Act X. of 
bi 01869, s. 23, cl. S, A granted a putni to B te which a certain mehal 
appertaiwed Government, to which the fhehal belonged, iff . 
„reversion upon an ijara held by A, sold it to O. Held, that P eia 
entitled to abatement of rent from A, and that a suit for abatement, 
under the circumstances, was cognizable by the Revenue Court? -, 
©  Semble—Where there if no specification in the original contract 2N 
the amount of rent p ele pr the‘portion of land for #hich abate- * 
*, ment{s claimed, suc a sum ought to be deducted from the®whole 
* rent ag would bear to Gil wholevent thesame proportiowas the annual 
villue of the portion of the Jand which has diser pores bears to the 
annual value of the land originally leased. 
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ACT—1841—I—Act XXIII. o of “1861, €. 14—Pre-emplion.]® Bection 14° - 
eof Ac? XXTIT. of 1861 A not applicable. to permanently settlède 
"estates in Sylhet, nor to estates in any ao of Bengal, unless 
extended there 

When propefty i is sold by public auction at a sal@ in M@ecution of n 

decree, and the neighbour ogpartner lias the same iy to 

o biti {gr the property as other pace present in Courg, th pre-® 
emption dges not apply. 
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———_——-,, 8. 243—Act XXIII. of 1861, s. 11—Appeal. pe 

. appeal lies fm an order passed undes section, 248 of Act ro ve 

+ 1869, postponing the sale of thé property atigehed, in order to 
entble the ve ent-debtor to raise the amount of the decree * 





against him. ‘ackson, J., dissenting). 
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eK Amnama— Cogenant te Renew Regisiratio A, 
a zemifydar, gatered into negotiationsgith Gevernment, for settlement 
of certainglands. Pendi 
granted hik an ahulnama 


whatever term ofe settlement 


tiations with A were broken o; 


Xprnar. ' 


ry 
wae” 


the seétigment, A 


“we 

Pago 

F. B.` for 
id A.C. 17 t 
let to B, anā . 


mo year, and covenanted therein that 

@might obtain fromeGovernment, he 

would gtan{ fo B a potta for thgscorrespondhhg tern® Tfle nego- é 
rad and Government settled with C, 


Son condition that he whould gbide by the above amulnama. Helt, s 
C wisgbound by the coyenantto renew; the amulnamae did ndt 
cistered. 
nagap CuUnonn v. Ramsyrpar Kor ge A.C. 7 
Sui O Enhatee—Excess Sands—Trespasser.] A, 

the holder of an independent is#emrari tenure lying in B's zemindary, 
lats it to C, whos under covers of his lease encroaches upon the 
that there was no *ifiplied contract of ° 
tenancy between Cand B, and B could not sue C for rent on accqunt 
of the excéss lands. 


Cd 


JAYANABAYAN Sincu v. MATILAL JHA w A. Ç 210. 
mone T S aoe wee oo Ay. ly 
See Uraxcnowxr TENURE. ® 
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See, EXECUTION OF DECREE. 
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& e 2 
R, 8. 28 a SO aae e F B. “9 
© See ABATBMENT ore RENT, N . 
ts 
cLe3 e oo .C. 81o 
o ° See ABATEMENT or Rent. . . 
oe 27.. on. ; A.C. 175 °” 
See’ JURISDICTION. p Ee 
ce S a a AC. 56 
See Execution Sams. TER e 
—— „83. 65—Recording New Issue.] A sued B for 


require to be 


RADEKA 


zêmindary lands. Hel, 





> enhancement of rent at a rate specified; but at the trial, failing to 


ed¢he former rate had been, until the last day of hearing, gfter both 


‘ove that proper notice had beew served upon B, he claimed onf} © 


t at the rate formerly paid. No issue was recorded as to what 


parties and several of the witnesses Rad been examined In respect ° » 


of the issues originallf recorded; and the Collector without adjourn? e 
ing the case for trial upon such,issue, having examined two wit- 
nesses who rem 


mow isse. 


held $ moiety of*an esatg. C, a ryot, paying rent to both, sold his 
terfare to D, who also obfained a farming lease of B's *share àn the 


ed forexamination, gave judgment in tife cage. 
Held, tha? under section 65 of Act X. of 1859, the caf ought to 
havg Been aopumen, and a congenient day fixed for @ialgıpon the Am 


age remanded accordingly. 


Saran MANDAL v. JapuxaTH GHOSE 
he, KA 77—Intgrvetion.] Ae and B, putnidars, ench e 


ae va c. fio - 


. A \ | 
bie GENERAL INDEX. : è . 


‘ 
of ee Page 
> putni. A sued C for the whole rént of the, estate. Held, that D 
"was entitled, as B’s lessee, to be made a party to the sujt under 0 
A section 77 of Apt 2%. of 1859. i og 4 . ° 
Jumarat Mannan ẹ Nifganrt SIRCAR o? of A, O0 74 


ACT—1859—X.,088. 86, 105, &.109 . ce gee mg ALO 177 
° See Juntébrorips. © en Ce sige 


@ e 
p 88105 a get o ee p ANG ob oe 
See Execugton Savy. PS : 


Se ae eee aaan Or On -40 
_ ee $ °. . 


BEADING. ` ° ° 


—; e, s l, 06 To, “teen A. O. 1, 10, 19 25 
e . See Survey Awan. See Thanration. mc 
p On l2 n SR O PAL O. 25, 34 Liebe 
Sge Lrurarioy See Barnacis. . > . 
— s. 10 .@ PA Peed Sato? Ae we AO. 76 
See LIMITATION. . : 


e oS. Ig $.” ze A AA e wee A. a 34 
See LIMITATION. ” 


~ 8. 20—Aoi VIII. of 1859, s. 207—Ezccution of 
of Deerees—Practice.| A joint decree for damages was obtained by 
several plaintiffs in the Court of the Principal Sudder Ameen of 
e Patna, in 1864, ond was kept alive by endeavours to execute it till. 
e 1861, On the 16th June, 1861, the Court passed tm order modify- 
ing the costs of the original decree, but this order was reversed on® 
appeal, on the 19th August 1862. Bome of the plaintiffs having, ° 
died in the meantime, an application was made of fhe 29th July, 
á 1863, and an order was passed therech on the 26th May, 1864, r 
` whereby the present decree-holders were substituted for the deceased 
_ _. plaintiffs. A new Principal Sudder Améen was appointed on the 
o“.10th December, 1864, and he reverses thet order, and required from » 
ethe present edecree-holders a certificate of heirship, which, thby 
° obtaingd on the 16tle September, 1865.° On the 20th of thee same „e 
month, an ogder for execution was made by the Principal Sudder e 
Ameen, but it was reversed by the Judge on appeal, on the ground 
5 that the order of the 26th May, 1864, was not a Tagore ii within 
the meaning of section 20 of Act XIV, of 1859; and, thefefore, 
® the application for execution was too late. , 
Held, that execution might have been obtained under section 20? 
of Act VIL. of 1859, by the survivors of the original decree-holders, 
° for the benefit of all parties interested in it. 
The order of the lower Appellate Court was reversed. 
° © ° Trsa SINGH v. RAJNARAYAN Senay... A we A uy 62 


XXXIL aes aes ya “a ive vw OCC. 41 

eer Se@ INTEREST Act. 4 a’ j 

——w—-1860—XLV. See Penan Cons. j : . 

1861—XXI0.,88. ő, 6, & 7 tae A OS 
Ses Arppau. ® : . «6 
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ae ee 8. 11 wee vue ` oe a å. C. $38, 146 
e . ge Mysxe Prorits. See Brower FOR POSSESSION. a e 
E are s 2. ie yas a., F.B. 7 
See Acr VIII. or 1859, s. 248. of e ew, 
is, dye “ne Ga, ASC 106 
e 
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ee et ees 
See AGr I.*or 1841. 
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: ' ! GENERAL INDEX. vs 
%, ` 5 eug . Pogo « wf . 
ACT—1861—XXIIL,*s. 37 | tie adel gu? See . ete REL TEE 2, 
8 Seq AppBa. 
V, SA Gemman Procepyra Cops.4% « . 
1862—X., SCHEDULE A, Arr. 43... ar . F.B. 66 
e SeeeGomasre’s Sungudy e . 
e e 
TLS AD le Oot oe g oe O. Ch 0818 
. _ See EVIDENCE. ° o . ° 
1864—XVI1.. s. 13 ... eo! ss t. A. O. 37, 192 
Sag Eyoskon. See REGISTRATION. bd é -ia z 
Se REVI s 9 a a Si ee ee, Oa ee F 
`a See MORTGAG See SMALI Causes Counr Act.® . 
18652m% y pee Cae os oe ee o 0.0. 3, °19° 
æ e@ See Jorignidrion., Se@ ADAINISTRATION, ; 
XI, GO ee e ac ee, a Aa 43, 9I 
See AwarD. See ALthenarive Reiger. 
XIE ee wee Nites a aes ates Oe O 
© See OFFENE UPON THR Hian Seas. e o œ z 
3 8 B o we . oes toe we OD Cr, 37 
See TRREGULAR DEPOSITION. 
XX., 8 12 un Ge m u ae A O Me 
See PLEADER. pes p 
--1866—IV. (B. ©.), 8. 26—Penal Code, s. 116. Police . 
Magistrate has power*to convict summarily, under Act IV. of 1866 ° 
B.*C.), s. 26, for an offence punishable under s. 116 of the 
$ enal Code. Ps 
Tue QUEEN v.flannus KRAN ... se vie we O. CŒ. 89 . 
VI. (B. CO)... ii ry, Sed vs g O. Cr. 41 
See CaRTIOBARI. 5 ‘ 
eee Ns <a, ae ey gems Lege a Wik. <i SACRE: e 2 
° See REGISTRATION. è Pa 2 £ 
— nt, ss. 49, 82,93, & 0. 0. Nooo B88” 
$ 7 §ee Rerusar to RraIrsTRR. ° . a 
—~—______——, ss. 60 & 100 es aus as w ALO 14 
See Camputsorny REGISTRATION. . , 
—, 8 82 ae eee OL 8 
° See CAUR oF Action. 
p8 08 oe cue ae cae, ote A AO 
` See AgsiGnen oF A BonD. 
1867—X XIV. ... vai ida O. 0. 8,6 I9 e 


> See JUBIDICTION. See Soxrmisrearton. 
ACTION, CAUSE OF. See Causzyor ——. 


. (d 
ADMINISTRATION, LETBERS OF- Administrator General's Act ° ° 


(ÆXIV. of 1867 )—Succession Act.] A British subject died intestate,  * 
leaving proneriy within the jurisdiction of the High Courț for the 
N. W. Provinees aad of the High Court at Fett iam. General 
Letters of Administration were granted by the High ye for the 
N, We Eora to the Administhtor-General of Bengal, who wag® 
nd then fare that the deceased left prope within theGfurik- 
dicfion of the High Court at Fort William. On iscovering that the 

e deceasedshad left property withi# the jurjgdiction of the latter Court, . 
the Adfpinistrator-Genengl applied to that Court for General Letters 
of Administration, which were granted by the Court, off condition 

e 


! \ 
fyi GENERAL INDEX. ' , “3 
e be R $ P i é e “Page 
that he would apply to have the Lettebs of Admirfstration granted 
by the High Oourt for the N. W. Provinées re-called. 5 * 8 

The High Cayrt at Fort Wiltiam has poy, go°grant to the Ad- ° 
ninistrator-General Lotters of ‘Administrasah which skal} operate 
throug bon the whole Of the Presidency of Bengal. 

N THs Gogps or NacHTERLƏIN® ..% n %., O40. 19 


ADMINISTRATQR-GBNERA® . % nS ® 0.0% 3,° 
? See Junispicriom ° s f . 
ADMISSION ast” seus te eee wee ee e AL 0.92188 
` e Seg Warrgex STATEMERT. e. °? 
ADOPTION OF AN ONLY SON ae ave we À. g 221 
. Nee Hrxpu Law. ° 


“ADOPTION BY WIDOW without Authagity frog Fysband@.” P.O. 1 
See Hindu Law. a ae o & 

ALIENATION o.oo gga AG 170 
See JaGHize $ 


ALTERNATIVE RBLEF—Jurisdichon—Act XI. of 1866. 8. 6.] In 
a a suit by A gakiyg pat B might bè grieved to ffl up an excavagion 
or to pay him Rs. 25 as damages for the same, it appeared that there 
- was no ground for the first relief sought. Hed&, the suit Was cogni- 
zable by the Court of Small Causes. 
of e Narna Komar Banansre v. Isman Coanpra Bangrses A. C. 91 
e AMENDING PLAINT eux has sis ses a A. 0, 78 
. See PRH-EMPTION. A 
AMULNAMA ... ies = me wee is ias A.& 7 
See Act X. or 1859. oe A 
ANCESTRAL DEBT $. o eo uy e ewe ÅO. 201 
7 See REVERSIONER. e 
ANSWERS TO POLICE CONSTABLE .. e oe 0.O. 15 
eaS See EvwEnca, 
"APPEAL Gea ats r l ote, Me ean — ee on. W BAT 
°° Se Lurzans Parent or 1865. ee Act VIL. pr 1869, | 
° 8. 243. ‘ 


See Cnimiuxat ProcapurE Copa, s. 411. 
———, PETITION OF—Insolgent Act, $. m] A Cothmissioner has 
e © no power, under section 73 of the Insolvent Act, to extend the tipe, 
x for presenting a petition of appeal from an order of the Insolvent 
Court. . ; 


Is ge Quoram Rasut Kuan iss Sai ii O. 0. J30 


«e -———, RIGHT OF e sai EN sie A.C. 186 
See JURISDIOTION. r 


~ 
——, TIME FOR— Privy Council Rules.] The High Court has na, 
e © power to “allow an ppeal to Mer Majesty $ Council, when the 
petition is not presented within six calendar* months from the date 
of the decree complained of. é 
When th® six monthse expired during the Durgp Puja vacation, 
and the ePetitién of appeal was presented on the t day the 
msm Court regumed its sittings,— Held, T ai the petition was toe Jate, 
@ an coulg not be given to appeal. sa ° 
Tamvaco v. SKINNER e.. wits we @ oe OC. 39 
-e —~—— Talabana— Failure ta, Deposite-Act XXTII. op 186l% s8.¢, , o 
6, 7, and 87.] A filed a memorandum of ap egl, but*fuiled to dgposit 
the sum req@ired*to defray the cost o uing the usual notice 
e 


e 
. . . 
e 
e . 


e , f GENERAL INDEX. 
CEA" "ee 


. e 
onthe re&pondeht. Whe the case came on for hearing, it was 


è found thit,,in cgnsequence of A's failure to deposit, no notice 


had been served a respondefit; and the Jefige, dismissed 
the appeal &ndersectidn 6 of Act X RIL gf 1861. Within 30 
days after this, A presented a petition ie dark the reasgns of his 
default, aad fraying that, on phynfent of fhe Talabana, the appeal 


Page” 


emight be mstoréd to its place; but the Budge, °withoug considering®* 


° @A’s petition, whioh Was o 


the reasons which A ,had given in his pftition, disallowed his prayer. 
Held, that No appeal lay frone the erder of me mage rejecting 
i the nature of an application for & rgview 

gf judgment. *Held also, that sec®n 37 of Act XXII. of 1861 
dags not apply to cases where the subject which is being dealt with 


by the Court, is not th® actual eppeal itself and cannot, therefore, * 


be rightlystreated as gtanding in gn analogous position to that of 


the oviginal suit itself; and furthér that the same section has not the 


effect of making sectiog 7 of the same Act appéicable to caseg where 
the Appellate Court has‘passed aff order under gections 5 and 6, dis- 
missing the appeal. ° 

Ss eae he wore “powers”. ig section 37 of Act ‘ge of 
1861 is not synonymous with, and does ho? c8mprehend, 
“jurisdiction.” 


° 
Karieeana Coarpra v. Harmar Caucnensurry A. oy 165 


See SERVICE TENURES. = 


ARREST OF JUDGMENT ne “as #2 ve ae O, Cr, 


à See Evipxnon, 


ARREST QF PARDANASHIN WOMEN IN EXEOUTION OF DE- 


CREE— Act, VIII, ef 1859, 8.21.) Pardanashf women, or women 
who, ‘according to ‘the usage Bf the country, ought not to be 
compelled to appear in public, are not exempt from arres¢ in exe- 


cution of a decree. 4 
Tus Manapant of Burgway v. Semarr BARADA BUNDARI 
*Dysr è P ay) s6 


ASSIGNEE ÔF A BOND—Summary Application—Rtgistration Ad.) 


Aesummary application, uflder section 53 of Act . ofel 866, by 
the afsignee of a bond, cannot be entertained. * 
Gavę Momax Das v. Raweur Mazoompar aw AC 


ATTACHMENT _... at .. 0.0. 


e See EXECUTION-CREDITOR. See VALIDITY or ——. 


ATTEMPT AT RAPE—Punishme&t— Commutation of Sentencg—Penal 


Code, ss. 59, 876, and 5611.) A was convicted of an attempt to 


“commit rape, and was sentenced by the Judge to rigorous imprison- 


ment for 7 years, which he commute, under section 59 of the Penal ° 
Ooge, to tr ortation for the same term. Held that, under sections 
346 and ill of the Penal Code, F sentence to imprisonment for the 
offence committed could ‘nay be for a loħger term*than 6 years, and 
gugh sentence could not Se commuted, under section 596, to transpor- 
tation for a longer term. . 

TER Quran y Jossan MeRIAM PE aes we? A Cr. 


ATTORNEY, Striking an — off the Rolls —Misconduct— Flas Recital , 


ing. Deed.] Where an Attorney Bnowingly prepares a oon¥eyance 
containing wifyrue recitals of the gransaction between*the Mirties 
thereto, and aégtests the deed, and a receipt for consideration-money 


e whith, t@ his eho odae, wag nevtr paid, af intended to be paid, the 


production of such a docament to the Court is suffigient ground for 
callifg upon the Attorngy gor an explanation of his conduct. But 
. . e 
i e 
e e 


ARREARS OF REVENUE... e ua A 95 œ~ 


15 ° 
e 


42 


19 o 


. 


\ 
viii GENERAL INDEX. ' r . 
uen oo '' do ae ; 
if such explanation be giwen, ‘supported by evidelice to* the effect 
that there was no fraudulent intent, and if no fragduleyt tse of the & 
deed has, jn Met, been made 6r annu nor ang injury caused . 
thereby, it is not suffigient round for striking the Attowhey off the ' 
Rolls of the Court. D 

Sembie—The High Cofrt in Cawutta is not*nuthorisdd jn atrilsin, 


sean Attorney gff the Rolls when such a stef would bt beganctionede ° 


© by the practice of the Coar in England. £ . š 
In THE MATEER OF Avevstyse Stewart ea’ P. © 56 
AUCTION BALB. ge Purcnaspr AT —. ._ ma 


AWARD—Act XI. of 1866, s. 6—Aot VIII. of 1859, 8. 327.] Whgh 
» e a matte® has been referred to arbitrationerithout the interventfon 
° © of any Court, a Small Canse Court ig the Mofugsil has grfsdiction 
to entertsin an application under section 327 bf Act VIII. of 3859.00 
to file the award, provided it relates to a debt pot exceeding the 
amount cognizable by such Court,eand thas the defendant resides 
within its jurisdictiof. 3 . 
Erans PARAMANIK v. BOJATTOLLAH Suriny.... we 4.0, 43 
© —————Iniest ufter Date of Submission’—Costs of Reference®-Act 
PII. of 1859, ss. 312—322,.] Where all eatters in differente 
. between the parties in the suit were referred to arbitrdtion under an 
ef order of Court, eld, that the arbitrators had power to award 
® interest after the date of the submission, and todeal with the costs of 
. ‘the reference and award. 


s MOHANLAL n. NATEHURAM sas E E e 0.0. 144 
H See BURYBY ÅWARD. . 

BAIL, Power of Sessions Court to Admit io me -e ee “ALT. °T 

- See CRIMINAL ProcepureeCons, ss. 417, 484,°% 486.+ S 

BAILEES .... x a T as » OC. 68 


è See Non-paLIvaRY or Goons. 
-` BAIRAGIS—Right to Property—Linjtatien Act (XIV.of 1859), 8. & 
P cl, 12.] A Hindu becoming % Bairagi, if he chooses to retajn posses- 
a sign of, or to assert his right to, pfopertp to which he ie entitlege 
a. may be dging dh act which is morally wtong, but in which he wall 
sot be restrained by the Courta. ree 
A became a Bairagi, and went ona pilgrimage. He alleged that 
before his dé aris made over his property to B? on the condi- 
e ¢ tion thatit should revert to him on his return. B sold it tg G. 
Upon his return after several years, A claimed the property from 
e ©, who wfnsed to give up possession. D purchased A’s rights, 
and then sued the widow of O to obtain possession. She denied, 
that the property was made over to B upon trust for A on his 
* © “retum, and contended that the eait was barred under clause 12 of 
section 1 of Act XIV. of 1869. The lower Appellate Court ®eld 
that it yas not barred, on the groynd that B's possessiom was net 
e ° adverse. On spect appeal, the case wag fomanded, thet it might. 
e ° befound whether B had been in possession in trust for A,*or 
adversely to him for more than 12 years. 
Jacênnara Parov, BIDYANAND E gag oe A 114 


BENAMI MOBTGAGE—Diselosure Peis ged Owner—Nong Verifi- 
eA, *etion gf Plaint.] Ina suit for pAseasion after foreclosure, defeng- 
2 atts ged That O (and not A apd B, the plaintiffs) yens the actual 
morégacee. This was denied b and B, who obtained a decree. 

« Ina subsequent suit, brought by the rgpresentatife? of Æ and By e 
for mesne Profits, they, in conjunction wifheC, alleged that.0 was 


the real moftgagée, and C was made a cqsplpintiff, but he did not 
e 
© e . e 
e . 
e . Ld 
ee? 


d ; s 
; oe ,! GENERAL INDEX. x, 
e` Py cy . 8 ve rage 


Da . = . 
verify tlie plaint. A decwee was given fof mesne profits in favour of 
& O, the þlajntif. e Held, the fact ipat C had not vgrified the plaint 


. was no suffieient for dismissing, the suit. ecrve affirmed. s 
Rey Monanw Mirraa v. Bisuno Cuk DRA CHATTERJEE A.C. 100 
BENEFICIAT OWNBR .. © e n0 Oe ° BO 100 

š š ® Seo nove, +è e : e s P 

° BONA-FIDE RD ROBASER. See Portuissr. 
e e 
Sp ROND <n ewe oS ee Ge a COANE 2 e 
` See, §Vnirren BTATEN BYE. à ® e 

BREACH OF COVENANT IN LEASE wa wo °.. FRB 97 
See Danaa. ° . . * 


BRIT H BURMAN —Tord's Dap *Aci—Abkari Rules.| The Lord's 
Day Act does not extend to triminal cases Jn British Bugmah. A 
tas convicted and fifed for tle breach of ap Abkari Rule. Held, 
the conviction could not be mupparted, on the ground that the 

o 
e 


Abkari Rule had ngt the force aw. 
© ABRAHAM D. THE QURENe ue we ER S ae Arrn 178 
BRITISH SUBJECT. See Huroraan BRITISH Supsxcr. . 





BUILDING, Exxcrion or BY ONE SHAREHOLDER . A. C. 108 We 
See JOINT PROPERTI. bd 
` e s 
CAUSE OF ACTION— Promissory Note— Registration Act (XX. of 1868 ), 
8. 52—Merger. an action on a promissory note, when the note 


wis made payable to A, who resided in Calcutta, and was executed 
. aud delivered to hig in Calcutta,—held, the whole cause of action 
.  arogg in Calcutta. e . : °. 

s B executed and delivered to A, g promissory note, which was 

specially registered under section 52 of Act xR. of 1866. On the 
due date of the note, A renewed the note in consideration of B's ¢ , 
securing the debt by assignhig fo him, by way of mongage, his 
(B's) iwterest in certain langed pfoperty. Hei, that A could © 
eproceed *in a summary®way upon the Note, notwithstanding the > 

e 


morta š 
o 'Rasxcorar Law v. Ricardo BLAQUIERE sii w 0.0. 35 


— te Letters Patent, s. 12.] A, who residéd and carried 
on business in the Upper Provinces? sent cotton for sale to B in 
-~ Caleutta, and drew Hoondies against it upon B, payable in Calcutta. 
The Hoondies were ne otiate, and afterwards presented to B's ° 
gomasta in Calcutta, and there accepted and paid by him for B, Ina 
œ suit by B against A for balance of account, held, the whole cause 


of action arose in Calcutta within ghe meaning of section 12 of thé ° ° 





Letters Patenit. 
a DEHANRAJ V. QOBINDARAM des ai Nas w OG, J6 A 
ry . e < 
Seen Si aa, pi Se a> ast Op Dew dd 
° See JURISDICTION. 
big fie Tale ee? | ats RG AE. E8 
. ‘ See Res SuproaTa. o o 
z See SURVIVORSHIP OF ——. ee oo „Pan 





e 
_ CERPIOBARL WRIT OF —Convictign under Act V1. of *1866,88. Č] ° 
Bagar Dutt whs convicted before a Justice of the Peace, for using a 
e Warehouse, &o, $n the Town of Calcutta,for the keeping and storin, , 
of jute other thar? jute agrewed for shipment, without a Jicense, an ° 
for his said offence was "fned Rupees 300, and adjudged to pay a ó 
e e e B 
. e 
e bd e a? 


. ‘ ; 
N: : GENERAL INDEX. ' a : 
; n es * de ae 
further fine of Rupees 25 for every day aftoe the conviction, ‘in which 
the offence wasqontinued. Held, that the convictjon wgs ‘bad. 8 
z In rue Matter or Sagar Dorr ... id a O. Cr. 41 
CHARGE se ag R tee ste | a APA Or 18 
e Ste Fagsu EvipancE. e ¢ . e 
. CYL COURT, JURISDICTION OF t. ne w FB Qos 
See JURISDICTIONS © ` e è 
CLAIM. Sce,Bergrrika —. ° e? S 
e 


% CLIENT. “See Siraan Abviser ANDA ——. See Mooxnfgar®anp —, 
SOMMUTATION. See Sentence. å ? 
COMPAN Y—Promissory Notes, go Power of Directors.) Qhtrethe 

Articles of Association of a LimiteteCompany stateti that the objects e. 
for whickthe Company was establishtd were for, the purchase of 
the business of a hotgl-keeper, condectionery "aud provisioner, tha 
future working and carrying on of he said business, and the doing 
of all such other things as werg incidental conducive to the 
i attainment o? th®aBove objects, it wis keld, that the Directors 8ad 
power to bind the Company by the issue of negotiable securities in 
the ordinary course of business. . 
of Where a note which had been taken by the Company asa security 
. from two judgment-debtors of the Company was endorsed by the 
s: Cempany to a third party and discounted by him, and was, on the 
due date, not having been taken up by the makers, renewed by the 
s Compan held, such negotiation of the note by the Company was 
within the ordinary scope of the business of the sompa * 
e . Also held, upon the facts, that the powerof the Companyio ° 
e ?” isgue negotiable securities was well exercised, an€ that the Company. 
had due ngtice of dishonour by the makers. 
CaoonILAL Sear v. Spencer's Horstu Company Limtren O. O. 14 


Ld 

« COMPULSOY BEAIRT BATION P op u XX. of 1866, sa. 

e9 50and10¢] A purchased cenfain lands in 1866, and duly registered” 

his Mill of sale. B had purchased Hisense pnd in 1856, fom the 

. persons thgough*whom A’s vendors madee their title, and had beerf* 
1# possession ever since, but had not registered his bill of sale, ag Lê 
might have done, under section 100 of Act XX. of 1866. A sued ° 
to obtain posession. Held, B was not bound to registerpand his 
e œ title was good against A. -° 


Giga Smaa v. GIRIDHARI BINGH ote . AeC. 14 
. è ; 
CONCURRERT JURISDICTION is ‘ic ihe e ALC. 30 
See ESTOPPEL, ; ž 


* GONFESSION. See Answers TO Pogion CONSTABLE. 
CONFIDENCE. See Contracr wire Persons IN POSITION OF 


e CONSENT. ° See Knatte. . amar s bed 
e . 
CONSTABLE. See Answers TO POLICE ° 


al e 

CONTRACT ewith Persong in positién of Confidence or Trust—Legal 
Advis8r qad Ciient—Mookhtsar—Presumption—.Orus Rrobandi.] A 
gontract of eale or conveyance entered into by any one with a person 

o stands relatively to him in n position of confidence or tragt, is 
liable % be called in question by gthe vendor, and to be seaside 
his ifstance, if it be found that the other party madegan unfair uge 
of his advantages. This *sule of eQuity, applies gttofigly i@a case, e 
where any person, acting as an attorney, gr es a legal adviser, enters 
into a contract with his client in respect of the subject of litigation 


ae 








. . 
© 6 : : s 
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oradvite. Ufdue influence is pregume@ to have been exerted until 
3 the cohtmry ity proved, and the P sivas is bound to show that all 
n 





° the terms ea: wndjiions of thë contract are É, pdequate, and . 
veasomabie. e Kecy ag 
R. A, Pusnong v. Moyra HALWANI nae wes A.C. 95 
e COSTS o nee gts em Q ree gee Mies) 0.027, 45, 66 
e ° ® See Morraaan., See Wrrg8zawal FROM §urr. See Sutiy . 
° PCivsa Court Aor. . . 
e «—— OF REFERENCE *2, ° o ant oo OO 144 
? © Sag AWARD. ? . © ° 2 
COXENANT TO RENEW... a cs Foe ve gee AO, 7 
e See Aor XSor 18590 x ae 
ss NOBTOALIBNATE ww we A 182 
, 3 See Morrtaaaor AED MORTGAGEE, 
e ~ See BRËACH OF —e—~ . e 
CREDITOR. See Juvement ——e. See Execution ——. 
——§——— OF ANCESTOR _ a... ise Se v wie AC. 172 


See Monamnrpas Maw. 


ORIMINAL PROCEDURE CODE, ss. 62 and 308—Removab o 
Nuisances— Orders to prevent Obstructions.| Whena oase falls bot 
under section 62 and under section 308 of the Criminal Proceduge 
Code, the order of the Magistrate ought not to be absolute inthe , 
first instance. He should give the defendant an opportunity to e 
Show cause against the order. e 
Semble.—W hether a case comes under either of these two sections 
s or ender both, the order of the Magistrate qpgbt to contain a clear 
« stgtemenbof the facts upon ¿he basis of which the Magistrate has 
. made the order. 
Ix raz Marrer or ‘Harmronan MALO AND OTHERS? ... A.Cr. 20 
= z— 88. 219 and 2738—Jurisdiction® of e . 
Deputy Magisirate—Penal ‘Cod?, s. 114—Non-attendance in obedience * * 
e £ an Order from a Pyplic Servant} In consequence of the default *e 
e of appearance by the pesson bailed, the surety was compelled %o pay 
the penalty mentioned in the recognizance. ‘The Deput} Magistpate æ “ 
applied for and received the permission of the District Magistrate, 
to trythe acgused under section 174 of the Penal Code. eld, the . 
Deputy Magistrate had no jurisdictien to try the case, it not having, ẹ 
een referred to him “either on complaint preferred directly to the 
Magistrate, or on the Repor® of a Police Officer.” Held, also, that, 








notwithstanding section 219 of Act XXV. of 1861, the accused ` 
œ E have been proceéded against under section 174 of the Penal 
lode. 
o Tas Queen v. TasosapprLanory ... sae w A. Cr. a he 


oa a Sa ——__—__—, $. 411—Appeal—Separate Offen- 

ces.] a convicted qf offences, under sa. 148, 447, and?211 of thee . ° 
Penal Code, and sentenced by the Magistrate to one month's im. ; 
prisonment for each offence. Held that, under s. 411 of Act XXV. 
of 1861, there yas no appeal. The separage sentenceseould not be 

. aes pastes, and combined into one sentence, è 80 @ tô give a 
right of appeal. e e 

e 8 Dar Quegn v. NaGarpi PARAMANIK e ony 4 Ag Gr. ert 

—" A 





x 3 5 —_————— ©, 38. 411, 434, and_436—" Accused ° 
.. person" — Peider of Court ofeSession gp admit to Bail] A person , 
senfenced to ofe mongh’? imprisonment by a Magistrate, from which 


sentences no appeal ig’ allowed under sectione 4llef Act XXV., 
oe 7 e o 





ý xii . GENERAL INDEX. 1 . ê 


Tee cr t és 
Sd 
.- 1861, is not an accused person within the meaning of Sectio 436 of 
s the same Act, so as to be admitted to bail by the Court of ion, 
when his case ig ed to the High Court, unger section 434 of the 
same Act. eon tœ t 
TuE Quaan v. MAHENDRANARAYAN BANGARUUSHAN. A. Or, 


CROSY-DECRER—SeRoff—Purthase of Decree- Aot VIIJ. of 1859, 8° 
. 2$9.] The purehaser of a defree held by “A, against wm B 


Page 


i 
7 


holds a cross-decree, takes it Sulffect to. é set-off on accofat of B's ° 


decree. . e. m ° 
oe Kara Ruy Yawagpan v. Laguimant OHUCKERBDGTTY. el. B. 


; CULPABLE HOMICIDE— Provocation —Penal Code, s. 300°} Culpable 
e .hemicide, tfough committed under provocatign, will amount to 
® neurder, unless it is provèd not only thatthe act was donqufider 

the influence of some feeling which etodk awa? fêm the person 
doing it all control over his actions, but*that that fgeling had an 
adequate chuse. = ° ae 
Tue Quaen v. Har? Grier . ase one we A. Cr. 
CUSTOM. See Fany Cusrom. è : ° ° 
DAMAGES—Ryois—I%ssor—Right to bring Suit—Interest in Land-- 
Parğes.] A erected an embankment across a river, jn conse- 
quence of which, lands let by B to ryots were overflowed, and the 
r crops lost. The ryots paid rent to B, only when crops were reaped 


fro the lands. Held, B had such an interest as to entitle him to 
e sue A for damages. 


Breach of Covenant in Lease—Act VIII. of 1859, s. 7.]° 
A recovered from B, ugder the terms of the lease set out in thee 
@ase preceding, a refund of the excess gf rent paid ay hinw in reg- - 
pe of the years 1861, 1862, and 1863, While that suit was pending, 
recovered*from A, rent at the same rate in respect of the. three 
. succeeding years. Held, that A was entitled to bring another suit 


A e 


Il 


Ram CHANDRA Jana v. JIBAN HANDRA Jan® .. A. O. 203 


* ‘against B for roma tp in respect of the efcess of rent paid by hjm @ 
u 


e° during tat subsequent to the instijution‘of the prior suite 
I 


Raga 





LMANȚ Sing v. ANNADA Prasan M@oxansaa «F.B. 97 


“ BAYARHAGA °.. bee , es ww P.E? 26 
` See Proor or WEL. * 
DEAF AND DUMB SON o 0. 0c wee nee © ee ALO LT 
e e ' See Hinpu Law. e Š 
DEBT . ‘ee Me a $ * j . OC 27 
. Sea MORTGAGE, 
m amme See ANCESTRAL $ o 
*DBBTOR. See JUDGMENT ——. ® : ; 
DECREE set. Ee vi! bs Bb. ite. Was Ss 
ie og Sæ Possrssign. 3 . A e °° 
ee "oe ae. a Be Oo 





s See VALIDITY OF ATTACHMENT. 


Gee Form or —e—, See Jornt—+. See JËXEGUTION or ——. 


. Se®Purtaasn OF ——, aes 
o mm -ay AND SRLE UNDER ACT X.©F 1869—Fraud—Purchase.] 
EIn a suite annel the sale of an under-tenure in execution® of a ® 
, decree ynder Act X. of 1869, which Was subsequently seĝ aside on 


e the allegation that it had been obtained collusively aud by framd, ite , 


was found that neither the decree-holder*ng the *purchasergvas 
guilty of any fimud. ° 7 $ 
e 


Ld 
s o 


: é ° 


. e .¢ = GENERAL INDEX. xii eo 
°, x SN +’ 2 
. 4 ee Page 
Held, that thé mere aiseqinainviea Of the decree under which the aS = 
& sale had*taken phic e having itself been set aside, dig not invalidate 
° the sale, the PRS beving failed’to ghow that th€ puychaser was a * 
party tosthb faut wikch led to the decfee and sale. 


Jugar Kistor Panare v. ABHAYA Cumaran Sarna ALC, 84 


DECREE FOR PQSSESSIQN—Meme Pypjits—etct XXIII. of 864p 
e °x D lanad &, in execution of a irog $ the lower®Court against è . 
ed@posscasion of thereip mentioned. On 
o pea by B, the, High Co orena the decra of ¢he lower 
ourt, and ordered restitution of the eona to B; But no 2 
enention of m&sne profits was mile in the decree. B then sued , 
fg recovery of mesng profits for the period during wifich A hade » 
been i» possession. e. ° 
Held, That sueh a suit Wow& not lie. The question of mesne 
° profits ong ht to have been deoided in execution under section 11 of 





Act of 1861.8, 
Sms Narayan Pospas v. Kistor Naratas feces A. ©. 146 
DEED, EXECUTION OF weg ee eh ii .. 0.0. 28 
e See Hinpu Wufow. e oe ° . A 
——— OF MORTGAGE is Fei ae ee m ALG 192 
. Sef REGISTRATION. 
— FALSE RECITAL INA meo e ws a P.Ce 56 ™ 
See ÅTTORNEY. e m 
DEPOSIT, FAILURE TO “ee Sai ae ae . AO 165° 
See APPRAL. ° 
PEPORITIONS. See Inzeourar ——. 
DEPUTY MAGISTRATE. See Jurisprcriox. ° ° : 
* DIRECTORS, POWER OF ous fes si si we 0.0. 14 
See Company. : 
DISCLOSURE OF BENEFICIAL QWNER an aes A.O. 190. ° 
« See Beram Mpgnraaon. $ e . 
DOQUMEN's. See Fiure oe _e 
DUMB. „ Seg Dear AND Doan Son. a ò -*° 
DUTY OF REGISTRAR. See REGISTRAR. ; . 
ENHANCE, *BUIP TO ... sagr tees ats oe A.C. 21 ` 
See Aor X. or 1869. ° 
ENHANCEMENT, GROUND QF | F.B. 925 
See Ryor. 7 i . 
ES@HEAT .. z oie aie ae dey P.C. 44 
“See MITAKSHABA Law. e * e >» 
e yt Territorial Law of India} The illegitimate son of an 
Por ahpn a a Er wpman died intestate withoyt lawful R 7 
jague, lopi a ra his mé&ther, his mistress, and several ° © 
illaaitimate : Ideen, that his property passed to the Crown” e 
in default of heirs. 
The Territoria) Law eof British India œ a modifie em of 
English law. . 
Fae SEORBTARY- OF State A THE PENAS enwn ga ham P 
© BENGAL nu ii ° On. gr 
ESTOPPEL- Ort y of Oinaren Suriediotion— Limitation] f esucd 
Band @, in tite Civil Court, to@ecover possession of certain lands, e 
“of whith he alleg&d thathey had dispossessed him, under a decree é 
- obtained by them i ina guig'in which he had previoubly sfed B i in the A 
. e 6 
e . i 
. . e 


~ xv GENERAL INDEX. 1, e . 
Lad 
. e o® 
š 5 e ke : re Pago 
Civil Court, before Act %. of 1859 had been passed, fot rent, in 
which suit O hod beck added as a party and had preved his*title to 8 
the lands agamat A. Held, thay C's suit rd a on ‘the ground, 
that it involved a material issue of fact which imd aleady been 
determineds by a Court of Concurrent Jurisdigtion in the former 
gpit,ewhich was teen ste same p&rties, gud which, issue elisposed 
eof the present @uit. o heM, on the facts, that A was mrred by e 
limitation. a å . 
Cuowpregnt Naxanr Pa&sanstvan v. DIGNARAYAN 
BINGA o ei ae Ge aaa wee o AC. 930° 
ESTOPPEL ees ba re ove aes ae Sas ACA, 68 
e. a See Survey Award. See Res JURJCATA. r 


è è 
EUROPEAN BRITISH SUBJECT—Age Of Majority-— Suit by Hinor.] 
A stated that he was born in 18487 “hat his great-grandfather yas, e 


according to the traditign of the family, a Eurppean (but of what 
country in Europe he güd not know} residing nt Madras, and his 
at-grandmother a native, Hinduer Mahomedan; that he did not 
Faan whether his great grandfather and greatøgrandmother were 
married, or ho Pee wag or wether his grandfather @vas 
married ; that his father married a lady bearing gn English name; that 
he himself and all his relations were Christians; that le vas born in, 
Calcutta, and knew of no relatives in Europe. Held, that he was 
fhe legitimate descendant of a European British subject, and there- 
fofe his age of majority was 21 years, 
Plaintiff being a minor, his suit was not dismissed, but he was 
directed to appoint a next friend to sue for him, 
ROLLO V. SMITH... see = wes i OYE, 


EWIDENCE—Registratifn Act (XVI. of 1864), 2.03.] A sued B fêr 





recovery of possession of land which ‘he alleged Hid be&n sold to 
him by B,*under a pill of sale. The bill of sale had been duly 
registered, and was not disputed by B, but B produced an unregister- 
ed ikrarnama, executed by A, to provathat the sale was not abso-. 
jute, but anly by way of mortgage. B alleged that the terms of the 
bill@f sale were qualified and explaied bythe ikrarnama’ He 
that the ikgarnaria was inadmissible in evidence, os it had not beeg 
istered under section 13 of Act XVI. of 1864, but that the Court 
might look at other and independent evidence, viz., the acts and con- 
duct of the parties, to throw a light upon their intention. ° 
It has always been ee pou of the Courts of this country not to 
apply the strict rules of English law to Natives of this country,® 
Suniga Paranpi Samant v. Saeka Monaarp Hosszin® A. O. 


Answers to Police Constable or Magistrate—Jurisdiction— e 
strrest of Judgment—Letters Patent, s. 29—Act XVIIT. of 1862, 
3.41—Judicial Notice.] GD presefted a Government Promissory Note, 
at the Bank of Bengal, bearing a forged endorsement, and was arrested. 
A polic® cnstables asked.N Jf le knew GD. N repliedethat hae 
eknew him as n common man. The police®onstable then asked N 
if he knew anything about the Note. N replied that he did not. Mo 
threat or igducement was held ouf, nor was any caution administer- 
ed to N. „deld, that ti statements made” by Nein answer to the 
uestion of ghe police constable were admissib:o. 

N wi afterwards brought beforð R, the Deputy Magistfaése of 
Befam@re, who told lin before any depositions were talen, that H8 
(N) was charged with having received a stolen Pronftssory N i 
and R asked him if he wished to say my eine: Neeplyingsin the, 
affirmative, g without ađministering Kei ezutiof to him, tasked 
him how or here he had obtained the c, and other questiens, 


t 
e 
6 
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fhe answers # which wer taken down, N was again brought.up , 
t beforə R, and was asked whether a Promissory Note then produce 
was the dng hé&hgd delivered to @ D to take to Bank. R told 
N thag hg was pot found to answerethe question, but*that if he did, 
the answer would be taken down; and that®if he objected to answer, 
hat would also be aoted. R cgmmittedgN to take his tiwal before the 
igh Court, e Held, tlat on the trial.gthe answers of N to the *qugg- 


* | tions of Rewhether R acted as a <bustice of the P@ice for Bengal sa 
or ag & MMistrate, were admjssible, “ 
e Where the High Court had jurisdiction to fry f% prigpner for the 


offence tomptitied, if a charge hag been made againsighim Wy a per- ot 
° san authorised to make that chafge, and the prisoner pleaded ‘not 
Nenilty, ’—held, proof peed moje given that the Officer had authar ` 
rity to gend up the charge. Objections t8 the jurisdiction should be ® 
e de before plêadiħg to te general issue. 
he construgtion of section 29 of the Letters Patent is, that the 
.* High Court has power, if in its discretion if thinks right @o exercise 
it, to transfer the investigation pr trial of ar criminal offence com- 
mitted in Calcutta to a Mofussil Court, which is otherwise compe- 
tant to try it, or to direet the tfal by the High Qourg of an offence g e 
committed in the Mofussil. Competent to investigate it” does not 
include competency as regards local jurisdiction; but only compe- 
tency with regard to the offender, the nature of the offence, and 
the punishment. : ‘ 
The High Court could have directed the preliminary investiggjjon . 
of the charge against N by the Deputy Magistrate of Serampore, 6 
but that it did nof appear in the caption of the chargeor in evidence 
that the Court had so directed it. Held, no ground for arrest of 
judgment, but the objection might have been, raised before the jury 
was swore, underSection 41 gf Act XVIII of 1862. e 
The High Court being a Court of superior jurisdiction, the want ` 
of jurisdiction is not to be presumed, but the contrary.® 


‘emble,—-The High Court was bound to take judicial notice hat E 
@ R yas s Justice of the Peaee for Bengal. ee 
Ter QUEEN 2. Naoapwy GoswaMI... we ©.. 0. Cr. e 15 


EVIDENCE Si a a ak. tee, Be ce RS ee cig ah 
e. © See REGISTRATION. z Py 





ae bee se as F. B. 58 e 
Sef Rurvsat 1) REGISTER , 
neee ig aie, eis ae Aa a a Ae Gna 15 
* See Faves EVIDENEE. i 
e 
= See Paro —~. e 
EXCESS LANDS wae tee A z See ow ALC, Qk 
See Act X. or 1859. @ ce œ% 


EXECUTJON—Payment to stay Sale—Voluntary Payment.] A was in 
possession of certain sands in fieu of dower. f: puts upto sale, in, ° 
éxeeutibn of a decree again C, (A’s husband), C's rights ayd ° 
interests in those lands. A, under protest, deposited in Court the® 
amount claimed, in order to stop’ the sale, gd consentgl that it be 
paid over *to P, until the rights of the ies coyld kp settled in a 
re, suit. Athen sued B for a refund of the Tgouey, on the 

egrdung that at the time of B's attaching the property@his deftee > ~ a 
agamat C'had been already satisfied. The Zilla Cou™ gavp a decree Z 
€or A.uponsthe merits. The High Court, on appeal, held, that the 

ee fayyptnt info Qpurt was g ited ayment; and, therefore, A had e 

ng yight of action Mojinst B. ld, (reversing the decision of the 
` ee 


+ . 


° xvi GENERAL INDEX. p ` 
` ` . : Ld 
e ‘~ $ ee 6 t». pag? 
. High Conrt) the payment wos nat a volufiary paymant, Decree ôf 
š *" the lower Court aflirmed. : 


(J 

Faran Kia v. Monasmrp JAN Cuoypry ee Ps af ° 

* EXECUTION BY ONE JYDGMENT-CREDITQR . a eA. C. 28 

See Joint Deckar. Mg 2 . g 

EXECUTION ÔF DECREE—Mct VIM. of 1969, s. 284.] Where & s: 
qferee of one Cenrt has been fansmitted to another, for e@ecution ° ` e 

under s. 284 of Act VIII. of 1889, the latter Cougt has Qurisdiction ° 

to entertain an arerin to caftcel Ye own ordey for,striking off . 
Pa the caseg whatever “ striking oft” ayiounts to. . o 2 
> Bagram 0. Wisk |... dae @ Sis iia wo °.. EB. © 91 


2 
Le aa aaa aac i aaa TES) eee . a @ eee eee A. 62 
e See Act XIV. of 1869, 4.20 | as of 
under Ack °X. of 1889—Jurisdictin of ° 
Revenue Cgurts.| A obtajned a decree against I} for earrears of rent, , 
in respect of n saleablg tenure. In®executich of the decree, the 
Deputy Collector of Basirhat requested the Collector of the 
24-Pergunnahs to attach and sell any,moveable praperty belonging éo 
bs -e B. He, accorflingl, eaused “eertain lsouses‘ind buildings and sofe 
moveable properties” belonging to B to be attached. Onan appli- 
cation by B to the High Court, to set aside the attachment, held, 
. the Collector had no jurisdiction to attach the property. The decree 
. could not be executed by the attachment of any moveable property 
e except the tenure, before it was shown that satisfaction of the decree 
* could not be obtained by execution against tle person or moveable 
® property of the debtor. ° 
DesagaToLLA v. Nawan Nazim Nazan Ari Kaan . A, 0. 216, 








ge ge AIT 
° See JURISDICTION. ° . 
e See RESISTING ——-. See PARDANASHIN 
. Woxen. 
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AXECUTION-CREDITOR—Attachme®t—fnsoloency of Judgment- * 
o° Debtor—Sale by order of Official Assignee—ubsequent dismigsal of y 
Insolftnt's Petition—Attachment by another Egcecution- Creditor—New . 
Vesjing Ordtr.| Property of A was attached under a decree ebtain- 
ed by B. After the attachment, but prior to the sale, A was adju- 
bd dicated an insolvent, and the usual vesting arder was made. ©n the 
following day, the agents of ethe Sheriff by the order of the 
Official Assignee, sold the property attached for the recovery of th®% 
gmount of B's decree, &c., and the procdeds of the sale were hinded 
è over by thet to the Official Assignee. Subsequently, the petition of 
the insolvent was dismissed, Tmmedmtely thereupon, on the same ® 
è &@d23, O, another execution-creditor, attached the proceeds of sale 
in the hands of the Official Assign. B applied to thê Court + - 
order the Official Assignee to hand over the proceeds to the credit ,, 
° eof his caus® On the eame day, oA fileďa fresh petition in the Court 
* fo the Relief of Insolvent Debtors, and a secofid vesting ordbr Wase 
*made. O claimed that the proceeds of sale should be handed over 
to him. Hed, that B yas entitled to haye the proceeds paid 
to him, e , 


o@ 
° pa WINTER gy Ganrenn .., wg eos ww @.C 79 


° . 
-s S —BALẸ—Act X. of 1859, ss. 68 and 105—Bona. fideo Rur- © 
° * chaser.| Æ purchased a share of B’s took at an nuction-sMle, in exe- 
ng cution of an ex parte decree obtained aginst B, under sedtion IPS of e” 
° Act X. of 1869. B obtained lefve under seciton,68 of Act X. of 1859 ° 
° to revive the suit, and succeeded in getting *it dismissed. He how 
ee 
e e e r oe 2 
e r . 
° ° 
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sued tg'set aside the afe to A. Feld,” the sale to A was binding 
against Bp notwithstanding that the decree in exegution of which it 
had taken place itd pen set aside ins geview, profided the sale was 
‘bona fille.* R i e 

Jan Surv. fag Ant Gaoypry ew AOC 


_ RALSE EVIDENCE IN‘ A JUDICIA} PROCERDING— Chdrgee- 


. Evidence and-writing of Magisirgteg-Indian Peful Code, s. 193.9 
It is essentMl in oler to sustgin a charge tinder, section 193 of the 


e o Penal Codep thas it should b® proved that there wag a judicial 


proceedifig, gfid that the false st ent alleged to heve begn made 
* in the course of that proceeding, was made. A charge under 
is section should specify npt only the judicial proceeding ir 
e cOwge of which the prisoner is accuset of having made the fnls@ 
° siejoment but he ‘particufar etige of the proceeding in which the 
statement is made. $ 
* The E Toge by the Sessiens Judge of the hand-writfhg of the 
judicial officer, before whom thg statement Ws made, is no evidence 
of the statement hgving been made before that officer. 
@ Tars Quzex v. Fate Bisyhs n.e. @ n. A Or 


FAMILY CUSTOM è .. iá a i iss e BAC. 


See Poor or Wi, 
See Guatwatt TENURES. 


See Jurispictron, 


.FORECLOSURE, NOTICEOF... 00. ewe FOB. 


* ‘See Reauratpn XVIL or 1806. . 


e FORM*OF DECREE.] In a sflit for possession of lands under pur-” 


chase of a share in an ancestral estate, the Judge, in pronouncing 
a decree for the plaintiff, ought to declare specifically whether ghe 
eplaintiff is entitled to recoger ghe share in an undivided estate, or 
spetifig lands as represqnting that share. e 
ta RMILOCHAN v. MAnNsUR’ALI ... si A. ee é ©. 
——— ON *APPEAL.] In reversing s% decree on 
appeal, the Court should state the relief which they consider*the 
appellant entitled to. 3 jà 
A purchaséi a Government revenue-paying estate from B, but 
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26 


ATO. 186 
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14 


on going to take possession, he found C, who claimed under a * 


utni-grant also from B, in possession. A case was, therefore, 
instituted by B, under Act TÈ, of 1840, but it was ordœ'ed that C° 
should be retained in possession. A then brought a suit against B 


> and O, to recover his purchase-money. No relief was asked against 
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C, not hadeC anything to do. with the sale from B to A. The © 


suft was dismissed. On appeal, it was ordered merely, “that the 
exlecxce be reversed, and the appeal decreed with costs.”, Nothing 


was asked against C $i» the grounds of appeal. In execution of ° e 
this decree, C's property was seized and sold. C petitioned th® e 


. Principal Sudder Ameeh, who keld that he was not liable, but on 
appen the Judge held that he was liable #r the purcfase,money, 
and his property had been rightly sold in execution €or if.» Held, on 
spegisl appeal, that C was not Mnble to refund the purcfasqgmoneye 
© Pek. BELL v. GURUDAS Ror mes tos 1 one Ae C 
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FERAUD coo eun? Cenn cadil odat. San a oie AL Fe: 84 
o.e¢ an Sed Liquration, SeA DBCHRRAND Sare Unpser Act X. or 1859. 
28 o 
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FILING DOCUMENTS ... an ba sis v © A, g. 120 % 
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e ore x ji aN it x 
as = xviii ; GENERAL INDEX. I. è . 
, Ps i +, : e. e. 
. 6 k 
‘GHATWALI TENURES—Ktrukpåre Estale» Filing Documettis—Act 
VIII. of 1869, q 128.] Although in custom the Ghatwgli tenure 4 
° descended from faker to gon, np succession was legal ot valid till 
confirmed by the zemindgr and reported by him to the Gotemment 
authorities. Where Corema has dişpensed gyith the gervices of 
the Ghatwals, the @emindar fs under®no obligatiof tq continue t? 
Bods oint, and may, on a vacaficy occurring, settle the tenite ashe o 


pleases. , P A ê 
- Parties ege rgquited to hav® wigh®them in Court, at the first 


. hearing ef it, all. their documentary evidence, gut need not © * 
ge flo it then, uifess it is ealed for. ma ° . 
. ae Mausws Hossein v. Parasu Kumari a ` A. C. ø 120 


- 3 
GDMASTA'S SUNNUD—Aw X. of 1882, Schedile A, Art, 48.] 
sunnud which authorizes a Gomasineto follect 1eut® and to sue for e 
them; requires to be stamped. . , 
Such a stinnud requiref a 4-rupee stamp, undd Art. 43, Schedule * 
A, of Act X. of 1862. ® N 
Raano Nanpan Tuaxur v. Ram CHARAN Karar wo F. B. 8 
e O eGOODS. See NdN-DOievery or —,. e ° : 
GOVERNMENT. See LESSER UNDER . ° 


GRACE, YEAR OF se. fee ee és sak PER F. B. 14 
£ See RecuLatron XVIL or 1806. 


SROURDS OF ENHANCEMENT. See ENHANCEMENT. 
GUARDIAN. See Minors ——.  _ , . 


HEIR, PUROHASER FROM ae eee A OTR 
3 ë See Monanatnan Law. e i R 
* HIGH SEAS. See Orvence UPON THR——. ? j . 
HINDU LAW Adoption by a Widow without authority from her Hus- 
e e ban8— Consent of Kinsmen—Pandits.] According to the Hindu law 
* current in the Dravida country, a wRlow*not baying her husband's © 
. K ee @nay, if duly authorized hy his Rindred, adopt a%on to 
m. 








e 


» 


7 e question—who are the kinsmen whose assent will supply the * 


want of positive authority of the deceased husband P—must depend ° 
oo upon the circumstances of the family in each case. There must be 
-such evidence of the assent of the kinsmen ms suffices to show, that 
the act is done by the widow in the bond fide performance ofa 
geligious duty, and not capriciously, or &om a corrupt motive.» The 
a widow canifot adopt, where there is a prohibition by the husband, _ 
direct or implied. . e 
e Tue Conve. or Manora v. Moro Rasmarrnaa Saraoraray P.O. 1 
Succession—Son of Beat and Dumb Son.]* According, 
e. ` to Hindu Jaw, the son of a deaf and dumb man, born after the ,, - 
* e ¢death of bf grandfatker, cannot succéed tq the estate descended 
e ffom his grandfather. . ° a ers 
A died leering four sons: one „B was born deaf and dumb. B 
lived in commensality wigh his brothers. Some time after A’s death, 
a son wis kaen tẹ B. Held, B's son was not entitle? to “succeed as 
oe @ her to'a share of the property descengled from A. ° 
°- $ qPargsnstagr Dası v. Dınanara Das e ae QA’ Ove 117 


——;———Adoption of an ouly*Son.] The adopfion of an 
e only son is invalid according,to Hinduelaw. ee e Py 
Rasa Upanpra Lax Roy's. Sriati Rang PRASANNAMAYI Å. È t21 


À Sef DAYABHAGA, See Mrgaxgrara. 
. e 








e, 8 
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2 . 
HINDU WIDOW—Execuéion of Deed—Fraud—Parol Evidence] *In +. 

a suit bya Puyla lady to set aside a bill of syge, execution of 
frpud, the Court . 
admitted parol @¢vidgnce to show thatthe bjj! of sale was intended 


which by her hed geen obtainell by collusion 


by’ her 


tg 


itteresttherejn sWipulet 





. Masonak Das v. 
e Sæ Wase 


* INSOLVENQY',.. * 


See JURISDICTION. @° 


-N 


HAGBATI D&I 


one eee 


© _ See EXECUTION-CREDITOR. 


INSOLVENT ACT, sf. 23 & 24 e° 
See JPRIEDICTION." 





, 8. 78 
See APPRAL. 


INSOLVENT’S PETITION as 
ee EXBROUTION-ÛBREDITOR. 


INTEREST 





tee 


See AWARD. 


ACT 


OF JURGMENT-DEBTOR 


e 
pra ->° &ee Hindu L 
e x e. 


AW. 


Og 
See QraTUTEAO anD 11 Viop.g. 24 8. 5. 


ea 
Act XXXII. of 1859)~-Promissory Note ° 


operate gonly ag a mortgage, and to vary the rate of 
Agh e e ° y 


O.. 28 
e 
2.0, ©. 114, 181 
bd è 
OG 7 + ° 
a e 
e @ 
0. ©. 114 
0O. ©. 130 
. ~” 
0,0. 79 
0. Ç 446 


Payable on Demand.) In an action for the balance due on a e 
Š prerio note payable on demand, the Court refused 
allow interest, ghere being no proof of a demand in writing. 
* Tue *Banz® op Hinpuseax, CHINA, AND Japan Daurep v.® í 
C. B. WiLrsoN z z ae O.C. 4l 
—— IN LAND Js; A, C. 203 
. See DAMAGES è 9 a BS 
INTERRUPTION Drea ewe 3 s. A.C. &l3 
gA * See Riant & War. E e 
INTERVENTION ot we m : AC 74° 
° See Acr X. or 1859, 8. 77. 
IRREGULAR DEPOSITJONS—Act XII. of 1868, s. 8.] The ° 


istrate took the depositions by reading over to the witnessese ¢ 
deposifions made by them ingnnother case, at the hearing of which 
the prisoner was not present, and procuring them to affirm the truthe 


of the same. 


therefore, could not sustain a charge. 


s Tar Queen v. RAJKEISHN Æ 
ISSPE, RECORDING NEW ... 


ate 


°* See Act X. or 1859, s. 6. 


JAGHIR, RESUMPTION OF—Alienation by Grantee. 
= cannot sue to resume a jaghir, or the ground of its a 
grantee, 80 prgn there are heirs male of he grantee &&istent, 
amEswag Nats Srna v. HARALAL Sava oe. ° 
JONT DECREE—Ezecution bone of the Judgment-Preditors-eAct ® © 
H A aņd B obtained a decrd® agagst @ Ag 
a» order for execution of his share in the amount of the 


Raga 


VIH. o 
obtaine 


*|859, s. 207. 


] 


ITTER 


l 


ienation by the 


Held, that the depositions were illegally taken, and, b. 


O. Gr. e 37° 

A.C. 110 
e te, e 
A zemind@r , 


A. C. 170 . 


e deord. Chléqged immovesble property as security to A, who e 
caused it to be sold. eB, applied to the Court for her share in the 


sile proceeds. The Principal Sudder Ameen refused the application. 
» ry kd 


GENERAL INDEX.” y. , 


Onappeal, held, the order for exécution oyght, in @xpresp terms, - 


to have reserved the rights of the other A T to ,slfure in 
the proceeds of th execution. Tle case vango ack “that the 
Principal Suddtr Ameen mightepportion the amoynt sealizeg ayrongst 
all the decree-holders. © : 
Tarasu&psnigBuruoniev, Benge: Rgs ...° ¢ A. Q 


JOINS FAMILY RROPERTY—SOnus Proband?—Legal Prestmption.] 


he normal condition of antat family being joint, it n@ist be pre- 
sumed to remain joint, unless some pppo®of a subsequen} separation 
is given, sand where property is shown to have been once joint-fanily 
property, it is Presumed to remain Jeint, until the contrafy is shown; 


e 
è 
Page 


-é 


ut the mere fact of a family being joint is nog enough to raiso 7 
a 


‘esumption in law, that psopérty acquired by One member of th 
amily is joint property. ° >. œ ea 
Where A as purchaser claimed a shfre in property as being joift- 
family property, held, A was not only bound to show that the th 
was joint, but that the goporty in quéstion bécame joint-property 
when acquired, or that at some peril since its acquisition, it had 
been enjoyed jointly by the fami bd é 
Saru Gofas Bria v. Baran Site o = w AC. 


JOINT o PROPERTY—Erection of Building by*one Shareholder. 


A sued B for possession of certain land on which B had erecte 
a puilding, on the allegation that it belonged jointly to them, as well 
ns for removal of the building from the land. It was found, as a fact, 
that the land was held jointly by A and B. 


Held, that B had no right to do any thing whielf altered the con- 


dition of the joint property without the consent of his co-sharers, 


and it was rightly ordgred that B should remove jhe building ffome 
e . 


@he land. A K 
Goev Dass Duan v. Bisaya Goninpa BARAL... sap BRO: 


JOTE. See Retisquisuarrnt oF A 


JURQMUNT. See Aunusr OF x 








je CREDITOR. See Eixegurion, ry Pm 


—*____»—-DEBTOR® 


JU 


sa ae Gi Sake ao AE. 
Seog Execution-Cnepiron. 


g 
DICIAL NOTICE nese tees OO Oe 
See By menos, e . 


JURISDICTION—Aci X. of 1859,° s. 27—Act * VIII. of 1859, 8. 1. 


he right given by section 27 of Act X. of 1859 to the traysfer® 
mee of a permanent transferable interA€t in land to have his name 
registered inthe sherista of the zemindar in the place of that of 
his vendor, is aright of a civil nature; and, therefore, the Civil 
Courts have cognizance of all suits, necessary for the purpose of 


mily * 


164 


108 


~79 
e 


16° 


enforcing such right. The jurisdiction of the Collector is ndt . 


exclusive, but concurrent. 


e+ Mavu4s Onanga Par v. Æ Anis e? o n A C. 


aeea meere 


giaa a the ġctø@not being money due as arrears o 


5 Powers of Revenue Courts to sell property in Efre-* 


cution of Decrees under Act X.of 1869—Rights of Suits—Act X. 
of 1859, ss. 86, 1056, and 199.] A Collector ha»powergundgr Act X. 
of 1859, to xl, im execution of a decree for the pament of money" 

rent of a salchhle 
n ef tengrc, omy such moveable property as is capable eof Seing 
manually Fei 


175 


° 
ized; and he can issue* process agninst iftmoveable , 


property” only when recourse cannot be ghad to the pesson or te they , e 
e 


*movenble property capable of Yeing manuall$ sgized. * ° 
CHANDRAKANT BHATTACHARJI V. JADUPATI CHATTERJI ... A. G, 
ee 
a e 
. e z 


177 


`~ +, e 
e -Í GENERAL INDEX. G xxi CS 
e 


°. ee e . a “Xx 
bd '* e . ” “ Page 

a JURISDIOTION— Right of Appeal—Fine for avojyling Service of ° 
Summon A& tig of 1859, 8s. 159, 160, and SB5.] Section 28 of i 


Act a of 1853, “having been r®pealed by Act”X. of 1861, a 
Jaage k no jurisdiction, -ander Act VIL of 1859, to infict a fine 
or the parpose yiygnishitg è Witnesse who abs@pnds, br'keeps out 
of the way, #0 avoid ervice of sumneons. ° ra 
By ch ords of section 365 of ActeVJII. of 1859, the Legislf- ° 
ture coat Nave intended togive thg persch aggrieved by ay order 
of a Civil Gourt,¢mposing a fuf on him as a.punislfmen® for keeping oh 
out of the say in order to avoj@ service of summor® to attend as a è, 
witness, the right of appeal to the High Court, whether,the order be . ' 
* giictly referable to section 140 of that Agt or not. * 
Ingzs GAJADHAR Prasan Narayan Sma eee wu A. ©. 186 
2 Administrator? Generals Aci (XXIV 1867)—The 
o Indian Successson gct (X. of 1865).] The High Coert has no 
power to grant Lettérs of Administrationeto the Attorney of the 
executor of a deceased in respect of assets situate in the Punjab. 
The High Court Ras power toe t Letters of Administration in P o` 
repect of such assets t8 the °Administrator-G'eueral. 
In tH Goopssor DUNCAN ... se wes QC 3 


———Residence—Insolvent Act (10 & 11 Viet, c. 21), Pa 





s.5—Letters Patent, 1865, 8. 18.] The petitioner came down frem 


Cawnpore, where he had resided for some time, to Caleuttæ to e 

file his petition. He stated that he intended to settle in Calcutta 

on obtaining his discharge. Held, that his being in Calcutta under e 

these circumstances did not constitute residence. Held also, that 

þys. 18 of the Letters Patent, the juris@jction of the Insolvent 

Court Hapet pÈrowed to the Bengal Division of the Presidency® 

of Fort William, t. e., that portion of the Presidency over wnich the 

authority of the Lieutenant-Governor of Bengal pee 3 

Semble.—Under s. 5 of the Insolvent Act, the residence othe , . 

e petitioner must be within the wcal limits of the Ordinary Original ® ° 

Jufisdjction of the Hėgh Court, e e % 


e LP THE MATTER OF T ŒTKINS A eae an Sane 1.0.0. 84 2 
— e Caus of Action—Lien—Specific Apfropriatien— 


Insolvency— Order and Disposition—Insolvent Act, ss. 23 and 24.] St. 

& Co.,merchgnts, carrying on business at G w, ‘brought a suit 

against J. C., official asfignee. who eesided in Calcutta, ns assignee, 9 
the estate of B. & Co., merchants, carrying on business at Calcutta, 

and Sm. & Co., merchantg carrying on business at Londone 

St. & Co. alleged in their plaint that they were the ownefs of certain ° 


@ goods, and sold the sanfe to B. & Co. and Sm. & Co., and drew for the 


price on Sm. & Co., who accepteg the drafts; that the goods were @® e 
shjpped to B. & Co., at Calcutta 7 that, at the time when the accep- 
*tances were given, it was agreed upon between St. & Co, Sm. & Co. e 
**and Br& Co. that they should be met and paid out*of the sales , ° 
Re is of the goodaeWwhich were thereupon specifically appropriat , 
d thereto ;” that 8m. & Co. and B. & Co. subsequently suspended 
ent, namely, in December “1866 and, January 1867; that in 


~ pr 
Be ruary 1867,8, & Co. filed their petition in tke Ganr? for the 


Relief of Insolvent Debtors at Palcutta, having previosslydelivergd & 
pertion of the rere and cae the A 8 Delad. fo the g 

remaitfier*to J. S. & Co., who gad notice of the inwlvent statt of 

$m. & Co. and B. & Co., without any consideration and Without 


e . she csent dr°guthority of W. and Ge., although the acceptances ° 


had Sot been met or 1@tized or the goods in any gray paid for; that ° 
thè proceeds arising frog the sale of the goods had been _fanded m 


2e 


- GENERAL INDEX. le s 


ae. * ee 

s e . . ` -0 
over by J. S. and Co. to J. v, who threatenèd and intended ty apply 
the same in paywent of the genaral hody of credit@rs ofeB. & Co. 
Bt. & Co. pray t the righge of the parties@o fhe suit might be 
declaredy that an atcou® might be taken of wht had beef réceived 
by J. Csi respect of the procegis Wf suclw gle; that J. © 
might? be directed toepay {p St. & Co.%vhal oy takife euch 
Account might Be found dug toy them; thata receiver Might be 
appointed ; that megnwhi® J. O, migift be restrained bP injunction 
from paying ove» the same to any onè eXcept St. &Co., &c. “On the 
case coming @n for settlement of issues, the suit was dismissed by 


Norman, J., on the ground that fro® the facts alleged if the plaint, ° 


the inferenfe was that the goods were in the possession, order, and® 
disposition of B. & Co.,°as reputed “owners, with the coysent 
Bt. & Co., within the meaning of secgion® 23 of the{nsolveht Act; 
and, therefore, the goods and the sale proceeds rightly passed to JO. 
as assigne@; and further that the Couri had not,jerisdtction to declare® 
the ri fits of all parties®is prayed, fgr that the cause of action did 
not wholly arise within the jurisdiction, and it was not shewn that 
leave had beea granted to institute the guit. e é 

Held, on appeal, the Court had jurisdiction, to entertain the suit, 
an@ the plaint sufficiently disclosed a cause of action. Ste& Co. had 
a right to have it tried whether they had an equitable charge upon 
the proceeds for the purpose of paying the bills. 

co ŜTERLING v. CocHRANE ... ais we O C. 


*JUBISDICTION— Cause of Action—Lien—Specifig Appropriation— 


Insolvency— Order and Disposition.] C. & Co., merchants, carryin 
on business at Manchester, brought a suit against J. C., offici 
assignee, who resided ® Calcutta, as assignee of jhe estate of B. & 


*Co., merchants, carrying on business a Calcutta, and S. & Co., and 


Cad 


e 


McC. and oghers, merchants, carrying on business in London and 
Glasgow respectively. C. & Co. ged, in their plaint, that under 
an frrangement with B. & Co. and Š. & Co., they shipped, on the 


joint naconpt of the three firms, goods to B. & Co, at Calcnéta, ® 
fo in 


drawipg the price on 8. &Co., who afepted their 


114 


respect thereof; that O. & Co. had a one-tpil share in the above * 


joing accoutts, S. & Co. had a one-third share, and B. & Go. and” 
M & Co. had a one-third share between them; that the whole of 
the goods were purchased and paid for by ©. & Co. ; that at tle time 
the acceptances were given, it was SATA] agreed upon by all the 
parties that the bills should be met and paid out of the sale proceeds 


eof the goods, “which were thereupn specifically appropriated 


thereto ;” that S. & Co., -subsequently, suspended payment in 
December 1866, and B. & Co., in January 91867; thatin February 
1867, B. & Co. filed their petition, in the Court for the Relief of 
Insolvent Debtors at Calcutta, hatin 

the goods, and delivered the remainder to J. S. & Co. as agents,* 


g previously sold% portion,of — 


e or sale of account ef O. & Ov., anf the other parties interested, °° 


3.8. & Co. heing instructed by B. & Co. to hofd the same to a sep rte 
o 


* account of B. & Co. ; that J. S. & Co. had geceived the procee 


.Ą. 


> 


the slale of he whole of the goods} that the, proceeds arising from 
the salhadspery handed over by J. S. & Co. to J. C$ whe threatened 
ayd intendedgto apply the same in payment of the general bgdy of 
creditors Of B. Co. O. & Co. prayed that the rights of the patie 

to the Mit might be declared; that an account Ge pa no 

what lmd come into the hands of J. ©. in respect of the goods, 
that J. C. might be declaredenégweralle tg C. & Co, Tof the Anou 
which should, be found to be due to thgm@on such account that 
C. & Co, might be declared entitled to the spm, so found due for the 

s @ ° i . 
e e e 


e 
e ~- 
. 
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& of soe coeds ; ehat J. C. might bg directed to pay jb C. & Co. what 


ee s ri 
price of’ the gSods and other payments ‘made by them on account `- 


should be found to be*due to them qn taking ane account; that the . 
proceesls might be girected to be pall ampngst the parties to the 
guit, accopding tp tyeir respective shares and interests therein; and 
that, i? the meal ime). C. miht be révtrajned, $y injunction, from 
* paying wver the same to any one except O. & @. On the cag ‘ous 
* coming om for sgttlement of iss®s,°tkg suit was dismissed by 
Norman, J., on He ground, Sigt thé Court had nog bs E to 
declare he rights of parties as prayed, and no CAUSG o acgion was . 
e disclosed against the official assignee. r ; 
e Held, on appeal, the Court had jurisdiction to entertain the sui ° 
And ehe plaint sufficiently Gisclosed a cause of action. C. & a ° 
had q right to dave the quegijon tried whether, by the allege 
arangement, the proceeds.of the goods were specifically appro- 
*priated to payent gor the Fouts and the Gourt had clearby jurisdic- 
tion to compel J. C., the official assignee, togapply the proceeds, as 
far as they may have been spedifically appropriated. 
$ Corm v. Cécnpayn nè meene 0.0. 131 ss 


JURISDICTION ease sit zis eee es -- O.Cr 15 
See Evipencs. . 














ee aT ners A.C, 914 
See ALTERNATIVE RELIEF. ys 
Seen See CONCURRENT f p 
aap OF CIVI COURTS gak wos . F.B. @3 
k See Apatamast oF RENT. 
t OB DEPUTY MAGISTRATE ...  ... A.Cre 1 
bs See C&nnnat Profepurs Cons, s. 278. . 
OF REVENUE COURTS... .2 A.C. 87, 216 
See Execution or Decrees Unper Act X. or 1859. è . . 
® . See ABATEMENT $F PENT. . o 
JURY, VERDICT OF 2.0 8. Ca ee Can A 8 
. See PRIVILEGIO ComMMuUNICATIONS, : è ë 


* KINSMEN, CONSENT OF wee i. es Me aa G A 


e Seg Hrapu Law. 
KURUOKPORE ESTATE ww Se eae AL On 120 


See QHATWALI Tax URES. 


LANDS. See Excess —. n E í ; 
IAW.’ See Hmpu ——. See MOHAMMEDAN ——. See TERRITORIAL —. 
LEASE. See BREACH oF Covenawmr. °? o » 
LEGAL ADVISER AND CLIENT ... wes is wt A.C 95 
eo è e 
See CONTRAST d e . ° ..., 
LEGALPPRESUMPTION geet AL Oo 164 
t See Joint Farry PROPERTY. 
LESSHE UNDER QOVERNMENT ... %. a Sues AG. 34 
- e See LIMITATION. . ae = è ` s 
LESSOR , .. si 336 ine bee Sis ` ASC. 4203” © 
7° See Damaans. e ki 2 ¢ e 
LPITERS OFSADMINISTRAZION. Ses Avurnisrnarion. ` 
LETTERS PATENT, 1965, ors. 39 ann 42—Order on Appeal—Pro- A 
ceedings to be sent to thg Privy Council.] An ordbr rejecting a review 
. e 
(3 D s e e 
, . e R 
. e e 
z e 








S, e xxiv ; GENERAL INDEX. ge oa . 
e “N . e e x) 
s e . e Pago 
; ** of judgment is not an “ ordef made on appeal, within® the nfeaning 
of clause 39 of thALettera Patent of the „High Court.e  & ° d 
° Tn cases of appeal ®%nade under glause 42 of tite Latters Patent, the £ 
Court ought not, when it wansmits the proceedings cônnectal phere- 
with, also to agnd such procegdings as applicatio for revigw of the 
judgment of the Hifh Cort, and the Mders of eho Foug thereupon.” è 
. e “Raza Sxop Myarr ossarn y. Raxı Rovsnun Jenan  @F.B. ? o 
LETTERS PATENT, 1865, È 12 e ne o % %. OC 76 
e o See*Cauts or Action. 7 . Be ot a - @ e 
Ri z © 48 “ec ee O OG, a8? 
. of. ane See® JURISDICTION. ° 
e ° 
: : E o ; eoh 15 
- See EVIDBNOR. ce ° PoR . ° 
LIABILITY OF SUCCESSOR oo ww ee oe AL 8. 195 
See Senvics Tyyvnz. . 7 
LIEN eoo e sis Sth. eee, Sass: age tie, e Oe. A 
~ , See Jgnisgicziox. ae g2 2 é 
LIMITATION—Act XIV. of 1859, 8.1, cl. 6 .. + A. ©. 1, 10, 12 


See Survey ÅWARD. 


P o Survey Award—Act XIV. of 1859, s. 1, cl.6 § 12.] An 
Aphellate Court can ipso motu raise the question of limitation for 
e the first time where it appears on the face of the plaint that the suit 

is barred. . 

When A sued for reversal of a survey award, and for recovery e 
of possession, alleging dispossession subsequent to the .date of fhe , . 
agvard, held, that his sit was not barre “by re@on of jta being 
° brought beyond three years from the dafe of the award. e : 

ozayréx Atty v. Qiran Cuanpes Das ... ae A.C. 268 


e et Lessee under Government—Act XIV. of 1859, 8. 1, ef. 12, 
2 ye 17.] A claimed certain immovefble property as lessee, undena © 
@ Government@ettlement made in 1659. B had ®een in possession for 
more Wan 12 years,Sefore the institution of th@suit. Held, thtt the * 
. suit was barted under clause 12 of section Iof Act XIV. of ,1859. ° 
The fnere fact that A claimed as lessee under Government did ndt ° 
° entitle him to the benefit of section 17, Act XIV. of 1859. ¢ 
; Asu Mu v. Raso Mia e- TE er i A.C. 34 


~ Act XIV. of 1859, 8. 10—Fraud—Act VIII. of 1869? 
s 206—Regyjation VII. of 1799.] A sotd a decree obtained by him 
; under Regulation VII. of 1799’to B, but after the sale realized the 
decree from the judgment-debtor. On application by B for execu- 
+  etioif, on 2nd January 1862, the fraug was discovered, and B was 
referred by the Collector to the Civil Court. On 2nd Octobe> , 
° 1866, B broyght his suit for recovery of his purchase-money fram A. ea 
° e eld, that period of lithitation rdh from the glifcovery of the fraud, 
t dRe suit was not barred. : e 
Section 206 of Act VIII. of 1859 does noteapply to decree under 
Regulation WAI. of 1799.6 . 
e Gop&r @manpra Dey v Pen Bini ... we a? ALO 76 


e e oe o , , Sri ’ ` es e 
- N DORP ishment of Jole by Minor's Guardian—Act PIIL @ 


sof 1889, s.848.] “A sued B to recover possession of a hereditary jate, : 
> of whichehe alleged he had been dispossessed by B, during h® minority. e 

° B raised the defence of limitatien, and rAingaishmente Dy A's “wet 

° mother and guaylian, The Moonsiff held, that,tift: suit was not barred) 
on the ground that it had been brought within 3 gears from the date 
5 . . 
e e : . a 
o . t 


bg 3 


.' 


. : GENERAL INDEX. l XXV 
. > ' ` 
e 
on which A haf attained hi8 majority, but decided against A on the 
& morits.¢ On appeal, the quegtion of litnitation ha pis raised, but 
on the mefits, Be Judge also found against A. Or special appeal 
by A, R tgok anedbje on under sectign 348 of Act WIL. of 1859 
that A’s suit waf i) Held, that B could not take the 
- objectioa at that o Agld, that éo make the relisquishment, 
e if any, vid ingt A®it.ought to hgve been shown that it was fos 
_ e A’s benelit.e Decision of the lower Logri reversed® e 
M. Munifuddeer#v. Mohaggd Ali edistifguished. ; 
¢ ° Kenanyara Mooxensee vIMATHURANATHE DUW co A.C. 17 


LIMITATION.® ‘See Acr XIV. oref859. See Barnaai# 


SS Sigs. eel i ww 4 0C 49 
vo o Se Punanrxe. * . . aes 
LORD'§ DAY AOP °... fet eee nee AL OO 
. See Byrrs Burman. . a 
MAGISTRATE, See Answers 18 ——. è 


MAHQMEDAN. See MOMAMMEDAN. 


MAJORITY —Act XL. of 4858-yRegulations X. SEXUI of 1793.] ‘ 


Every person, not being a European British subject, who has not 
attained th8 age of 18 years, is a minor for the purposes of Act XL. 

of 1858, and, unless he is a proprietor of an estate paying revenue to 
Government, who has been taken under the jurisdiction of the Co 

of Wards, the care of his person and the charge of his propety , 
are subject to tha jurisdiction of the Civil Court, and he is a minor ` 
whether proceedings have been taken for the protection of his pro- č e 


. perty or the appointment of a guardian or not. 


Manuusupsm Alanst v. DEBIGOBLNDA Yerwar F.B. 49 





oI a Esa a Cas, Aa aar OS O 
See European Brimsn BUBJECT. ° 
MAP. See Tuoxnvsr : i A 
MERGER, m, g Pate o ete ie. OPO a 
i e See Causa QF ACTON. > 
+ ¥ ° ` 


MESNE PROFITS—Act ÆXII. of 1661, s. 11—Act VI- ‘of"1859, 


~. £8? 196 and 197.] Mesne profits are in themselves simply dameges 


which, do not exist as an obligation to be discharged until they 
have been afarded by,a Court competent to dofo. Therefore, 
apcording to section 11 of Act XSLT. of 1861, “ mesne profits, » 
pase at the time of execution” must mean mesne’ profits which 
ave been at that time ted to be paid by a decree of Courte 
The two portions of gection 11 of Act XxUL of 1861 are in 
direct connection with sections 196 and 197 of Act VIII. of 1859. 
„A obtaiged a decree against Iẹ for recovery of possession of cer-@ e 
ə tain property, and for mesne profits up to the date of the suit, but 
se the decree was silent as to mesne profits after that time. Held, A 


was nag barred by thf eprovisions of’section #1 of Act °XXIUII. œe , ° 


“861, from bringing a suit against B for mesne profits, during the, 
= time that A was kept dut of possession after the decree. 
Harapionpy CHOWNDHRAIN V. DEAN ANI Cuownwaain A. O. 1338 
Wei eke? AGN” og A Aa Ao R, O 146,167 
See Decres ror PSasrasion. See Uragciwer Tryenn. è 
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MINOR, SUIE BY eee O10 
eo. 7 o Ke Burorzan Bertsu Suxyrcr. -@ 
uifotys GUARDIANS $ “ae 8B aids a! aay ALGO OIT 
, bd See LIMITATION, eo œ . 
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rer $ . GENERAL INDEX. 


e >R 
Naom OF AN ATTORNEY ° pa uf a P.O. 
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See ORNEY. . . . 


e 
e 


MITAKSHARA Oe Bes ee Vow PAG: 


See Proor or Wue ' Pee ee eo P 
Escheal— Onug. The etime ng of Bandhus, qr 
cogngte kindred, giver, in Mitakshara IL, S®@ctifa G, art. 1., is not 


@®haustive. The maternal ungle and the father's majoral uncle , 


will take as heirs in préfas&nge to the core ° 
In a suit, by ghe Cowi ciaiming@laffds as an escheat, which are 
admittally ingthe posgeasion of tke party claiming astheir*the onus 
is on the Crown to show that the l@t proprietor died without heirs. ° 
tis open @o the defendant in such a suit to gt up any jus tertii @” 
ar the claim of the Crown. . %7 


Grmipuant Lar Roy v. Tas Gpvtawmen? of Banas PC. od 
MOHAMMEDAN LAW —Creditor of *Ancestor—Ryrchaser from, 


Heir.| Ê, a Mohammedan, died, being indeltêd to B in a sum of 
money. B sued the Mirs of A fow the amount, and obtained a 
decree. Before B obtained his decreg, the heirs ofeA had mortgaged 
the estate of A to@.e The property yas pu® up to sale in executfon 
of B’s decree, and B became the purchaser ;,and now sued to 
obmin possession from C. s 

Held, that the mere fact of the property having once belonged to 
the estate of A did not entitle B to follow itin the bands of U, so 
aseo enable him to recover possession without redeeming. The 
heir of a Mohammedan may, ns executor, sell a partion of the estate 
of the deceased, if necessary, for the payment of debts; and suck 
sale will not be set aside, if the purchaser acted bond fide. 


Syao Saan Esay Hossein v. Srep Ramzy Ani o A Ce 172° 


MO®KHTEAR os ee Sees S we A.C. 





, Ses CONTRACT.. : 
AND CLIENT .. ua vee AL Or, 


95 © 


a % See PRIVILEGED CommunieaTiens. » °? 


MARTGAGH-SDebt—Costs—Act BXVI. ef 1864, s. 9.] Ina ghit by 4 
o 


is oe granted a putni to O, B obtained a decree against*A for 
e 


° onGy-terund ay 





a mo®gagee, the. prayer of the plaint was,fot n decree for Rs. 300, 
with interes® and for foreclosure or sale in default of payment,- 
held that it was an action -within section 9 of Act XXVL. of 1864, 
and, therefore, the plaintiff was not entitled to costs. @ 


8 


(d 
Kurrreamonan CHATTERJEE v. Kısofimogan Boss O. C. 27 





MORTGAGOR AND MORTGAGEE— Covenant not to Alienate—Pur- 


chaser at Auction-Sale.] A gave a, mortgage to B of certain pro- 
perty as a security for money lent, and covenanted not to alienate 


ethe property by gift, ijara, putni, @ otherwise, by whiclloss might 


be caused to the existing actual assets of the property. A subse- ° 


e amount of the loa, and the property weg sold in default, of 
epfyment. D was the purchaser at the auction-sale. Held, fha 
could maintain his suit against O to set aside the putni and for 
possession. ` mar ° 
Brasas Køsoni Dast v. Monsamwen SALBM 


vA PUBLI®S SERVANT ... ies k A. 


o See ÜRIMINAL PROCEDURE Conr, ‘a. 273. ece 


e 
NON-DELIVERY OF GOODS! Bailens—-Orfis@Probindi.] A gnt 


Cotton to B's ecrerehouse, to be screwed.” Tt was placed in B} 
e . 
e e 5 
° e t 
° 
e 


See Benan ——. See Dern or —-. See Fonzquoafan. 
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Ta A, OF 182 
IN OBEDIENCH TO AN ORDER ots 
o oe oe @ 3 


l 


% 


e of his cottor® eld per Norman, B® t 
«he goods, and that hg was only bound to account for the mannes 


*B a bailee at dl? eRer Markby, 


mo 


a . GENERAL INDEX. : xxvii 


1 
7 
. H ` bd bed . ; if 
godownd, in charge of which was a servant of B's, who kept entrics 
of conn gece ted and giver\oute B’s durwan kep¥ tho key of the 
odowns. $B provided®dunnage, no sent was pai forgodown room, 
Ent it wasshown thais on several oecasiom®, when cotton had been 
left by gqwnera fof some tiye in tye godowns, aed removed 
oscreved, rept hd Men paid; and jt was inllonéd that it wes for 
the mutta] interest of both parties that the cotton si uld be so kept» 
The custonfwas that the screwing chayzel should be paid by the 
purchasers of cotton, to whom i#was ddivered bY Be byethe direc- 
tion of tle vendors. In an acnoney A, for the non-delivery*f some 
at B was a gratuitous bailee of 


ig which they had been kept, Which he had satisfactortly done. A's» 
suit mus be dismissed. © oe 
-Decree affirmed on appeals fut er Peacock, C. J., Quere-—-Was 
X B wafa bailee for ci8tody, but 
not a gratuitous bailee. e 
OOLCHAND v. ROBINSON dae ide er sis 0. C. 


NON-GERIFICATION OW PLAINT go ® en ACQ 


See Barany Morreaas. 


NUISANCES, REMOVAL OF... A.r, 


See Criminay PROCEDURE Cops, ss, 62 AND 308. 


OBSTRUCTIONS. See Dirro. - ae 
OCOUPANCY, RIGHT OF—Sub-letting—Act X. of 1859, 3. 6.] A 


sued for a declaration of right of occupancy founded on a potta and 
leng possession, and all that he had under-let to ryots the land 
deviged by the potta, but that B had obtained adecree against’ 


mided his tenance? by quitting*the lan 
Held, that A did not, by sub-letting, transfer the right of occu- 


paisg, Decree reversed, and case remanded for trial on the merijg. 
é A 


BAN CHANDEA PAL vt Mūra Sunparr Coowpurain. A. C. 
z 2 





-e See RIOT NOT wayne A KIGHT or = e 
OBFENCE*UPON THE*HIGH SHAS—Punishment—Procedur?—17 


. 


, 


§ 18 Veet. c. 104, s. 267; and 18 & 19 Vict, c. 91, s. M12 $13 
Vict., c. 96; and 23 & 24 Vict, c. 88—Act XIII. of 1865.] In pro- 
secuting a Brifish subject for an offence committed on board British 
ship upon the High Seas, held, 1+-(dubitante Phear, J.) that he 
myst be charged with an offence under English Law; 2—that the 
punishment must be accordiag to English Law; 3—that the trial e 
must bé according to the procedure of the Local Court? 
Therefore where a British subject was charged before the High 
Court with having committed an offence under 7 Wm. IV., and 
1 Vict, c 85, s. 2, on board a“British ship, upon the High Seas, 
within the Admiralty jurisdiction of the Court, and found guilty 


20 


‘them for rent. THe lower Court, on appeal, héld, that A had deter- e 


Sgi 


* 


Df an offence under 1 15 Vict. c. @9, s. 5, gid, that tife convic-e, 


tign yasegood, and thas the prisoner would be rightly punished withe 
“rigorous imprisonmenty’ which is defined by section 53 of the 


Indian Penal Code to be “impri8onment with hard Inboy;” and that 


the trial hadeeew rightly proceeded with unfer Act pf 4865. 
It opght to appear upon the of a charge tht gt had been 
peni to the Olerk of the Crown by a Justice o®the pan oe & 
agistte, "hut its not so appearing is a formal defect @nly,*to 

wich object can only be taken under section 41 of Act VIO. 


© «oP 1862 before the jury bas been Swegn, and it ia not ground 
4 arfest of dadn i i P 8 
pi * Tae Qozen v. Pugsrsox z3 ie O. Cr. 
img See SeyaRaTR QEFENCES. ° : 
. e . 
(d ° 7 ta 


e 
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See QULPABLE Homicws. 7 e 
* PAINT. See Auenprxe — See Non-VERIFICATION OF _@ 
PLEADER—Apt XX. of 18665, s. 12—CaRutia Court of Small Causes— 
e Act IX. of 1860.] A pleader, holding a cerfificate under section 12 


of Act XX. of 1865, is not thereby-entitled to be admitted to prat- ® 
e e tBe inthe Court of Small Causes gy Calcutta. In re Tylsidas Seal 
~ distinguished. 2 eae 

° : ge Suasa Brvdnay Buavugy ai e e A, Cee 46 

*PERADING— Limitation — Act XIV. of 1859, 2 3—Small Cause Court 
e ‘Rule 1 Per Peacock, C.J., and Norman, J.—It is competent*for*a 

Judge of the Court of Small Causes, of his own motion, to notice thee 
point of linfitation, and ® decide a case upor that igsuey such isaye 


° g t haying yoe raised by tho defendant. 4 
. ° © Per Iar by g7.—It is not competent for such Judge to ratsethis 
`; © point, aad defe the case thereon, after the case of botle partjes ® ° 
5 Soeg - Lapse of time does not oust the jurisdiction ofghe Court. 
° AYNB V. CONSTABLA pa't e| p te oee Q. Qa 9 
e POSSESSION, DECREE FOR. See Decay. 9 : 
Torn’ g 


nen Aera In gi guit for recovery of ` 
possesfion of land, it was dechred that the plaintifew ns entitled ta 
ry e . 


. t i p ) z 
. a GENERAL INDEX. xxix , 
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°. ee € 'A “ e 


' 
possessibn ag dyder, and ordered thtt the defendants should deliver * + 
% to him? ppfsessson as such. wi on appeal, that #he decree should 
e 








b have simply deckare that aingiff was’ enigtled, to possession, ' 
withowt any dediargtigp ‘of right as fivnere f : 
RapgakRiqgn ert $ HARAKRISUNA Das... ee O. C. 1 
e pOSŠESSIÖN, IID FeR S. gto ka fA 
® z 4 Survey Awarp. " ‘3 e e 
oe? " @ se 4 -o eee owe A. C. 27 
. e >? Sæ Wests py Hixot®Wmow. ene 
POWERS OF REVENUE COURGTO SELL PROPERTY. A.C. 177 3, 
. See JURISDICTION. e . 
PRAPTICN ° cou eae ALG S02 


K . e Ô See Aor XIV. of 1859, s. 20. 

PRE-AMPTION—;Splitiing Cltim—Amending Plaint.] The property of 
several co-sharers, &eme of whom were minors, was sold4o a single 
purchaser, under a deed of galg, which confined a covenant by the 
vendors, who professed’ to act on behalf of themselves and the 
i that they would compensate the vepd@e far any loss he ° 
might incur, should the minors, when they came of age, not ratify 
the sale. aA sued to enforce her right of pre-emption in respect 
of the lands sold. The lower Appellate Court was of opinion that r 
A could not enforce her claim of pre-emption in respect of the 
shares of the minors, and on the Court's suggestion, the plaintewas 
amended so as to ask only for enforcement of her claim in respect 

nly of the shares of the vendors of full age. Held, that A wos œ 
ound to claim her right against all the shares, and could not 


eenférce it in respect of some only: ° 
A Serhblee—A pint cannot-be amended in an Appellate Courte © 
Asput Garoor v. Musst, Nur Bart... ae gs AC 78 ° 
aiei Dran | cate. a S AG, 105 
o: See Act L or 1841. š f * >? -` 
PRESOMPTION no m i: s . o A.C. 95,164 
è e See Conrragr. Ste Jort FAaxiLY Property. e 
PRIORITY vee o nee nee ae @ A O 14, 197-9 
. 7 See Computsory REGISTRATION. See REGISTRATION. ? 
PRIVILEGED FOMMUNICATIONS—Act IT. of 1855; 8. 24.—Mookh- i 


tear and Client—Verdict of Juryp—Procedure in Revision.] The, 
question whether a communication between the accused and a 
witndss is privileged, is a q@estion of law for the Judge to decide 
Communications between mookhtears and their clients“hre not pri- 
è vileged within section %4 of Act II. of 1855. 
he High Court sitting as a Court of Revision cannot interfereg e 
te set asid& a verdict of acquittfl by ajury, on the ground of mis- 








e direction by the*Judge. - 
HE Quaex v. Gaanprakant @nuckerwwrry.... ° ... A. Cee „8° 
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See Lefrens Parent, 1865, ops. 89 ann WT 5 nog 


e EN 
PROMISSORY NOTES.. u p0 u OO. 14, 36 “41 
5 „See Company. @ee Cause or Acti eSee INTEREM Act. ` 


PROOF OF WIAL—itakshare—Dayalpagh—FegtifCustoh.}y A, œ 

Higda? died leaging tw® graridsons, B and Of to Whom hig estate œ 

atscended. a WOT Gj pi = food, worship, and gae. The . 
roperty was wholly gitunt® ingBangal, agg the faurtly, wh¥ originally 

a from tke Viestern Provitccs, hat long been revident these, 6 o 

died, lea¥ing b® widow D, and his brother, B, surviviyg Mm. B, , 

who was mgnager, died 2) years“after C. After B's death, D 

beought her suit to establish her right ng widow@f O to a moigty of S 

the family prone The representatives pf B set up an instgumentf 

which they alleged to be the will of Op whereby fe Dequeathed his o 

share to B,geserving maintenance toD.* ive 

The Judge of the Zillah Court of Nudelea held» that the alleged will - 
of C was genuine, and ismissed D's suit. The High Court, on 
appeal, held (1) that D ought firstly to have shewngler title to sug, 

e ie, she haveg Mimitted that the familyecame from Mithila, site 
ought to have shewn that they were no longerggoverned by the 
MitSkshara ; (2) that for several generations, the rule of imberitance 

` had been according to the Dayabhaga ; (3) thatthe alleged will was 
ng proved—(there was evidence before the Court of the factum of 
e  the-will adequate to the proof of an ordinary will, but the Court held, 
e that this evidence was out-weighed by the internal ,improbabilities) ; 
© (4) that ifthe rule of inheritance was not according to the Daya, _ 
bhaga, the will was inoflicious. 

On appeal to the Prigy Council, held— P . a 
® 1s¢—It would be a rash conclusion og the state ob the ewdencedn 
the case to suppose a preference of the law of Bengal likely to be 
operativé on the mind of the testator ; and, therefore, there was no 

efoun@ation for treating the will as inofficious. 

: 2nd,—It was not necessary to decid wh®ther the rule of inheritance © 

© wns accordif to the Dayabhaga ér the Mitaksfarn, wag 
8rd.©-The evidence was adequate to the prd®f of an ordinary will, 
and there ws no internal improbability of the will sufficient {p 
discredit it. 7 - 

Hindu law is in the nature of a personal usage or gustomy and 

robably migratory families or tribés would retain their own usages. 

he presumption is in favour of the continuance of the ancient family 
qgistom. _@ ° 

The decisi€n of the High Court reversed, and the decision of the 
Court of Nuddea restored and affirmed. ° 


: ° 
e Surenpra Nara Roy v. Himananr BARMANI w P.C. 26 
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See Corpanie HOMICIDE. 
in ie sH e A. Cr 75 
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PURCHASR 84 
e. 


See DECREE AND SALE, UNDER Qcr P:S or 1868. 


$5 OF A DECREE ao oun eg Me a RRO 2 


See Cross DECREB. os 
8 
Pa e (J . 
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PURCHASE A FIDE ... aes ae 3 si 
` . ge Bxncurjon Saiz. è ; k 


seee APADOTION SALES a on ALG 208 
See MonyMcor snp Montasses. A 


o- RAPE. She Argante Pe—. p an . 


. e e 
> REFUSAL ta REGISTER—Registrdti XX. of 1866, ss. 49 
and 82 to Evtdence—At YTIF. Xf 1859, sss. f oyd 15] A 
* © břought svi in the Moonsiff's Court against B and & alleging that 
e they sou outright to him bysaqf kabala. fertain landed property + 
for Rs. 300,°- hich was dul paid ; that the abala wagexecuted; | be 
that possession was gfven to Ke ; that Band C set ap before tha e 
Peper opile figudulest objections to the effect that a stipula- 
* tiggf t return the property tp fhe vendors on the repayment by them 
eof the consideration-money, had not been eanbodied in thædeed, and 
` that part of the confideration-fnoney was stil unpaid ; that, there- 
fore, the Registrar refused to etecute the deed; that in fact there 
was no such stipwiation as set up by B and C; apd that the whole 
of he purchase-money Vas paid ; and it was sted in fhe conclusion 
of the plaint that the suit had been instituted to set aside the frauqu- 
lent objecti®ns, and to establish the full title of A as purchaser. 
Held (Miter, J, dissenting), the suit would not lie, The bd 
_ unregistered deed could not be admitted in evidence, nor pard 
evidence of the contract be given under which A alleged that “he ` 
ac are his title., A ought to have proceeded under s. 83 of Act 
. of 1866. $ 
3 Surita RABMATULLA 0 SHEIKH SartoTULLA Kaecmt ... F.B. 58 


ï 


REGISTRAR@DUTY OF ng o e e t OL AT, 
% See REGISTRATION. è 


REGISTRATION —dect XVI. of 1864, s. 13—Deed of Morigaga— $ 
e@lividence.| A executed am instrument in favour of B, thereby s. 
covénagting to repay Bethe amount of a loan, together wi@h interest, œ 

gaud mortgaging certaineimmoveable property ns ségurity for r@pay- 
ment of the same. B sugd A for the debt. Held, that ehe instru- bg 
mefit diù not directly create, declare, transfer, or extinguish my 
right or, title in immoveable property; the land was mentioned as a 
collateral secu#ity, and, therefore, the, instrument was not inadmis- 
sible in evidence under section 18 of Act XVI. of 1864. 

Gqpan Prasan v. NANDARANI ... si ve .. A. C. 2192 

Deed of Mortgage—Priority—Aci XIX. of 1848, 

es. 2.] The purchaser*under a decree for sale in satisfaction of 
a registered mortgage is entitled in priority to the purchaser under ẹ e 
_ =A a er Tra 7 Fag in satiWaction of another unregistered 
ortgage, althou e latter mortgage f on earlier date. 
°° Mahraja Mahesware Sing ABRAR Choodi commented on. %e . 
Pramuan Misserev. Upit /Naparan Sme a. a A. Ce 19? 
Act XX@of 18665-Duty of Registrar.] Under Act 


e "XX. of 1866, a Registray has no power to refuse to regis@er a deed, 
onthe grounfl th@t theull consideration therein mengiowe@ has not ` 











pa 








been paid. His duty is, when tle parties appear ig p@sag befpre . 
hisa, Binply go ascertain whether the deed has peblvecxegnted y P 
z the pefsons ley whom it purport®to have been executed. 7 E 
y In gras Yagrer or BRINDABAN, ÜIHANDBa SHAW 0.0. 7 
tf EP See Agr XX. or 1866° See Acr XVI. or 1864. w 
-e ° See Compurgony*——, See Rerusan 18 Refusrsn. 7 
e e e hts F ‘i 
. “e -` e 


6 . E P” 


ik 24 _ 





ere . GENERAL INDEX. - 4 . 
, © 8 . è ~. o e® 
m e  RRQULATION—1793-—-X. in XX" i om Be a5 
oe R —l X. AND VL a’ " B 49 
. ? See Macnee eo 6 e ca F é 

a A A T S oe ALO O76 


hd 





See Lisiration. 3 ' % s >p 
1806-2- XVJ I—Notice “of . F clogure— Pour op 
@race.| The y&r mentioned” in section 8 of Regulafion $ VIL of œ 
1806.is to be reckon e date of the service offhe.notice e 
under that actien. ° * .®@ s ` 
Mafisse @aanpea Sey v TARMI o M erro FG Me 


RELIEF. See Anrernativa Reer, 7 N 


“RELINQUISHMBNT OF JOTE 68 8 OO a7 
e 


See LIMITATION. wenn? ee Pas d 
; ee ee ne eee ee ee OF te 
. ‘See Upancnowsr Tanuns. e -@ °* s 
———- See AnaTemenr or ——. “See Act X. oF 1859. See 
ARRgARS gr ——. è ° i 


. . - ` @ 
RES JUDICAT A— Cause of Action—Estoppel.] A glaimed certain pro- 
perty as the adopted son of B, and it was decided ie that suit, 
that A had failed to prove that- he was the adopted son of B. 
Held, that this decision was no legal bar to A's proving in another 
suit that he was the adopted son of B, in which A sought to obtain 
a different property upon a different cause of action, though the 
parties to the suit were the same. E 
Kera Ras v. Buagawan Das ee e ee A 86 
° n 
RESIDENCES e ete ge S e OL 8A 


Seg Jonispictioxnn .. ° . e 
RESISTING EXECUTION OF DECREE—Act VIII. of 18659, ss. 229 
and 230.] A and B obtained a decreg forspossedsion of Innd against O. 
æ On their pæceeding to execute, their decree D, who was in posses- 
+ sion, @resented a pttition to the Moons#f, complaining that thgy were 
thereby ateempting unlawfully to interfese with his possession, 
Th case was tried, on remand-from the Judge, as a suit uwder jhe 
provisions of g. 229 of Act VIII. of 1859. Held, per Jackson, J. ° 
—That as the decree-holder had not com Igined that.@he Officer of 
* the Court had been obstructed br resisted by the olaimrnt, the case 
edid not fall within s. 229: of Act VIII. of 1859; and, therefose, 
the Court kad not jurisdiction to tak® summary cognizauce*of the 
ease. Per Milter, J—~This objection, taken for the first time on 
special appeal, did not affect the merits of*the case gr the juris- e 
. dhotion of the Court. i 


Bumar Sine CHoOWwDOBRY v. enanas e rie Andy 206- 
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RENT 


* ZRESUMPTION OF JAGHIR. Yee Jaanm. |, ge 


` 


REVENUE COURTS. See JURISDICTION or —+., tat age we 


REVERSION GR sae ites ri sit. Mi m AC 27 
f o Jeg Waste ns Honnu Wipows, s e = 


0-4 estral ee y Son's Widow.] A died leaving 

® B per isona a son deceased, U, the widow of anothere son 

“* deceased, and and E, sons, Bim surviving. AJ? fot, hefft 7 

e separdte possession of their respective shares in the estete. C sold 

her share, for Ra. 995, to pawefth debe of,A’s, of R8. 070. Band, e 

having waives ther vate B sued as revgr#oner to set asid t 

sale mgde by O. Held, that O did no wrong jp selling her share to ., -7 
. z e 


° s 
e . 


° . $ 


e. 
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i ` GENERAL INDEX. l xnhite = ° 
os wa : . n Bite e ae 
e n ‘ . ° .': . Phgo - 
% pay of and the mere fact that she sold 4t for more than 
° the amoĝnt of the dget, did not renger the salegnvalid. pit 
RA v. Usa agi - aro ge” ALO. 201 
REYISION. «See Aro kI une 'n sz o ° ° ; 
ee RIGHT OR APPEAL. See Arruan. © a" e Ce ae 
OPCUPANCY. See Oco8p e, ‘pa i 
e 6 WAY -e Interruption A PET A bM g right of are 
way over B’#land. , He allowed B to erect ashouse of the athway è, 
* and enjoy®® for 7 years. H@ then brought a suit, to have the ` ' 
“pathway re-opénefl@y pulling down B’s house. Held, A must : á 
° 7 gkeff tg have acquiesced in the interruption of his right of way, an 
e  hisedlaim was Buci? that a Gourt of equity and good conscience 
e Whald not enforce. ? % ē 
Bent Mapmavelas v. Ramsar Roxa ” as we A.C, 213 
—_——-- TO BRING SUIT Se Saper visa we ALO. 203 
- "e |, See Dawasais. ° ; e a p 
t PROPERTY? SeesProrxrry. - : 7 
- RIGHTS OF SUIT ..° a oe is RA ee a ASO. 177 
a See JURISDICTION. 7 r 
ROLLS. See Arrornar. ‘ ` 
ROT. Gm da we. ee a Tas Ae a A O 
i See Daxaars. , n 


RY@T NOT HAVING RIGHT OF OCCUPANCY —Ground of En- 

. dansemeht—Act ae 1859, 8. 13.] Section J3 of Act X. of 1859 is 
paar tae nftrely to yote having rights of occupancy, but t® 

e. under¢tenants and ryots. The landlord cannot,, by giving 
F notice ofenhancement, compel the tenant to pay more than a reason- 
able rent, and he cannot enhance without notice specifyingsthe p' ° 
e grounds of enhancement. dT'hæonus of proving the Sziitence of the 





grourgls alleged is upan the landlord. ` 
: BARRANATH pau $. Binopraa Sex“...  .@F.B. 25 5 
BALE, See PAENT To Šrar See Exxcuriox —~. « 
z *___. BY OFFICIAL ASSIGNEE ... si ies w OFC 79 ° 
„° Sew Exgovrign-Crspiror. ` 
ma BY SON'S WIDOW aie e a te eee AL C08 
e See REVERSLONER» e 
SENTENCE, COMMUTATION OF .. an aa O n AL Cn 5 
e Seg Arrenpf at Raps. Fs 
ARATE QFEENCES ae meala eh A oe 
* $ ee ORIN AL Paocupunn (ome s. 411. . i 
SERVICH OF *SUMMQNS)«... A ne e Pun AL Go 186° 
e See Juaisngcttion. *. 


SERYIÔE TENURE—Awears of, Rent—Liability of Successor.) A, 
= the holder of a service tenure subject to aguit-rent to @he zemindar, 
* died, leaving Mis rént for the last three years unide *B,*his son, ° 
guccgeded him in the tenure. @ Held, that the a, res would, aot . 


a28 Boos A's successor in the tenure for A’s arre f rent. P a 
. . pe ae Sine v. Manman Sirsa. es i Å. 0. %195 
ETOF o ocs o os gor tue mt a o IES 
8. f *e See Gnoss-Quenns. z. . 3 
.SMABL CAUSE COURT’ ww loe eng A 
¿ See PLBADER.§ .. T 
. à e R 
a j è ` .2 
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SMALL CAUSE OODURT AOT (AXVIy>of 1864,) 309, aX.of g 
° 1850, s. 25-—Cgsis. In a suit ypon a judgmemy of the Smfll Cause ° 
Court, brought by-reasongpf thẹre being no process of ay fourt, 
whereby satigfnction of its decree could be ob dy held, the High 
Courthad power t8 award t8 the plaMtiff his çeta pf suit: œ è 
es oWnder, the civsumstances of he case, costs were not bive > . A 
Mapan Moman Benge LAWRENOR `... |- ee 0O. C. 66 
e Y .@ 
or oe R t9 an see e er OG P., 
. ”. . © See BuEaving. e ee 
. e 
1 * SON.OF DEAF AND DUMB SON... A OST 
: è o See Winny Law, ry id è 
SPECIAL APPEAL—Act VIII. of 1889, %. 8474 No appêal, lies | y. 
against an order rejecting an application for the re-admission of a -` 
b appeal under sec. 347, A& VILL. of 2859. - 8 bi 
AMIRUDDIN v. JIN Brar è: aà eg .. F. B. 10l 
= SPECIFIC APPROPRIATION .., on we T 0. C. 414, 131 
: See SuniwpPcrion. . œ . - 
SPLITTING OLAIM ... is ae rn Pe ow, AC 78° 
è See PRE-EMPTION. s 
STATUTES. 
e 10 & 1 Vict. e. 21, 8.6 sie ais dice ae, ee O. C. 84 
> See JURISDICTION. i Á 
® 12 &13—, c. 96 A s 
17 & 18 —, c. 104,8.2 s 
8 &19— e 91, 8.027 Fie aes “yoo O; eCr., 1 
° 3 &-24 —, 6, 88 e . . e a 
_ Seo Orrence uron THE Hian Bras, 
. RUB-LẸTTING ot ace ae ad ate s ai A.C. 8l 
. See OCCUPANCY. e o . © 
SWCOESS[ON $ e ge oe Poe gee 9 A. Č. 117 
£ See Hrou Law. e : 5 
-a ROT X. OR 1865 a, ue o Oe a 3,19 
e : See Jurispiction. See LETTERS OF ADMINISTRATION. ° 
SUCCESSOR, LIABILITY OF „e awe aa $ °A O 195 
ee See Servicr 'IENURR. : Soe 
SUIT FOR POSSESSION. See PossEssian’. y . 
‘ —— BY MINOR. See Minox. š 
, BUMMARY APPLICATION eae See ALC MHD 
è See AssiansE or A Box® . e ri f ma a 
° BUMMONS. See Sgevios . . . | A 
. . e 
BURYEY AWARD—Tfakbust Map—Suit for Pfssession—Esteppel— 
e Act VIII. of 1859, 8. 2.—-Limitation— Act XIV. of 1859, 5.1, ch6. 
In a Thakbust map, land was demarcated®ns belonging to A. Pe 
claimed ghat%t belonged tw him jointly with Ax e On {8th November, e 
© a 1858, the måPwpp rectified by demarcating thelands to A and Bjointly, 
.? Bigervaels®brggeht a-anit against %4 in the Muonsiff’s Coutt, to 
Gerecoger the y of some mangoes which grew on two plots of, the i 
‘a land in qnestion, and it was decided on 42th December, 18, in favour 
e of B, on the ground that the plots belonged to A and B gointle Og .° 
11th December, 1865, A bréfeht his suit*ogginst B for a deokfra- 
tion of vight afd confirmation of possession? to set aside the sutvey 
> award, md for amendment of the Thakbust Mn? A alleged that he 
. e . 
a > e 
° e ‘ 
td s bd a . . 


` . e g í 
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: ° y j o ° {rge . 
% was A the Thakhust proceedings, and tfat he had been in 


possessiofi ever gingê. e E l 
Figid, (overPuli e decision ¢¥f thegCourts below), (1) that A 
; ‘Was notestope the @ecision of 12th December, 2864; (2) that 
eo ` -Ċthe Mit was Qarmg, so far€s it age toghavethe akiai map 
‘ @ amen under clause 6 of secon 1 of Act@XIV. of 190; ° 
° (8) tk A nit by a person in possès ave his title confirmed, is 
ot a suit to recover promt WADA clause € ofgsectjon 1 of Act 


“@ . : . 
° -ef 1959, and-is not barred by reason of its nef being brought ` 
e within 3 pears from the date SaD owen ‘. 
e Manna Onixpra Cuucnernurry v. Rasxusfan Cauckger-, z 
e BUTTY o A cee e iui a... A.C f 


SURWEY® AWARD Limititions-Act XIV. of 1862, s. 1, ol. 6.] 
*& appealed from the award of a Survey Officer to the anes 

°” who summarity raeted theappeal. Th8 order of the Commissioner 
was confirmed by the Boayd of Reverffe, without entering into 

the merits. ` Held, the ario of limitation ran from the date of the 


wder of the Board of Revente. c. o >. d 
Kawana Coanpna Dds v. MomaneD Arzat w A.C. 10 
. : Limitation—Act XIV. of 1859, s. 1, cf 6.] 








A and B wero similarly affected by a survey award. A appealed, ° 
but B did not. Held, in a suit to set aside the award, B could got 
compute the period of limitation from the date of the orderof A’s 
appeal. Also geld, B’s co-shurers, who did uot appear in the 
proceedings of award, if the award gave them a cause of action, ® 
ought to have sued within 3 years. 

: Torstnam Das v. Mowssep Arzan ©  .., = A.@ 12 


ott : ae “ts ae A C8 


aoe eee 


See LIMITATION. e 


SURVIVORSHIP OF CAUSE OF ACTION —Act VIII. of 1889, s . 
@ 100.] A and B, as joint owne of certain land, brought an action ° 
for damages on accomnt of trespass. B died after non brought.« 


€ Held? that the caus@of action survived to A. è 








e + Sanble, the words è cause of action,” in section 100%f Act JHL g 
7 bf 1839, mean “ right to bring the action.” , 
Puanpna Monay Dorr v. Biswamnuarn Lana ... O.C. 42 ° 
+ e `- 
TAĻABANA SS ee a wee A, OD RS 
> See APPEAL, o è 
TENURE. See QGHATWALI . See SERVICER SeeUvancnowkr ——. ° 
€ERRITORIAL LAW ° aa ba eo a aa 6 OM 
S gee Escngar, e : coe >œ 
aes Mi AKBUST MAP ee. he eiaa “Sie vd eee LI 
bed e Be Survar Awapo. L é e e...’ 
TRESPASSER e.. zes ane si a we AQ, 21 
: i See Act XoF 1859, 7 
TRUST n na ii E sas ew. ACU 95 
oe See Conrificr. e» * 


`. \ 
> UPANCHOWKI TENURE—Mesne Profits—Rent\AcP M of 89.1, o 
; = A gutd B for possession, with mesne profits, of a Sharepin carta 
e talooks, abeging that he purchased it in execution of a deeree. If 
e. spoed that Re held thg foala unéeg yan Updnchowki title. ‘The ® 
LBC Court, Sowever, awarded to A mesne profits fgr six years. ~~ 
i o Held, that B haying? roved his Upanchowkititle, A could only g 
2 be entitled ton shire Of the Upanckgwki jumma, which whs not of 
. e 4 
e 
a : e 
é ad a © g 
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the nature of mesfe profits, but of rgnt; and, theref tto e 


: recover that could nat be brought in the Civil Gury 2 ° 
‘| SMB, KUMAR JOTI vi 4L® Persan BEN * eg AC. 167 


€ 
VALIDITY OF ATT gCHMEBT—Dergeo*-Act Sif of B59, 33. o 

a Upgend 240.) The effect $f pranging an aes #8; uhde» section 119 yaua 

of Act VIII. of 1859, is lang that there has not bg@yeta . ° 


. valid decrce in the sujt, an repy any ggeachmendé that@ns issued 3 
‘ ‘in executjon €f tl% decree whRh bas Men set aside, becomes invalids @ . 
è A obtained a@ecree eg parte agaifet B. Property beléngitf to B 

x was attachedyin execution. While Ander attachmont, el sold the ° 


gpiwperty to C. Afterwards B applied gor, andeobtained an order,. ® 
‘uifder section 119 of Act. VIII. of 1859, to sot aside A’s getree g 
and for a new trial. 7 e Oe. E 


Held, thaġ C's purchase, was not nulf and void, ynder sectio®* , £ 


240 of Act VHI. of 1859. 7 Ld of 
Lara Jagat Naratay v. Torsrgam o fs mAr Cie VTL 
VESTING ORDER ge oe ue we eee Oe ee OF OY 79 
e F See Wsucuri®n-Crepiror. e e e 
VOLUNSARY PAYMENT os Sas S o + P.C. 2l 2 


R See EXECUTION. 


WASTA, BY HINDU WIDOW—Recersioner—Possession.] - Waste 

e -on the part of a Hindu widow in possession being proved, it is not 

e competent to the Court to put the reversioner in* possession, assign- 
ing maintenance to the widow. A manager shotld be appointed » 


. tothe estate accountable to the Court. The reversioner may þe ee ae 
appointed syeh manager® > ~, . e soo j 
. Moussr. Mamaranr v, Nanna Lan®Missee ° a A. @ 27 o 


WAY. See Riant oF 











WIROW® See Hisvy See SALE PY Son’a——. See Wasta : 
- BY g—. See Apoprion BY ete . ° 
WILL OF eHINDUS-—Probate—Evidence.? Graætof probate of the « 
n Will of a Hiedn confers no title upon the extcutor, Dut he derive e” 
his te from the Will itself. Probate is evidence of his title, fon 
, so far as a deoree of the Court granting it would be, namely betyeen 4 


the parties and those privy to the guit in which the decr@ is mada. 
; ; . 0.0. 24 


r 
oe Suaro Bi v. Boro Das” ... ‘ 


WITHDRAWAL FROM SUIT—Costs—A@ VIZI. of 1859, 88. 97, maT 
Where the pMintiff applied under section 97, Act VIIT. of 1859, to 
be allowed to withdraw from the suit, with liberty to bring a fresh 
E er the same matter, the Court refused the application? Another 
plication for leave simply to witlMraw from the suit was granted, [f~ 
, . .. š 


. the Court dismissing the-s ith costs. ` ° 
E” e Brass v. Piruvenga Pillai, Nis sented from. e 
e Hossarnt Bint v. Perr Kuanvar ee 


WRIT OF CERTIORARI. See CERT PRARI. © 


WRITTEN STAMLEMENT—eddmission—Bond—» nus Protgndi.} A 7, 
ued B on a D@nggin which it was recited that had received the? gees 
> am@ast. BPiPbiggrritten statement adħitted execution, but stated 
that pe hag reca@¥ed the amount mentioned therein not unde» the % 
ond, bug on the pledge of certain jefvellery. Held, thf on the 
eddmission of the execution of the bond, grhich contninad ethe recitale e 
of payment, the onus was upbfy B to prove’thgt paytment hadatt ¥° 
* been made und& the bond. b . 


we OO. 45 
e > 


> Mazar Banoo v. Raspas Mazvamgs err uw A.C, 924 
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recovdl aifestral jummhi Iayls, of which he alleged tha#he had 

been dispofscssedabyaS, B stated inshis writter statement shat A’s | 

ancestor having relipguished the hèd, the zemindar had Ihsed the` 

ame to him, B g gisa Qad been i possession singe. He also 

fated Row Ans oester reling Meh that he, oa theyeupgn 
d 


obtainedaa He denied imed th d slisposse 
‘Held, t Bhgving admitted t o Galeton oF of A's ener it 
lay figs B to prove his ti e 

Per acnherson, J—The opinion of the Full “neh @ Pulin 
Behari v. tson, was that if-aspartyemakes a . qualified statement, 


a „WniTeNS IEN P Admissibn-] tn a suit by A Ei for- 


shat statement cannåġ be used against him apart from the qualificae 


rd enot that if a man mak€s'a series of independeMt unqualifie® 

Aaigmeftis those statements cgnnot be used against him. That case 
one? no further than io lay dewn that an. unfair use is not to be made 
*of a man’s written gfatement; py trying to tonvert into an®admission 
by him that whick he’ never. intended to be a® admission. 
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